
IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 
 

IN RE: ASBESTOS PERSONAL       Master File 
         INJURY LITIGATION                    Civil Action No. 03-C-9600 
                                               

THIS ORDER APPLIES TO ALL CASES 
 

2012 ASBESTOS CASE MANAGEMENT ORDER WITH ATTACHED EXHIBITS 
 

 Pursuant to Rule 26.0l of the West Virginia Trial Court Rules, as well as Rule 42 of the 

West Virginia Rules of Civil Procedure, THE COURT HEREBY ORDERS that all “asbestos 

personal injury litigation” cases now pending or hereinafter filed in the State of West Virginia, 

and assigned to the docket of Judge Ronald E. Wilson, or his successor or successors, shall be 

governed by the terms of this 2010 Case Management Order (“CMO”).1  The terms of this Order 

apply to all cases to be set for trial in 2011 and thereafter. 

 

1.    SCOPE OF ORDER 

 “Asbestos personal injury litigation,” as used in this CMO, covers those personal injury 

and wrongful death actions filed or to be filed in any Circuit Court in the State of West Virginia 

alleging that personal injury or death occurred as a result of exposure to asbestos or asbestos-

containing products that are assigned by order of the Supreme Court of West Virginia to the 

docket of Judge Ronald E. Wilson or his successor or successors.  This Order supersedes all prior 

Case Management Orders entered in Civil Action No.: 03-C-9600.  The purpose of this CMO is 

to facilitate the administration of asbestos disease cases; to facilitate and expedite trials by 

reducing multiple filings and hearings; and to establish a discovery and trial plan for the orderly 

disposition of the cases.  This CMO applies to all previously filed asbestos personal injury 

lawsuits and all filed hereafter. 

                     
1 Although this Order has been developed through a process of months of consultation, arguments and suggestions, 
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2. FILING OF CASES AND LINKING 

A.  An asbestos personal injury litigation may only be initiated by the filing of a 

complaint in the appropriate West Virginia Circuit Court. The Circuit Court of the county in 

which it is filed is to forward a copy of the file to Kanawha County for “Lexis/Nexis File & 

Serve” online filing (“L/N“).  All “Active Cases” are subject to filing on L/N and must comply 

with L/N filing requirements.  An “Active Case” is a case that has not completely settled and is 

included in a Trial Group. Plaintiffs may petition the court to have cases filed prior to January 1, 

2005 classified as an “Active Case. In addition to the Master Civil Action No.: 03-C-9600, each 

individual Plaintiff designated for a Trial Group shall also have a Civil Action Number assigned 

by the Circuit Clerk in the county where the case is filed.  All pleadings, exhibits and documents 

are to be filed on L/N under the civil action number and not the master civil action number.  

After a case is assigned to a trial group all documents that apply to part or all of a trial group are 

to be filed through L/N utilizing the multi-case filing for that trial group. After the initial 

complaint is filed, all subsequently filed pleadings thereafter shall contain the information 

required by L/N: 

1. The name of the court where the pleading is being filed e.g. In the Circuit Court of 

Kanawha County; 

2. The name of the mass litigation case type and number e.g. In re: Personal Injury 

Asbestos Litigation, Civil Action No. 03-C-9600; 

3. A notation indicating whether the pleading applies to all cases or only a subset of 

cases e.g. THIS DOCUMENT APPLIES TO ALL CASES; or THIS DOCUMENT 
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APPLIES TO; 

4.  A list of the short case title and case number of each case to which the document 

applies, including the initiating case number and the three-letter county identifier. e.g. 

Mary E. Rogers v. ABC Corp, et al, Civil Action No. 09-C-222 KAN. (The three-

letter county identifier is found in the attached Appendix A.) 

5. If applicable, the caption is to state whether the filing is related to cases in a particular 

group. e.g. June 2009 Trial Group; and 

6. The title is to state the party and subject matter of the document, e.g. Defendant ABC 

Corp.’s Motion for Summary Judgment. 

7. If a case is assigned to a particular trial group, a notation shall be made of that trial 

group. e.g. October 2010 Trial Group. (See Appendix A-1) 

B. LINK or LINKING refers to creating associations between related documents on L/N. 

Use the “link to” column every time you file a responsive pleading. Attorneys and the 

Judge need to be able to go to one location to see all related documents. Thus, the rule 

is it’s better to take a liberal approach to the “link to” column on your screen rather 

than a strict “response pleading” approach.  Failure to appropriate link a responsive 

pleading may result in the Court refusing to consider the response. 

C.  Every document filed in L/N is assigned a Lexis/Nexis Transaction Identification 

Number.  Anytime a document is referred to in a motion, brief, disclosure or 

discovery response or when a document is adopted by reference, the Lexis/Nexis 

Transaction Identification Number shall be stated in brackets.   

 

3.   COORDINATING COUNSEL 
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After a Trial Group is designated in accordance with Appendix B and the appropriate 

Trial Group schedule, Defendants’ Counsel shall caucus and designate coordinating Counsel for 

that Trial Group. Defense Counsel is to then advise opposing Counsel of the designation and file 

a notice of the designation in the Master file and in the Trial Group file within 30 days of the 

Plaintiffs’ Trial Group Designation.  Defendants may also designate separate Coordinating 

Counsel for sub-groups of Plaintiffs within a Trial Group. Coordinating counsel shall not 

accept service on behalf of any party other than his/her own clients.    The responsibilities of 

Coordinating Counsel is limited to the scheduling of depositions, scheduling and coordination of 

medical examinations, and the dissemination of information about the Trial Group.  This Order 

does not authorize or allow Coordinating Counsel to appear at any time for parties other than his 

or her own clients or to accept service of any document.  Coordinating Counsel is not 

responsible, in any manner, for compliance by another lawyer or law firm with the CMO’s terms 

and conditions. 

 

4.     TRIAL GROUPS AND HARDSHIP CASES 

Cases processed under this Order will be combined into “Trial Groups” with the 

members of each group being selected pursuant to the terms and conditions defined in this Order. 

The Trial Groups of twenty (20) are to be chosen by counsel after due consideration is given to 

the position of all attorneys who choose to address this issue. The date/deadline for each group’s 

designation, discovery deadlines and schedule, disclosures and trials shall be set forth in 

Appendix B.  The cases will be set for trial on a date determined by the Court. The Court will 

resolve any dispute with regard to the composition of the trial groups. 
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Plaintiffs have the right to ask the court for permission to substitute two “hardship” cases 

to replace previously identified members of any trial group.   A hardship case is a claim where 

the Court finds that there is a compelling reason to advance the case on the trial schedule. 

Hardship cases include cases where exigent financial circumstances make it difficult for the 

Plaintiff to afford critical medical care or to provide the necessities of life to his family. It also 

includes all cases in which the Plaintiff has been diagnosed with a mesothelioma. 

 To qualify as a Hardship Case: 

1. The circumstances giving rise to the hardship must not have been known to 

Plaintiff’s counsel at the time of the original designation of the members of a 

particular trial group.   

2. Plaintiff shall, no later than ninety (90) days after the original designation of the 

applicable Trial Group, file a written motion with the Court and defense counsel 

requesting the substitution. The motion is to identify the Plaintiff and state the 

reason the case should be approved as a hardship case.  

3. Counsel must attach to the motion an affidavit stating how the hardship problem 

was discovered and attach a completed Trial Initial Information Sheet.   

4. If the Appendix D deadline has passed, the Plaintiff shall file Appendix D within 

fifteen (15) days after filing the hardship motion.  

5. Any objecting Defendant will have seven (7) days to file a written objection with 

argument.  Following the seven (7) days for Defendant to object, Plaintiff’s 

counsel shall promptly submit a proposed Order allowing the substitution of the 

hardship cases.   

6. The Court is to attempt to issue a ruling within seven (7) days of the receipt of 
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Plaintiff’s proposed Order and objection. 

 

5.      PROCEDURE FOR “TRIAL GROUPS” 

Plaintiffs counsel shall designate the twenty (20) cases for a particular trial group at least 

275 days prior to the trial date.  If a case designated to a trial group is not yet subject to 

electronic filing, all case data including a case specific service list in the editable electronic 

spreadsheet format specified by Lexis/Nexis File & Serve shall be emailed to: lngcl-efile-

di@lexisnexis.com within five (5) business days of a case being assigned to an asbestos trial 

group.  The Plaintiff’s must file their initial disclosure on Lexis Nexis File & Serve five (10) 

days after a case is designated a part of a trial group as set forth in Appendix B. 

The procedure of establishing trials for three (3) groups of plaintiffs a year was approved 

by the court after it was agreed to by almost all of the litigants involved in this Asbestos Personal 

Injury Litigation. Every historic litigant and all attorneys known to be involved or affected by 

this Order had, and continue to have, the opportunity to object to this “Trial Group” procedure. 

Therefore, it will be the continuing order of the Court that any party in an established Trial 

Group wishing to object to that Trial Group must file a specific timely written objection or its 

objections are waived.   

Any party objecting to a Trial Group must file any specific written objections no later 

than fifteen (15) days after the discovery deadline. 

 

6.        MASTER FILE 

In addition to the Master File for Asbestos Personal Injury Litigation maintained in the 

Kanawha County Circuit Clerk’s office there is created by this order a L/N  “Master File” 
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captioned:  IN RE:  ASBESTOS PERSONAL INJURY LITIGATION, CIVIL ACTION 

NO.: 03-C-9600. The L/N Master File is to contain this Order, all master pleadings, master 

discovery requests and responses authorized by this Order, other pleadings of general 

applicability, trial calendars,  case management orders, other orders of general applicability, 

including Memorandum orders issued in Civil Action No: 03-C-9600, notices of deposition, if 

they are not case specific, documents, reports, appendices, exhibits, studies, articles, depositions 

applicable and of general interest to the Asbestos Personal Injury Litigation, and other similar 

documents. 

 

 

7. PROCEDURE FOR FILING AND ANSWERING COMPLAINTS 

The procedure for filing complaints alleging asbestos-related disease caused by 

Defendant’s manufacture, sale, distribution, use, specification, disturbance, and/or installation of 

asbestos-containing products is as follows: 

 A. MASTER COMPLAINT 

 Plaintiffs may file a L/N “Master Complaint” that contains all allegations and 

theories of recovery against all Defendants who have been served with a copy of plaintiff’s 

“Short Form Complaint” in their asbestos-related disease case. (Defined herein.) 

 B. ASBESTOS-RELATED DISEASE COMPLAINT 

 A Plaintiff must file the hard copy of his or her asbestos-related disease complaint 

in the proper West Virginia County. A Plaintiff must also electronically file copy of the time 

stamped Complaint on Lexis/Nexis File & Serve.  The Complaint is to be uploaded onto 

Lexis/Nexis File & Serve as: document type “filed complaint.”  All complaints are to be served 
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in accordance with the West Virginia Rules of Civil Procedure and all applicable West Virginia 

statutes. 

1. The complaint may be a “short form complaint” that incorporates the Master 

Complaint and contains the information in Appendix C. The short form complaint 

must state whether the Plaintiff is a category I, II, or III case and the relief 

demanded. It must also contain a statement that the complaint is filed pursuant to 

this order and that it incorporates the allegations and theories of the Master 

Complaint. This short form complaint may be amended pursuant to the West 

Virginia Rules of Civil Procedure and it may also contain any allegations, fact or 

theory of recovery peculiar to the cause of action asserted in the complaint. 

2. All complaints, however filed, must provide all of the information required in a 

short form complaint.  

3. Complaints that do not have the information required in a short form complaint 

are presumed to be deficient and may be immediately dismissed upon the filings 

of a proper motion by defense counsel. 

4. All complaints shall be filed with a completed civil case information statement. 

5. Electronic Filing and Service is not to be used to begin a civil action or to serve a 

new party with an amended or a third-party complaint. TCR 15.01(b). 

  C. MASTER ANSWER AND CROSS-CLAIMS 

 All answers shall be linked and filed with a completed civil case information statement. 

Defendants may file on L/N a Master Answer to any Master Complaint filed in the Master File.  

It will then be sufficient for any Defendant to incorporate by reference the responses and 

defenses set forth in its Master Answer to any complaint thereafter filed.  However, no 
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Defendant is deemed by the filing of the Master Answer to have waived the right to timely file a 

specific motion objecting to service of process, jurisdiction, venue or to assert any defense 

permitted under the West Virginia Rules of Civil Procedure.   

D.  ANSWER TO AMENDED COMPLAINTS 
 

Where a complaint in an action is amended only to substitute a personal representative 

for an existing plaintiff or to add new defendants to an action, existing defendants in the action 

need not answer the amended complaint, and each defendant’s answer to the prior complaint 

shall be deemed an answer to the amended complaint as well. 

By this Order all Defendants are deemed to have filed cross-claims for contribution 

against all other Defendants, and all Defendants are deemed to have filed answers to such cross-

claims, denying the same and raising all appropriate defenses. 

By this Order all Defendants are deemed to have filed cross-claims for contribution 

against all other Defendants, and all Defendants are deemed to have filed answers to such cross-

claims, denying the same and raising all appropriate defenses. 

 

8. DEFENDANTS’ JOINT MASTER INTERROGATORIES 

 Defendants may serve on L/N joint sets of Master Interrogatories on Plaintiffs that are 

based on the asbestos exposure Defendant groups.   These Interrogatories may be filed and 

served in any individual asbestos personal injury lawsuit and responses are due thirty (30) days 

after service. Duplicative interrogatories for information already provided by Plaintiff’s response 

to Appendices C and D are not permitted.  No party shall be required to answer duplicate 

discovery requests. Any discovery request filed by any one Defendant shall be considered to 

have been filed by all Defendants.  If referencing prior answers when answering interrogatories, 
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the answering party must cite the interrogatory containing the information and identify the 

previous answer.   All parties are required to serve individual discovery requests and responses 

on all counsel of record.  All responses to Defendants Joint Master Interrogatories must be 

served on all Defendants. 

 

9. PLAINTIFF’S JOINT MASTER INTERROGATORIES 

 Plaintiffs may serve on L/N Master General Interrogatories on the manufacturing, 

distributing, contractor and premises Defendant groups.     No party shall be required to answer 

duplicate discovery requests.  The answers of each Defendant to the Plaintiff’s Master 

Interrogatories shall not be deemed to waive the right of any Plaintiff to file non-duplicative 

case-specific Interrogatories, or the right of any Defendant to whom such Interrogatories are 

directed to object.  If referencing prior answers when answering interrogatories, the answering 

party must cite the interrogatory containing the information.   Each party is required to serve its 

individual discovery requests and responses on all counsel of record.  Any Defendant not served 

with Plaintiff’s Joint Master Interrogatories in any given case is under no obligation to respond. 

 

 10.  DEFENDANT’S MASTER REQUESTS FOR PRODUCTION OF 

DOCUMENTS 

 Defendants may serve on L/N, with linking, on each Plaintiff a joint set of a Master Set 

of Requests for Production of Documents that are based on the Manufacturing, Distributing, and 

Premises  Defendant groups. Responses are due thirty (30) days after service.  The Defendants 

may not serve duplicative requests for production seeking documents already provided by 

Plaintiff’s responses to Appendices C and D.  Nothing in this section shall be deemed to waive 
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the right of any party to file non-duplicative, case-specific Requests for Production consistent 

with the West Virginia Rules of Civil Procedure, or the right of the party to whom such Requests 

for Production are directed to object.  The Requests for Production is subject to any limitation in 

the West Virginia Rules of Civil Procedure.  All parties are required to serve individual 

discovery requests and responses on all counsel of record .  All responses to Defendant’s Joint 

Master Requests for Production of Documents must be served on all parties .  

 

 11. PLAINTIFF’S MASTER REQUESTS FOR PRODUCTION OF 

DOCUMENTS 

 Plaintiffs may file on Lexis/Nexis File & Serve, with linking, one set of a Master Set of 

Requests for Production of Documents on the Manufacturing, Distributing, and Premises 

Defendant groups. Responses are due thirty (30) days after service.  Nothing in this section shall 

be deemed to waive the right of any party to file non-duplicative, case-specific Requests for 

Production consistent with the West Virginia Rules of Civil Procedure, or the right of the party 

to whom such Requests for Production are directed to object.   Such Requests for Production 

shall be subject to any limitation in the West Virginia Rules of Civil Procedure.  All parties are 

required to serve individual discovery requests and responses on all counsel of record .  All 

responses to Plaintiff’s Joint Master Requests for Production of Documents must be served on all 

parties . 

 

 12. PLAINTIFF’S MASTER REQUESTS TO ADMIT 

 Counsel for the Plaintiffs shall be permitted to serve on L/N, with linking, a Master 

Request to Admit on the manufacturing/distributing and premises Defendant groups.  The 



 
 
 
 
 

 

12

answers of each Defendant to the Plaintiff’s Master Request to Admit shall not be deemed to 

waive the right of any Plaintiff to file non-duplicative case specific Request for Admissions or 

the right of any Defendant to whom such Requests are directed to object thereto. 

 

 13. MASTER EXHIBIT LIST-RULES FOR PLAINTIFFS AND 

DEFENDANTS 

 A.   Plaintiffs shall file and serve on each defense counsel on L/N, with linking, one 

electronic Master Exhibit List, which will be placed in the L/N Master Case File, Civil Action 

No.: 03-C-9600.  Each Master Exhibit List of Plaintiffs shall:   

1.  Identify the party filing the list;  

2.  Include the West Virginia Exhibit number, if applicable;  

3.  Provide the date, author, recipient and name of the document (if applicable);  

4.  Identify the parties against whom the exhibit list is designated; and  

5.  A master index identifying the name of each Defendant by abbreviation or another 

method. 

B.   Electronic filings containing Plaintiff’s/Defendant’s initial Master Exhibit List for 

each Trial Group shall be labeled “Plaintiff’s/Defendant’s (including firm name) West 

Virginia Master Exhibit List, Civil Action No.: 03-C-9600, dated_________________.” 

C.   Each Defendant shall file and serve on Plaintiff’s counsel an initial one-time 

electronic Master Exhibit List.  Each Defendant is only required to serve on each co-Defendant 

electronic notice that it has filed its Master Exhibit List.   

D.   All Plaintiffs and Defendants must file on Lexis/Nexis File & Serve their Master 

Exhibit Lists or incorporate and adopt such lists in accordance with the provisions of Exhibit B 
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and the appropriate Trial Group schedule. Furthermore, any exhibit designated for trial, but not 

included in the parties Master Exhibit List, may be excluded unless the Master List is 

supplemented before the applicable Trial Group deadline 

E.   This Exhibit List may be adopted by a Plaintiff or Defendant in any individual case 

without the necessity of re-filing the Master Exhibit List. Any Exhibit List adopted or 

incorporated by reference by an individual Plaintiff must be clearly identified by name, date and, 

if applicable, amendments and Lexis/Nexis Transaction Identification Number and shall be 

“linked” to the pleading adopting the Exhibit List. 

F. At no time shall a Plaintiff’s counsel adopt the Master Exhibit List of another 

Plaintiff’s counsel without Court approval.  Furthermore, the filing of a Plaintiff counsel’s 

Master Exhibit List shall not entitle another Plaintiff’s counsel to use such designated exhibits at 

any time without Court approval.   

 

14. MASTER EXHIBITS 

 At least one electronic Master Exhibits shall be served by the Plaintiff in accordance with 

the deadline established by Exhibit “B”.  Exhibits are to be designated to specific Defendants, 

unless designated as applicable to all Defendants.  Defense counsel shall make arrangements to 

obtain a copy of Plaintiff’s Master Exhibits once they are served on a designated defense 

representative.  Defendants have the option of producing Master Exhibits in an electronic or 

paper form.  However, each Defendant is required to serve one electronic or paper copy of its 

Master Exhibits on each set of Plaintiff’s counsel who has cases against that Defendant in the 

Trial Group.  A Defendant is only required to provide notice of the filing of its Master Exhibits 

on each co-Defendant’s counsel and offer them for review or copying at the requesting 
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Defendant’s cost.   All exhibits shall be “Bates stamped” or otherwise sequentially numbered.  If 

a party fails to provide any of the Master Exhibit Lists, Master Exhibits or Amended Exhibit 

Master Lists the court may preclude the exhibit from use at the trial of the lawsuit. 

 

 15. AMENDED EXHIBIT LISTS AND EXHIBITS 

A. After the filing, service, and “linking” of the initial Master Exhibit Lists and Master 

Exhibits in accordance with “Exhibit B”, Plaintiffs and Defendants are not required to reproduce 

their Master Exhibit Lists or Master Exhibits unless new Defendants and/or exhibits are added. 

or new Plaintiffs have cases against a Defendant in subsequent Trial Groups.  New Plaintiff’s 

counsel are required to serve an Amended Exhibit List and all new Master Exhibits on defense 

counsel in an electronic form and clearly identify the new exhibits.  However, Defense counsel 

may make arrangements with Plaintiff’s counsel to obtain copies of the Amended Exhibit Lists 

and new Master Exhibits.  Each Defendant is required to serve its Master Exhibit List or 

Amended Exhibit List and all Master Exhibits on Plaintiff’s counsel who have not previously 

had a case against that Defendant.  

B. For each Amended Plaintiff/Defendant Master Exhibit List, the electronic data shall be 

labeled “Plaintiff’s/Defendant’s (including firm name) First Amended (each will be 

successively named) West Virginia Master Exhibit List, Civil Action No.: 03-C-9600, 

dated______________.”  Each Defendant is required to produce to Plaintiff the electronic or 

paper copies of new exhibits being designated by the Amended Master Exhibit List.  Each 

Defendant shall notify each Defendant in the Trial Group of the filing of an Amended Master 

Exhibit List and shall provide a copy of any exhibit upon request. 

 C. Plaintiff’s electronic Amended Master Exhibit List shall, to the extent applicable, 
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name and identify each new Defendant being added to the Master List along with the exhibits 

being designated against it in the litigation.  If the Amended Exhibit List does not add a new 

Defendant but only new Master Exhibits, the Amended Exhibit List shall identify and link each 

new exhibit being designated with the party against whom it is being offered.   

 

16.      MOTIONS 

A. Motions and their responses on issues common to all asbestos personal injury cases 

are to be filed in the Lexis/Nexis Master File.  Motions and their responses on issues that are not 

common to all asbestos personal injury cases are not to be filed in the L/N Master File.  All 

Responses to Motions are to be “linked” to the pleading to which they are responding.  A party 

seeking the same relief as that sought in another party’s motion or response must file their own 

motion. However, if a party’s response is identical to another party’s response on issues 

common to more than one case, there is no need to duplicate the response, attachments, and legal 

memoranda. A “Notice” adopting the response, attachments and legal memoranda may be filed 

in the Master File.  Any Notice to adopt another pleading or filing must “link” the adopted 

pleading, or filing that was filed in the Master File.   

B.  Proposed Orders must be filed with all Motions and Responses.  Proposed Orders must 

be filed as a separate supporting document from the main document on which you want the court 

to rule.  You must “electronically staple” supporting documents to the main document by using 

the Main/Supporting column when filing through Lexis/Nexis File & Serve.  Proposed Orders 

must be submitted in Rich Text Format (RTF)  (TCR 15.10(d)). 

C.   Any hardcopy Order that has been signed by the Judge and returned to counsel must be 

uploaded onto Lexis/Nexis File & Serve by the attorney receiving the original Order!  The Order 
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should be uploaded as: document type “entered order” in Lexis/Nexis File & Serve. 

D.  SPECIFIC MOTIONS: 

1.  MEDICAL COURT ORDERS.  All parties wishing to object to a proposed 

medical Court Order must file an appropriately linked objection to the Motion for Medical 

Court Order within (5) judicial days.  If no objection is received with five (5) judicial days, 

the Court will deem it unopposed and may grant the relief requested as set forth in the 

proposed order. 

2.    PRO HAC VICE:  Anyone wishing to object to a motion for a proposed pro hac 

vice admission Order must file an appropriately linked objection to the Motion within (5) 

judicial days.  If no objection is received with five (5) judicial days, the Court will deem it 

unopposed and may grant the relief requested. 

3.  EMERGENCY/EXPEDITED MOTIONS:  In the event that a moving party 

needs relief on an expedited basis the following rules shall apply: 

a.  The title of the Motion shall indicate that it is an expedited Motion. 

b.  The Motion shall set forth the facts upon which the moving party relies and 

that is has been served upon all known interested parties. 

c.  The Moving Party shall call the Judge’s law clerk and make the Court aware 

that an expedited Motion has been filed 

d.  After reviewing the Motion the Court will give notice of the limited time 

opposing counsel has to respond. 

4. SPECIFIC TRIAL RELATED ISSUES. 

 a.  Counsel will be permitted to address issues raised in the Juror Questionnaire. 

However, if there are other voir dire questions, other than bias or juror 
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qualification questions, they are to be submitted in writing by hard copy to the 

court no later than one (1) day prior to jury selection. 

  b.    West Virginia Rules of Evidence issues must be brought to the court’s 

attention at least thirty (30) days prior to jury selection. Furthermore, at least 

forty-five (45) days prior to jury selection, counsel must file and alert the 

court of any Evidence Rule 404, 608, 609, 701 and 702 issues. 

c.  Parties who have not settled by 9:00 a.m. the day before jury selection begins 

are, after consulting with opposing counsel, to provide to the Court, by 3:00 

p.m. that same day, a list, with the Transaction Identification Numbers, of all 

contested Motions in Limine. 

  d.  Jury instructions and verdict form. Any proposed jury instruction that is not 

based upon West Virginia law must be submitted in hard copy to the court  two 

(2) days prior to jury selection. All proposed jury instructions and verdict 

forms are to be submitted to the court by 4:00 o’clock p.m. on the second day 

of trial. 

 e.   A party who has not settled a case set for trial by 3:00 p.m. the day before Jury 

selection shall have present in the courtroom by 8:30 a.m. the next day, and for 

the balance of the trial, the individual(s) with full authority and the right to 

decide whether settlement of  the case is in the party’s best interest. This 

requirement will be enforced by a contempt of court show cause order. 

             f.   Legal memoranda are required for all motions.  Memorandums are to list, by 

number, the facts necessary to the determination of the motion and the law 

applicable to those facts which mandate the granting of the motion.  Summary 
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Judgment motions may be filed when they are ready. However no Summary 

Judgment motion can be filed later than 25 days before trial Summary 

Judgment motions should not contain a recital of West Virginia Summary 

Judgment law.   Responding counsel is to reply within ten (10) days after 

receipt of the Motion.  Excluding exhibits, no memoranda may exceed five (5) 

pages! 

g.    Plaintiff and Defense counsel may draft and approve Master Motions in Limine 

and Responses that may be relevant to a present or future trial groups.  

However, any Master Motion in Limine and Response that is to be considered 

by the court in a trial group must be filed again in that Trial Group in 

accordance with the time limits of Appendix B and the appropriate Trial Group 

schedule. 

 

17.       AMENDMENT OF COMPLAINTS 

A. Wrongful death amendments are to be filed within forty-five (45) days of notice to 

the Plaintiff’s Counsel. All other motions for leave to amend a Plaintiff’s Complaint are to be 

filed within forty-five (45) days after the Plaintiff has been designated in a Trial Group.  If a 

Motion for Leave to Amend Complaint is filed more than forty-five (45) days after the 

Plaintiff is designated in a Trial Group and the Court grants the motion, the Court, after 

giving all interested counsel the opportunity to state their position, may remove the Plaintiff 

from the trial group and order when the removed Plaintiff can be placed in another Trial 

Group. 

B.  Motion to Amend to Add Party:  Within five (5) business days of serving a 
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Motion to amend a complaint to add a new party to the case, the moving party must add the 

new party’s information to the Lexis/Nexis system using the Case and Party Management 

feature.   The moving party is to serve a newly added party with an amended complaint or 

third party complaint pursuant to Rule 5 of the West Virginia Rules of Civil Procedure.  (See 

also Trial Court Rule 15.02(b).)  If a party to be added does not have a registered user, 

service is by serving the party with the motion or pleading pursuant to Rule 5 of the Rules of 

Civil Procedure. 

C.   Objections to Motions to Amend Complaints or to add Wrongful Death Claim 

and/or Substitute Parties are to be filed and appropriately linked to the Motion within five (5) 

judicial days of the L/N filing.  If no objection is received within five (5) calendar days, the 

Court will deem it unopposed and may grant the relief requested. 

 

 18. NO EVIDENCE LETTERS 

      A.       In accordance with the provisions of Appendix B and the appropriate Trial 

Group Schedule, 

1. Any Defendant who is an employer or premises defendant and who is not 

identified in Appendix D; and  

2. Any Defendant who is not identified in any Plaintiff or co-worker deposition, 

or by other competent evidence disclosed to said defendant may submit to 

Plaintiff’s counsel a proposed dismissal order together with a “no evidence 

letter” requesting dismissal from the lawsuit. 

B. If Plaintiff agrees to the dismissal, a Dismissal Order shall be endorsed by 

Plaintiff’s counsel promptly upon receipt of the Order or Plaintiff shall file a written objection 
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that identifies the witness(es) and other evidence that Plaintiff believes may be offered against 

the Defendant and states the specific reasons the order should not be entered. If the order is not 

endorsed by Plaintiff’s counsel, and no objection is filed within thirty (30) days, upon notice to 

Plaintiff‘s counsel, Defendant may tender the Order to the Court for entry.   

All cases dismissed pursuant to “no evidence letters” shall be “without prejudice” unless 

counsel agrees that it should be “with prejudice”.  However, all “no evidence letter” cases 

dismissed without prejudice shall automatically-- with or without another Order-- become 

dismissals “with prejudice” ten (10) days after the close of the discovery period for that 

case’s discovery group deadlines. The exception to this rule is that Plaintiff’s counsel may file 

a motion with a legal memorandum within ten (10) days after the close of the discovery period 

requesting a stay of the automatic “with prejudice” dismissal.  The filing of the motion shall stay 

the dismissal “with prejudice.”  If Defense counsel contests the stay, a Reply legal memorandum 

must be filed within twenty (20) days of the receipt of Plaintiff’s motion.  The Court will then 

either enter an Order on the issue or set a hearing date.   

 

19. GENERAL DISCOVERY REQUIREMENTS AND DEADLINES THAT 

ARE NOT TO BE CHANGED IN APPENDIX B 

A. In addition to the discovery requirements imposed by the West Virginia Rules of Civil 

Procedure, this Order sets additional deadlines and requirements for disclosure of information in 

all cases. Failure to meet these deadlines may result in exclusion at trial of the untimely-

disclosed evidence or a continuance of the trial.  Relief from these deadlines will be granted only 

for good cause shown. 

 B. Responses to Discovery 
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All written discovery requests are to be served at least sixty (60) days prior to the 

expiration of the discovery deadline for the applicable Trial Group.  Discovery responded to 

must be supplemented, if necessary, by the discovery deadline.   

 C. Disclosure of Witnesses 

1. Product and Premises Identification Witnesses:  A product or premises 

identification witness is anyone who will identify or dispute a particular asbestos-

containing product or respiratory protection equipment, or the manufacturer, distributor, 

installer or remover thereof, or the exposure or lack thereof by a Plaintiff to asbestos or 

asbestos-containing products at a particular work site.  Plaintiffs shall designate 

electronically for each Plaintiff all product and premises identification witnesses.  All 

cross-designations of co-worker witnesses (product or premises) shall be completed within 

seventy-two (72) hours after the co-worker is first noticed for deposition.  Failure to 

comply with the cross-designation requirement may preclude any other party from using 

the co-worker for discovery or trial purposes. 

  a.  Disclosure Deadline:  Each Plaintiff is to disclose all products and premises 

identification witnesses within one hundred twenty (120) days after the assignment 

of a case to a Trial Group.  The disclosure is to be filed in the Master File properly 

labeled with the designation of the assigned Trial Group and the Plaintiff for which 

the disclosure is made.  No additional product or premises identification witnesses 

may be added by any Plaintiff without agreement of the parties or Court approval. 

 b. Information Required:  The Plaintiff’s disclosure for each product and 

premises identification witness is to follow the format of Appendix E. 

 c.    Failure by a Plaintiff to fully comply with any of these disclosure deadlines for 
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product and premises identification witnesses may result in the removal of that 

Plaintiff from his or her Trial Group. 

2.    Lay Witnesses:  No later than sixty (60) days prior to the end of discovery, all parties 

are to disclose electronically all lay witnesses who may testify at trial. Lay witness 

designations are to be filed in the cases each party has in the Trial Group. 

3.    Expert Witnesses and Disclosure:  Except as herein stated, the plaintiffs are to 

disclose electronically all expert witnesses and W. Va. Civil Procedure Rule 26(b) (4) 

information about those experts no later than 150 days prior to trial.  Defendants are to 

electronically disclose non-medical experts with 26(b) (4) information, no later than 

ninety (90) days prior to trial.  All such designations by both parties shall be filed in the 

cases each party has in the trial group. 

4.       Rebuttal Witnesses:  Plaintiffs are to disclose any rebuttal medical expert, 

electronically no later than fifteen (15) days before the expiration of the discovery 

deadline. Non-medical rebuttal witnesses are to be disclosed by plaintiffs electronically no 

later than thirty (30) days before the expiration of the discovery deadline.  Said 

designation shall be filed in the Master File and be labeled and “linked” to display the 

applicable Trial Group. 

D.       Depositions 

1.   Who May Be Deposed:  Defendants may depose Plaintiff, Plaintiff’s spouse, co-

workers, other fact witnesses, treating physicians, and any expert retained by the 

Plaintiff who is expected to testify at trial.  Plaintiff may depose Defendant, any fact 

witness designated by Defendant, and any expert retained by Defendant who is expected 

to testify at trial.   
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2.     Deadline for Depositions: 

a.  Plaintiff and Plaintiffs Spouse:  Within ten (10) days after the case is   

placed in a Trial Group, Counsel for Plaintiff shall provide dates for Plaintiff and 

his or her spouse for deposition. The Plaintiff and spouse’s deposition are to be 

completed within sixty (60) days from the date the Plaintiff was designated for a 

Trial Group unless otherwise agreed to by the party. 

b. Product and Premises Identification Witnesses:  At least thirty (30) days 

prior to the expiration of the discovery deadline, product and premises 

identification witnesses are to be deposed.  However, by written agreement, 

rebuttal witnesses may be deposed after this deadline. A witness for a party who 

is not made available for deposition by that party is precluded from testifying at 

trial.  

     3.  Other Witnesses, Including Experts: All depositions and supplemental depositions 

shall be completed by the discovery deadline. 

4.  Required Notice:  Depositions must be noticed at least ten (10) days in advance 

of the date the deposition is scheduled to occur. By written agreement, all counsel may 

waive this requirement.  The “Notice” is to disclose each Defendant that the deponent 

may be identifying in the deposition. 

5. Attendance at Depositions:  Defendants who are not disclosed in the required 

Notice do not need to attend the deposition and nothing in the transcript of said 

deposition may be used against the non-disclosed defendant at trial. 

6. Duplicative Depositions:  The existence of a prior deposition of a witness does 

not necessarily preclude the taking of additional depositions of that witness in the 
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designated Trial Group or in another Trial Group. However, any further depositions 

objected to by any party shall not be conducted without prior order of this Court. 

7. Designations:   Parties may seek to designate deposition testimony of unavailable 

witnesses.  By the expiration of the discovery deadline, except for the use of a deposition to 

cross-examine an adverse witness, Plaintiffs are to designate via L/N any depositions they 

intend to offer at trial.  Not later than fifteen (15) days after the discovery deadline, 

Defendants are to designate via L/N any depositions they intend to offer at trial.  Plaintiffs 

and Defendants shall designate in writing the page(s) and line(s) of any deposition they 

intend to use at trial 2 business days (48 hours) prior to use at trial.  Counter page and line 

designations and objections shall be made at least one business day (24 hours) prior to use at 

trial.  The party designating the deposition shall provide a paper copy of the designated 

transcripts (as well as a copy of the videotape if the party intends to offer a videotape 

deposition) to opposing counsel, and a statement stating why the witness is unavailable. 

 

 20.     RULE 35 EXAMINATIONS 

Defendants shall be entitled upon notice to all counsel to have each living Plaintiff, who 

claims to have been injured as a result of asbestos exposure, undergo a Rule 35 examination 

(“Examination”) by a physician or physicians of their choosing. The Examination may include, 

but is not limited to, pulmonary function testing, chest x-rays, physical examination, EKG, 

arterial blood gas studies and carboxyhemoglobin testing. 

A.   Scheduling:  Although it may not be possible for a single physician to perform all 

parts of an Examination, counsel for Defendant is to make good faith effort to schedule the entire 

Examination on a single day.  Counsel for Defendants in the Trial Group are to make a good 
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faith effort to agree upon the physician(s) who will perform the Examination. The Examination 

is to be scheduled at least one hundred twenty (120) days before the discovery deadline and all 

Examinations are to be completed no later than ninety (90) days before the discovery deadline. 

B.  Limitations:  Any Plaintiff claiming that a medical condition prevents him or her from 

undergoing a physical examination, or requires a limited examination, must provide defendant’s 

counsel with a written signed statement by Plaintiff’s treating physician supporting the claim.  

Further, a Defendant may petition the Court for a full and complete physical examination. The 

fact that an Examination was not conducted or was limited can be explained by the defense 

experts testifying at trial.   

            C.  Cost:  Defendants shall pay all reasonable expenses incurred by any Plaintiff in 

attending Rule 35 medical exams, including travel expenses. 

           D.  Scope of This Section:  Nothing in this section shall preclude any party from having 

any medical records, x-rays, CT scans, test results or pathology relevant to the litigation 

reviewed by any physician or expert of its choosing.  Nothing in this section shall require 

Defendants to have all tests outlined above performed as part of every Examination.  Nothing in 

this section shall preclude any party from seeking for good cause an Order for additional 

examinations or tests if the circumstances warrant such an examination. 

 

21.        RECORDS 

A.  Authorization for Release:  Within twenty (20) days after the designation of the Trial 

Group, Plaintiffs must provide Defendants with authorization sufficient to allow counsel for 

Defendants to obtain Plaintiffs’ social security records, employment records, tax records, 

relevant medical records, x-rays, CT scans and/or pathology. ANY ISSUE CONCERNING 
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MEDICARE RECORDS IS TO BE PROMPTLY BROUGHT TO THE COURT’S 

ATTENTION THROUGH WRITTEN ARGUMENT FROM ALL INTERESTED COUNSEL. 

Plaintiffs must provide an updated authorization within ten (10) days of a request by a defendant.  

All such releases are to be in the form set forth in Appendix F. 

B.  Method for Obtaining Records: Unless there is an issue concerning medical records 

that is before the court, all medical records relevant to the litigation may be obtained by 

subpoena duces tecum, with prior notice to all parties.  The Clerk is authorized to issue such a 

subpoena.  Additionally, any party may move the court for an order requiring a hospital or other 

healthcare provider to provide original x-rays, CT scans and pathology material after the 

provider refuses to do so in response to a proper request by authorization or subpoena.  However, 

it is the duty of the attorney to make arrangements with the providing facility to promptly return 

any original materials that may be required by a hospital or doctor for use in any ongoing care or 

treatment of a particular Plaintiff. 

C.  Medical Records Depository:  A legible copy of all medical records (including all   

pulmonary function test reports with flow loops) and the originals of all x-rays, CT scans and 

pathology obtained by any party shall be placed with Defendant’s Coordinating Counsel or any 

Medical Counsel designated by Defendants in one location to be identified as a “medical records 

deposition.”  It shall be the duty of the custodian of these records, x-rays, CT scans and 

pathology to keep a record of their whereabouts when they are being used by counsel and to 

preserve their integrity while in the custodian’s custody and control. 

D.  Responsibility for Depositing Records in the Medical Records Depository: 

1. Plaintiff’s Responsibility:  Plaintiff’s counsel shall, immediately upon receipt, 

provide to the medical records depository (1) a copy of all relevant medical records, x-rays, CT 
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scans, tests and pathology materials obtained with regard to a Plaintiff, and (2) the original of 

any x-rays, CT scans and pathology materials obtained with regard to a Plaintiff.  Plaintiff’s 

counsel shall notify all Defense counsel of the deposit identifying generally the records and 

materials being provided to the depository.  Plaintiffs’ counsel shall have a continuing duty to 

immediately deposit any additional  relevant records or materials obtained after the 240-day 

deadline and to notify defense counsel of the deposit.  Failure of the Plaintiff to deposit records 

or materials in accordance with this section shall preclude, except for good cause shown, any 

expert witness called by the Plaintiff from using or referencing the particular records or 

materials at trial.  If proper Notice has been given the Plaintiff does not have to provide 

medical records or materials in response to any discovery request as long as the records or 

materials have been deposited with the medical depository. Upon request, Defendant 

coordinating counsel is allowed to remove medical materials and records from the repository 

once an order is entered by the Court. 

2.      Defendant’s Responsibility:  Any medical records, x-rays, CT scans, tests 

and/or pathology materials of a Plaintiff generated as a result of a Rule 35 medical examination 

shall be provided to the medical records depository by defense counsel no later than thirty (30) 

days before the expiration of the discovery deadline.  Failure of Defendant(s) to deposit these 

records or materials by that time shall preclude, except for good cause shown, any expert 

witness called by the Defendant(s) from using or referencing the records or materials generated 

by the Rule 35 medical examination at trial.  Where, in the course of discovery, defense counsel 

obtains medical records or materials regarding a specific Plaintiff that have not previously been 

deposited and defense counsel intends to use at trial, defense counsel shall deposit such records 

or materials within forty-eight (48) hours and give the required notice to all counsel. 
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 22. CLAIMS AGAINST BANKRUPTCY TRUSTS 

(A) Required Disclosures - For any asbestos action with a trial date established after 

the October, 2010 Trial Group: 

(1) Upon the designation of a claim for trial, claimant shall provide the parties 

a disclosure setting forth at a minimum the name of plaintiff, name of spouse, address, date of 

birth, the nature of diagnosis of the asbestos related disease, the civil action number, the work 

history and/or exposure history including the worksites, employer and trade or occupation.  The 

court may require other items for disclosure. 

(2) No later than one hundred twenty (120) days prior to the date set for trial 

for the asbestos action, a claimant shall provide to all parties a statement of any and all existing 

claims that may exist against asbestos trusts.  In addition, the statement shall also disclose when 

a claim was or will be made, and whether there has been any request for deferral, delay, 

suspension or tolling of the asbestos trust claims process.  The statement must contain an 

Affidavit of the Plaintiff or Plaintiff’s counsel that the statement is based upon a good faith 

investigation of all potential claims against asbestos trusts. 

(3) As to any claims already asserted against asbestos trusts, the claimant shall 

produce final executed proofs of claim together with any supporting materials used to support 

such claim against the asbestos trusts, all trust claims and claims material, and all documents or 

information relevant or related to such claims asserted against the asbestos trusts, including but 

not limited to, work histories, depositions, and the testimony of the claimant and others as well 

as medical documentation. 

(4) In the event information obtained subsequent to the submission of the 



 
 
 
 
 

 

29

statements supports the filing of additional claims against asbestos trusts, the claimant shall 

update the statement by amendment filed and served within thirty (30) days of the receipt of the 

information but in no event later than the commencement of the trial. 

(B) Sanctions for Non-Compliance 

(1) Any defendant after thirty days of  receipt of the statement from the 

claimant may proceed by motion that the plaintiff has failed to comply with the requirements set 

forth in subsection (A)(2) above.  The burden remains with the defendant to show lack of 

compliance.  If the court determines lack of good faith compliance the failure of the plaintiff to 

abide by the disclosure requirements may result in the case being stricken from the trial group 

and whatever other sanctions the court deems appropriate.  The Court may also impose sanctions 

if it determines the Motion was not brought in good faith by defendants. 

(2) Motions regarding noncompliance with the disclosure requirement shall be 

heard no later than thirty (30) days prior to the trial date. 

(C) Treatment of trust claims and claims material - Trust claims and claims material 

(as well as related discovery materials) may be relevant to and shall be discoverable in an 

asbestos action and shall be presumed by the court to be authentic, and counsel for Plaintiff may 

not raise work product or other privileges and such trust claims and claims materials may be used 

by the parties in the asbestos action to prove alternative causation for the claimant’s asbestos 

exposure as well as any other purpose provided for under the laws of the State of West Virginia.  

Notwithstanding the above, before any such material is admitted, the Court may  issue a limiting 

instruction setting forth the fact that the trusts requirements for the exposure may differ from the 

exposure required by the Court of the remaining defendants.  Furthermore, the Court may note, 

that an application to a trust for compensation only requires providing information about the 
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specific product alleged to have contributed to injury and not the fact that claimant may have 

been exposed to other products.  Nothing contained in this CMO shall be deemed to affect the 

authority of a Federal Bankruptcy Court. 

(D) Discovery of other materials - In addition to the mandatory disclosure 

requirements of this CMO, additional disclosure and discovery of information relevant to the 

asbestos action may be sought by any mechanism provided by the applicable Rules of Civil 

Procedure.  Defendants in an asbestos action may also seek discovery from the asbestos trusts.  

The claimant shall assist in any discovery from the asbestos trusts and provide whatever consent 

or expression of permission may be required by the asbestos trusts for release of such 

information and materials.    

(E) Set-offs and Assignments - The defendants will be entitled to set-offs or credits of 

the paid liquidated value of the trust claims against any judgment rendered against them in the 

asbestos action and the Court shall provide a hearing for this purpose.  The Court can require 

each claimant to disclose the total amount received or reasonably expected to be received from 

the bankruptcy proceedings, or any settling defendant.  In the event that a judgment is rendered 

in an action before a claimant has received a payment, the claimant shall assign to all defendants 

against whom the judgment is rendered his or her rights to all unpaid bankruptcy claims, whether 

filed with trust or not,  and the claimant shall cooperate with and assist the defendants in 

obtaining damages due and owing to claimant from each asbestos trust as provided by each 

trust’s trust distribution process.  It shall be the intention of the claimant and of the court that any 

such defendant’s claim filed with any such asbestos trust will be treated exactly as if the claimant 

had submitted the claim for any and all purposes under the terms, conditions and provisions of 

the trust claim procedures.  To the extent that any applicable law provides broader relief to the 
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defendants than is set forth herein, nothing in this provision shall prohibit any defendant from 

pursuing such broader relief. 

(F) As used in this section 22, terms will have the following meanings: 

(1) “Trust claims and claims material” means all documents and information 

including, but not limited to, claim forms and supplementary material, relevant or related to 

pending or potential claims against asbestos trusts. 

(2) “Asbestos trusts” means all trusts or claims facilities created as result of 

bankruptcies, including but not limited to, all trusts created pursuant to 11 U.S.C. §524(g), 

intended to provide compensation to claimants alleging claims as a result of asbestos exposure. 

 

  23. CATEGORIES OF CASES 

     A. Definitions 

1.  For the purposes of this Order, a “board-certified pulmonary specialist” or “board-

certified internist” means a physician currently licensed to practice medicine in the United States 

who is currently actively certified by the American Board of Internal Medicine in the sub-

specialty of pulmonary medicine (Pulmonary Specialist) or the American Board of Internal 

Medicine (Internists) and has personally examined the Plaintiff for whom the report is rendered. 

2.   A “currently certified B-reader” is an individual who has successfully completed a 

NIOSH-sponsored x-ray interpretation course and whose NIOSH certification is up to date. 

3.    An “ILO grade” is the radiological ratings in the International Labor Office set forth 

in the “Guidelines for the Use of ILO International Classification of Radiographs of 

Pneumoconiosis” (1980). 

4.  A “chest x-ray” means a chest film taken in two views (PA and Lateral) that is of 
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readable quality according to ILO criteria. 

5.  “Pulmonary Function Testing” refers to spirometry and lung volume testing which: 

  a.   conforms to quality criteria established by the American Thoracic Society 

(“ATS”); 

b.  is performed on equipment which meets ATS standards for technical quality 

and calibration and;  

c.  each subject must be tested with and without inhaled bronchodilators, with best 

values taken,  all as set forth in 20 C.F.R. 718.103 and Appendix B thereto or in the ATS 

guidelines in 144 American Review of Respiratory Disease, pp. 1202-18 (1991); 152 

American Journal of Respiratory and Critical Care Medicine pp. 1107-1136 and 2185-

2189 (1995).  Predicted values for spirometry and lung volume shall be those published 

by Morris, Clinical Pulmonary Function Testing, 2nd Ed. Intermountain Thoracic 

Society (1984).  Hankinson, Spinometric Reference Values from a Sample of the 

General U.S. Population, 159 American Journal of Respiratory and Critical Care 

Medicine, pp 179-87 (1999). 

     B.  CATEGORY I CASES ARE EXIGENT MESOTHELIOMA AND LUNG CANCER 

CASES.  

Any living Plaintiff diagnosed with malignant mesothelioma or asbestos-related lung 

cancer by a board-certified pathologist  shall have his or her case designated as a Category I Case 

and be considered as first priority in any Trial Group established by the Court under this Order.  

A board-certified pathologist must provide a report stating to a reasonable degree of medical 

probability that Plaintiff’s contraction of mesothelioma, or asbestos-related lung cancer was a 

proximate result of his/her exposure to asbestos and/or asbestos-containing products.   
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A category I plaintiff in a trial group who was not deposed and dies after the entry of this 

Order becomes a Category II Case.  When that happens at least one hundred and fifty (150) days 

before the discovery deadline, counsel for the deceased plaintiff is permitted to substitute one 

other Category I Plaintiff in his or her place.  If the Category I substitution should also die after 

the one hundred fifty (150) days prior to the discovery deadline, Plaintiff’s counsel may proceed 

with the case in the trial group. 

     C.  CATEGORY II CASES: Non-Exigent Mesothelioma and Cancer Cases  

         Deceased Plaintiffs who were diagnosed by a board-certified pathologist as having had 

malignant mesothelioma, or asbestos-related cancer shall be designated as Category II cases and 

considered as second priority in any trial group.  The Board-Certified pathologist must provide a 

report stating to a reasonable degree of medical probability that the deceased Plaintiff’s 

contraction of mesothelioma, or asbestos related lung cancer was the proximate result of his/her 

exposure to asbestos and/or asbestos-containing products. 

     D.    CATEGORY III CASES – Non-Malignant Cases (All cases other than those in 

Categories I and II who have been diagnosed with an asbestos-related disease). 

 

 24. PERSONALLY INDENTIFIABLE INFORMATION 

     A.  Lawyers and courts do not pay enough attention to the disclosure of personally 

identifiable information (PII). Identity theft is reported to be the fastest growing crime in the 

country.   In litigation there is no way to completely protect people from all PII disclosure. 

Therefore, the following PII information is not to be disclosed on L/N: 

1. Personal identification numbers, such as social security number(SSN), passport 

number, driver’s license number, taxpayer identification number, financial account or 
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credit card number, email address, street address or telephone number. 

2. Personal characteristics, including photographic image, fingerprints, handwriting, or 

other biometric image or template data 

3. Contemporaneous with the filing of Appendix D on L/N, Plaintiff’s counsel shall 

provide the Plaintiff’s/Decedents date of birth, social security number, Medicare 

health insurance number, if applicable, address, telephone number and date of death, 

if applicable to Defendant’s Liaison Counsel for the particular case for distribution to 

the Defendants in each case. 

 

 25. JOINT DEFENSE PRIVILEGE 

The Joint Defense Privilege is presumed and by conferring or meeting or exchanging 

information Defendants have not waived any attorney/client or work product privilege. 

 

 26. WAIVER OF CMO PROVISIONS 

The Court, after providing notice to counsel and an opportunity to be heard, may waive 

provisions of the CMO for exceptional or extraordinary circumstances. 

 

 27. FINAL DISMISSAL OF CASE 
 
A. Dismissal of Defendants. The parties shall file a proposed order endorsed by counsel 

for Plaintiffs and Defendants.  If the order is “without prejudice” it shall automatically, with or 

without another order, become a “with prejudice” order ten (10) days after the close of discovery 

for the particular trial group unless Plaintiff’s counsel files a motion with a legal memorandum 

within said ten (10) day period requesting a stay of the automatic “with prejudice” dismissal.  
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The filing of the motion shall stay the dismissal “with prejudice” until further order.  Counsel for 

the Defendant shall file a reply legal memorandum within twenty (20) days of the receipt of 

Plaintiff’s motion.  The Court will then enter an order on the issue or set a hearing date.  If the 

Court orders that a case should not be dismissed with prejudice, the case will be reinstated and 

set in a subsequent trial group.  However, absent a “Notice of Final Dismissal of Pending 

Claims,” the dismissal of a defendant does not divest the Court of jurisdiction with regard to 

enforcement of settlements or other agreements. For cases dismissed without prejudice, pursuant 

to a “Notice of Dismissal” defendants may file motions for entry of final judgment beginning 

two years after the dismissal. 

B. Final Dismissal. When the plaintiff has filed the final endorsed Stipulation of 

Dismissal and there remains no further need for enforcement jurisdiction, the plaintiff shall file a 

“Notice of Final Dismissal of Pending Claims.” The filing of this Notice closes the case 

statistically and completely divests this Court of jurisdiction over the matter. If no Notice of 

Final Dismissal of Pending Claims is filed, the case shall be considered open and active. 

C.  Within five (5) business days of a case or party being dismissed, the moving party or 

parties shall update the LexisNexis File & Serve system with the information necessary to effect 

the change in case or party status using the Case & Party Management feature. 

 

 28. CONFLICT BETWEEN THIS ORDER AND APPENDIX B 

To the extent that this Case Management Order conflicts with Appendix B, the Case 

Management Order shall control. 

IT IS SO ORDERED. 

ENTER: JANUARY 3, 2012 
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 __/s/ Ronald E. Wilson_______________ 
Ronald E. Wilson, Judge assigned to “Asbestos Personal Injury Litigation.”  

 First Judicial Circuit 
 State of West Virginia 
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