
18   The West Virginia Lawyer

from the chief

On Saturday, April 10, the 2021 
West Virginia Legislative Session 
adjourned Sine Die, and the timing 
could not have been more perfect. 
I knew that my draft of this article 
was due on April 15, which would 
give me plenty of time to summarize 
the hits and misses for the legal 
community.

However, my focus changed 
on April 9 when President Biden 
issued an executive order establish-
ing a “Presidential Commission on 
the Supreme Court of the United 
States” and then, on April 15, 
congressional leaders held a press 
conference to announce legislation 
to add four seats to our nation’s 
highest court. This new judicial 
development meant the legislative 
wrap-up would have to wait.

Speaking only for myself, I will 
confess forthright that I do not 
believe Congress should expand 
the number of justices serving on 

the U.S. Supreme Court. It is not 
needed. It is not warranted. And 
most importantly, it would establish 
a dangerous precedent that could 
substantially erode the public’s trust 
and confidence in the integrity of 
the judiciary.  

Nonetheless, President Biden’s 
executive order came as no surprise. 
Prior to last November’s election, 
candidate Joe Biden avoided directly 
answering whether, if elected, he 
would support a court-packing 
effort. Instead, he evasively stated: 
“You’ll know my opinion on court-
packing when the election is over.” 
Then, during the final weeks of the 
presidential campaign, candidate 
Biden announced that, within his 
first 100 days in office, he would 
form a commission to study ex-
panding the Supreme Court. 

In fairness, it is important to let 
you read for yourself exactly what 
President Biden’s executive order 
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directs the new 36-member com-
mission to do — prepare a report 
on the following:

• An account of the contem-
porary commentary and 
debate about the role and 
operation of the Supreme 
Court in our constitutional 
system and about the func-
tioning of the constitu-
tional process by which 
the President nominates 
and, by and with the ad-
vice and consent of the 
Senate, appoints Justices 
to the Supreme Court;

• The historical background 
of other periods in the 
nation’s history when the 
Supreme Court’s role and 
the nominations and ad-
vice-and-consent process 
were subject to critical 
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assessment and prompted proposals for reform; 
and

• An analysis of the principal arguments in the 
contemporary public debate for and against 
Supreme Court reform, including an appraisal 
of the merits and legality of particular reform 
proposals.

President Biden’s executive order carefully and craftily 
makes no direct mention of adding seats to the Court, 
i.e. court-packing. Rather, the executive order focuses 
on “Supreme Court reform.” The term “court-packing” 
was first coined in the 1930s when President Franklin 
D. Roosevelt, frustrated by the High Court’s treatment 
of his New Deal agenda, hatched a plan to expand the 
Court from nine justices to potentially 14 justices. While 
many of President Roosevelt’s New Deal initiatives won 
broad public support, his court-packing plan did not. 
Facing stiff opposition, the initiative died.

Fast forward almost a century, and public opinion 
polling still shows there is little appetite for adding ad-
ditional justices to the U.S. Supreme Court. Republicans 
largely oppose court-packing, and Democrats are almost 
evenly split. Taken together, polling from late 2020 and 
early 2021 indicates that less than 40% of the public 
support adding additional justices to the Court.

Legal scholars and cable news pundits are full of 
speculation and opinion on whether President Biden’s 
newly-formed commission is merely a delay tactic to 
sideline the issue for the next six months so that more 
pressing issues may be addressed or an earnest effort to 
buy more time to grow public support for expanding 
the Court.

Thus far, the clearest indication of insufficient con-
gressional support to pass a court-packing bill has been 
House Speaker Nancy Pelosi’s quick announcement 
that she has no plans to take up the measure in the 
House anytime soon. Speaker Pelosi is credited with 
a unique ability to whip votes in her caucus, but with 
the margin so thin in the House (currently 218-212), 
her comments speak volumes that the votes simply are 
not there to pass a court-packing bill. She also knows 
that, historically, the mid-term elections for the party 
in power typically do not go well, and pushing her 
members to vote on an unpopular issue to appease the 
far-left caucus would simply exacerbate the likelihood 
of a 2022 flip in the House. 

Nevertheless, an attempt to sway public opinion 
already is in motion as demonstrated by a concerted 
effort by proponents to alter the nomenclature away 
from the almost-notorious “court-packing” label. Even 
the podium placard at the press conference announcing 
the legislation to increase the number of justices by four 
read “EXPAND the Court.” 

Rebranding alone is unlikely to move the public 
opinion needle very far in one direction or the other. 
However, public attitudes could shift if the Court’s deci-
sions begin to fall in lockstep with the perceived 6-3, 
conservative-liberal split. Several high-profile cases in 
the last few years, coupled with the Court’s unwilling-
ness to weigh in on the 2020 election challenges, clearly 
undermine the claim of court-packing advocates that 
the Court is fundamentally broken and may be repaired 
only through the addition of more justices. 

Another complication to be faced by court-packing 
advocates will be trying to explain the strong opposi-
tion to court-packing shared by two of the Court’s most 
liberal members, the late Justice Ruth Bader Ginsburg 
and current Justice Stephen Breyer, the longest-serving 
of the three Democrat-nominated justices presently on 
the Court. Even President Biden himself must explain 
why he once called court-packing a “bonehead idea.”  

President Biden has directed his commission to issue 
its report within 180 days of its first meeting. While 
the legal community awaits the results, I invite you to 
watch a short public education video on the history 
of the number of seats on the U.S. Supreme Court 
in my And Justice for All YouTube series. Episode No. 
17 details the history of how the Court started with 
six jurists in 1789 and was last changed by Congress 
to nine justices in 1869. This episode, along with all 
the other episodes that highlight interesting facts and 
information about both the West Virginia Supreme 
Court and the U.S. Supreme Court, is hosted on our 
Court’s YouTube page: https://www.youtube.com/c/
wvsupremecourt/videos.

This debate over court-packing is just the latest 
example of how deeply divided our country is today, 
but this is not just a run-of-the-mill political dispute. 
At risk is much more than 150 years of stability in the 
Court’s structure; this plan also will have significant 
ramifications on our legal system. It will shake the very 
foundation of the public’s trust in the Court’s indepen-
dence, and it will usher in a new era of politically-
motivated efforts to satisfy partisan yearnings.  WVL


