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An effective lawyer or judge 
keeps up with trends in the 
law and society. Even those 

who choose to avoid social media 
outlets like Facebook and Twitter 
inevitably will need to know some-
thing about them for professional 
or personal reasons. This article dis-
cusses the importance of social media 
in our lives and our profession, and 
suggests that there are legitimate 
benefits from its responsible use.

An annual survey by the Pew 
Research Center revealed in March 
of 2018 that most American adults 
use social media, especially Facebook 
(68 percent) and YouTube (73 per-
cent), and that three-quarters of 
those who use Facebook do so every 
day. Younger adults (age 18 to 24) 
are more likely to use Snapchat (78 
percent), Instagram (71 percent) 
and Twitter (43 percent). About 
73 percent of Americans use more 
than one social media platform.1  

A more recent Pew study re-
ported that about 68 percent of 
American adults rely on social media 

for their news, with most getting 
that news on Facebook (43 per-
cent), YouTube (21 percent) and 
Twitter (12 percent). Ironically, a 
majority (57 percent) expect that 
news to be inaccurate. In that sur-
vey, convenience was the benefit 
most mentioned by those who rely 
on social media for news.2 

I am not encouraging anyone to 
open a social media account and 
am not offering any legal opinion 
relating to social media. Rather, I 
hope lawyers and judges recognize 
the pervasive use of social media 
by employees, clients and litigants, 
and understand the ethical rules 
that may apply.

West Virginia’s ethical rules for 
lawyers and judges contemplate our 
use of social media. Rule 1.1 of the 
West Virginia Rules for Professional 
Conduct states, “[a] lawyer shall 
provide competent representation 
to a client. Competent representa-
tion requires the legal knowledge, 
skill, thoroughness and prepara-
tion reasonably necessary for the 
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representation.” Comment 8 to 
Rule 1.1 notes, “[t]o maintain the 
requisite knowledge and skill, a law-
yer must keep abreast of changes in 
the law and its practice, including 
the benefits and risks associated 
with relevant technology, engage 
in continuing study and education 
and comply with all continuing legal 
education requirements to which 
the lawyer is subject.”

As for judges, Comment 6 to 
Rule 3.1 of the West Virginia Code 
of Judicial Conduct states, “[t]he 
same Rules of the Code of Judicial 
Conduct that govern a judicial of-
ficer’s ability to socialize and com-
municate in person, on paper, or 
over the telephone also apply to 
the Internet and social networking 
sites like Facebook.” As a practi-
cal matter, ignoring social media 
is overlooking an economical and 
effective way for public servants to 
connect with voters. 

Thirteenth Judicial Circuit 
(Kanawha County) Judge Joanna 
Tabit and I are both active on so-
cial media and have co-presented 
on the topic at continuing legal 
education sessions for both circuit 
judges and family court judges (so 
far). In those presentations, we have 
emphasized that social media should 
be undertaken thoughtfully with the 
end result in mind. Some users may 
only be interested in sharing photos 
with family members or following 

the news. Others like Judge Tabit 
and I use our social media accounts 
more proactively; both of us strive 
to be positive, pro-West Virginia 
and pro-judiciary.

As she explains it, Judge Tabit 
gets her news from social media 
and uses her Facebook page as a 
way to keep in touch with family 
and friends. “As judges we don’t get 
to talk about a lot of things,” Judge 
Tabit told family court judges dur-
ing a presentation last fall. “People 
can get an idea of who you are. It 
can personify you. I try to keep it 
light. I talk about the family, West 
Virginia University football and 
West Virginia University sports.”  

I joined Facebook and Twitter 
more than 10 years ago as a then-
candidate for the office I am now 
fortunate to hold. Once I was 
elected in 2016, I transformed my 
presence on those outlets to be ap-
propriate for a judge. Over the past 
two years, I have joined a handful 
of state appellate judges who are 
active on Twitter. One of the pio-
neers of this group is Chief Judge 
Stephen Dillard (@JudgeDillard) 
of the Georgia Court of Appeals. 

Chief Judge Dillard and I agree 
that public servants like judges need 
to be connected, accessible and 
transparent. As he recently observed 
during a panel discussion during the 
Federalist Society’s 2018 National 
Lawyer Convention, “I think voters 

are increasingly expecting the people 
who serve them will communicate 
with them in ways they actually use. 
Gone are the days when a judge 
would just go to a Rotary Club and 
give a speech.”3 

I use my Twitter account (@
bethwalkr) to convey who I am, to 
educate the public about our court 
system, to promote excellence in ap-
pellate practice, and to encourage 
young women to pursue leadership 
roles in law and public service. I 
focus on being positive and try to 
be humorous (succeeding occasion-
ally). Joining a diverse community 
of lawyers and judges who use the 
hashtag #AppellateTwitter, I par-
ticipate in lively discussions about 
topics as important as effective oral 
advocacy and as nerdy as grammar 
and punctuation.  

Of course, judges who use social 
media must do so judiciously. “If 
judges are exercising poor judg-
ment online, they are probably 
exercising poor judgment in real 
life … . Transparency reveals what 
it reveals. That is not necessarily a 
bad thing,” Chief Judge Dillard has 
observed.4  So, West Virginia judges 
who use social media must conduct 
themselves as they do in all other 
aspects of their lives — following 
the Code of Judicial Conduct. That 
means, for example, that our staffs 
comply with applicable provision 
of the Code, that our campaigns 
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observe all fundraising restrictions, 
and that we take care not to engage 
in political activities. 

As for proficiency on social 
media, Judge M. Sue Kurita, Vice-
Chairwoman of the Texas Supreme 
Court’s Commission for Judicial 
Conduct, writes that “judges should 
strive to be appropriate in every 
comment, photograph, and status 
update. Judges must be vigilant and 
constantly review the posts, com-
ments, and content of their pages. 
Judges should be technologically 
proficient to stay current with and 
understand the policies, control and 
privacy settings of the [electronic 
social media] site.”5

In 2013, the American Bar 
Association recognized that “[j]
udicious use of electronic social 
media can benefit judges in both 
their personal and professional lives. 
As their use of this technology in-
creases, judges can take advantage of 
its utility and potential as a valuable 
tool for public outreach.”6 I agree. 

As for lawyers, many of these 
same principles apply. Judge Don 
Willett of the U.S. Court of Appeals 
of the Fifth Circuit recently noted, 
“[t]he legal community is an online 
community. We inhabit a wired 
world. For lawyers in 2018, tech-
nology is impossible to ignore.”7  
Judge Willett, a witty former Texas 
Supreme Court Justice (@justicewil-
lett), attracted more than 100,000 
followers on Twitter; he has recently 
taken a lower Twitter profile after his 
appointment to the federal bench. 

Many lawyers are hesitant to em-
brace new technology or take risks 
with social media. “Lawyers can 
sometimes be luddites or techno-
phobes. . . . At the end of the day, 
social media and technology are 
just like any other tools available to 
lawyers. They can be used wisely or 

unwisely. They can be used ethically 
or unethically. They are really just 
what you make of them,” David Lat, 
founder of the Above the Law blog, 
recently observed. But, consistent 
with the premise of this article, Lat 
also notes, “[i]f you are not using 
social media or not cognizant of 
it or understand the nuances, you 
could actually be violating your 
ethical duties.”8 

Every lawyer should be familiar 
with social media sites and know 
how to operate their privacy set-
tings, even if they choose not to 
have accounts of our own. Lawyers 
must be “mindful of their use of 
social media and social network-
ing websites, as well as capable of 
assisting their clients in navigating 
the world of social media and social 
networking websites.”9 For example, 
lawyers must deal with authentica-
tion of evidence their clients bring 
them from social media.10 In the 
corporate world, lawyers often must 
ensure that corporate social media 
accounts abide by federal securi-
ties laws.11

All lawyers have to be cautious 
that airing their private opinions 
on public social media can lead to 
adverse consequences.12 “Just be-
cause you can air your innermost 
thoughts on Facebook or Twitter 
doesn’t mean you should,” notes 
John G. Browning, a Dallas attorney 
who is the author of the Social Media 
and Litigation Practice Guide.13   

A 2015 West Virginia Lawyer 
Disciplinary Board Legal Ethics 
Opinion details what lawyers can 
and cannot do on social media.14  
According to that opinion, law-
yers may:

• Tell clients to delete con-
tent from social media if 
the deletion is not illegal 

or constitute spoliation. 
Attorneys must take steps 
to preserve that informa-
tion if it is later deemed 
discoverable or otherwise 
relevant to the case 

• Connect with clients or 
former clients on social 
media if they use their own 
names and state the pur-
pose of the contact

• Review the public portions 
of jurors’ social media sites;

• Use information posted 
on social media sites in 
discovery

• Accept client reviews on 
their own sites if the posts 
are accurate

• Endorse other attorneys 
on social media if the 
posts are accurate and not 
misleading

• Adve r t i s e  v i a  soc i a l 
media or on a network-
ing website, under certain 
circumstances

• Connect with judges on 
social media or social net-
working sites, but not for 
the purpose of ex parte 
communications or in-
fluencing a judge. 

On the other hand, the opinion 
states that lawyers may not:

• Advise clients to post false 
or misleading informa-
tion on their social media 
accounts 

• Use social media to con-
tact someone who is repre-
sented by another attorney 

• Use a third party to con-
tact someone who is repre-
sented by another attorney 

• “The Lawyer Disciplinary 
Board cautions attorneys 
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regarding their use of social 
media and social network-
ing websites regarding any 
trial publicity.” 

Technology in general and social 
media in particular changes rapidly, 
which requires diligence by a judge 
or lawyer who gets involved. 
Challenges aside, social media of-
fers many benefits such as timely 
news, professional networking and 
entertainment. And, social media 
offers a platform like no other for 
judges and lawyers to explain the 
court system to the public and pro-
mote confidence in the judiciary 
and in the rule of law.  WVL
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