IN THE SUPREME COURT OF APPEAES m
‘ Q’I‘ATE OF WEST VIRGINIA |} o=
In Charleston

SERRY 11, CLERK

X

Dianna MAE SAVILLA, Admlmstratrlx i poRY L. P T OF APPEALS
of the Estate of LINDA SUE GOOD KANNAIRD, DPHF“‘?:L;\? E?St% leGINlA —
deceased ' OF —

N Petitioner, _ M

Vs. S . No: 05-2519

- SPEEDWAY SUPERAMERICA, LLC, d/b/a - |
RICH OIL COMPANY, LLC, a Delaware corporation,
Respondent

Petitioner’s Memorandum in Support of Petition for Appeal

Margaret L. Workman, #5616

- Margaret Workman Law, LC
1596 Kanawha Boulevard East
Charleston, WV 25311
(304) 343-9675



IN THE SUPREME COURT OF APPEALS
STATE OF WEST VIRGINIA
In Charleston

Dianna MAE SAVILLA, Administratrix
of the Estate of LINDA SUFE, GOOD KANNAIRD,
deceased,

- Petitioner, '
Vs, ' ' ~ No: 05-2519

SPEEDWAY SUPERAMERICA, LLC, d/b/a :
RICH OIL COMPANY LLC, a Delaware. corporatlon,
Respondent

Petitioner’s Memorandum in Support of Petition for Appeal

Comes now the Petltloner Dlanna Mae Savﬂla Admlnlstratrlx of the Estate of Linda Sue
| Good Kannalrd and files ﬂ’llS Memorandum in Support of Petition for Appeal seeking to have |
this Court reverse an order of the Kanawha County Circuit Court, Honorable Paul Zakaib
presiding, wherein the Circuit Court granted the motion to dismiss of the Rgspondent; Speedway
SuperAmerica dba Rich Oil Company (hereinafter called Speedway) in the above-styled case.

Statement of Facts

Thls civil action grew ot of the tragic and unti imely death of Linda Sue Good Kannaird

| on February 18, 2000, at the age of 54 years. On that date, despite the fact that ﬂood waters were
~ rising rapidly around Speedway’s convenience storé/gaso_line station in Sissonvﬂle, Mrs.
Kann_aird was required by her employer, the defendant Speédway SuperAmerica, LLC, fo report
to duty on her day off. She was asked to come to work, Ering her truck and enter into the flood
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zone. The purpdse of Mrs. Kannaird being called out to work was assist in.saving the cigarettes,
beer, and other merchandise owned by Speedway which was being threatened by the rising water.
By that evemng, Llnda was dead, the victim of a horrifying death by drowning that occurred as a
result of her empioyer’s decision to place a higher priority on saving their merchandise than o on
presefving.hﬁman life,

| Mirs. Kannaird dutifullj went to the store as her employer instructed and, with the help of
~ her long—tin}e companion, Danny Fout (another employee who was c-alled out to work by
- Speedway to help save the_ir rherchandise), loaded their trucks full of cigarette.s, beer, and other
'n_lerchandise. Photographs taken the next day feﬂect that tﬁe trucks were filled to the brim with
Speedwajr’s precious cargo. Evidence elicited in discovefy reﬂects that other employees present
at the store were Betty Huffman, the manager of the store, and Karen Rhodes, another employee.
Mrs. Rhodes was thé only employee on duty at the store who survived this tragedy, and she did |
so by precariously hanging onto a‘tree 'i'imb' for almost an hour as the Iﬂood_ waters swirled rapidly
below. She testified in her oral deposiﬁon that she repeatedly requested of Mrs. Huffiman, the
store Inanager, that she close the store; but that Mrs. VHufﬁnan, Based on instructions receivéd by
| phohé from - Spéedwayrmanagerhent,'failed and refused to do sé. In fact, a Speedway r_egibnal '
manager iater came to _the store during the loading of the merchandise and, despite pleas that he
¢103e the storé, he instructed personnel to continue to load the trucks.. Mr. Fout, a strong and
_f_dbust_' man, then drove the trucks to safety out of the flood Waters. By the time he_retumed' to‘ the
- Speedway store on foot, he advised that the flood waters had become far foo swift and dangerous .
fbr the employees (6lder females who were not as strong as he) to safety leave the store on foot. -

The City of Charleston, Charleston Fire Dep;artment,- eventually sent a “rescue” crew



 consisting of the two individually named Defendants and their supervisor, to get the employees
who were trapped in the store out. As Plaintiff below, the Petitioner alleged that thé City . |
conducted the re.scue operation in a grossly negligent, wanton and reckless manner which
ultimately contributed to Mrs. Kannaird’s drowning death iﬁ the violent {lood, and a Motion to
' Dismiss on the part of the City ié still pending l?efore fhe Circuit Court. However, because this
. appeal ceﬁters on tﬁe dishﬁssal only of Defendént Spee.dway, an extensive factual fec_itation as to
the failed rescue is unnecessary at this juncture.! |
Linda Sué Good_ Kannaird was a ‘woman who, By all accounts, was he&d—working
lindustrious, and even entrepreneurial. She made her primary living as 5 cleaning lady, wofking
. several jobs a day; but over the years she had also owned small restaurants. She wbrked the‘
' .SpeedWay job primarily in order to héve health insurance. She was beloved by her family and
-lher many friends. She loved life, had an ebullient peréonality, and was full of a positive spirit.
 There was-,—-however;--tragedy in Linda’s life everi before her untimely death, a tragedy of which
she rarely spoke because of the péin_ it caused her.2 .The tragedy was that Linda Kannaird’s only
child, daughter Eugenia Moschgat, had refuse,d' to speak to her, see her, or otht;rWise
communicate or have any relationship with her fof sevenfeen to twenty years prior to Linda’s
death. Although Ms. Moschgat was a resident of North Carolina, she visited West Virginia

frequently, but refused to visit or have any contact with her mother. As a result of her daughter’s

'The primary basis for the city’s Motion to Dismiss are several types of immunity,
including the Zelenka v. Weirton, 208 W. Va. 243, 539 S.E.2d 750 (2000), rule that no suit can . _
be had against a municipality when there is workers compensation coverage, even when the city
is not the employer. _

*Linda’s personal tragedy becomes important to a full understanding of this case.
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refusal to have any relationship w1th her, Linda Kannaird had also never been permltted to meet
ot have any relatlonshlp whatsoever with her only grandson, who was thirteen years old at the
time of her death. The record reflects that she thought she might have spotted him from a
distance during one ot’ his summer visits to his grandfather in West Virginia, Linda’s foﬁner
husband, Eugene Summers. But she wasn’t sure, as she was never even allowed to have a. '
picture of the chiid. Yet this same Eugenia Moschgat, who in life refused to have any relationship
whatsoever with Linda Kannaird, rushed back to West Virginia to take total control of the |
litigation which eneued as a result of her death. She appeared promptly to sign up as
admihistratrix of the estate, € ected Linda’s siblings from Linda’s residence, denied them
photographs and (_)ther small keepsakes, failed to cemmunicate with them,. and throughout this
period demonstrated not only a failure to live up to her ﬁduciary duty as administratrix, but aieo
displayed pronounced hostility‘towerds Linda’s brothers and sisters. The importance lof these
facts to the history of this -case--is- set-forthr more' fully betowin the pro'(:edurel history.

. Procedural History

| The underlying civit action was ﬁ_ied in Kanawha County Circuit Ceurt on April 11,
2000,'by Eugenia Moschgat, the natui'al daughter of the decedent and a resident of North
Carolina, who was at that tlme was the administratrix of Linda Kannaird’s estate The complamt
sounded in both deliberate intent and wrongfil death With respect to the Respondent Speedway
SuperAmenca, the Petitioner (Plaintiff below) contended that the company acted in a manner
that fully met the requirements of law for a deliberate intent action pursuant to West Virginia

Code 23-4—2 et seq. and West Virginia case law.



Subsequently, an issue arose with respect to whethér Ms. Moschgat was a proper personf"'
to serve as the adlhinistratr_ix of the estéte of Mrs. Kannaird! and to conduct the litigation. After
attempting to communicate and work with Moschgat and her lawyer without success and without
being include_d in any way even with regard to rcéeiﬁng any information about the case, the
brothers and sisters of the decedent sought independent legal counéel. Undersigped counsel on
their behalf also sought cooperation and iﬁvolvement in the litigation with Moschgat’s counsel,
but was refused. Therefore, the decedent’s siblings on June 2_8, 2000, filed a Petition for
Declaratory Relief séekiﬁg to have Ms. Moschgat removed as admiﬁistratof of the estate, or in
the alternative, to have_ one of the sibiings named as co;administrator of the estate. The Circuit
Court of Kanawha County, honorable Paul Zakaib presiding, held extensive evidentiary heari.ngs |
on this petition and on Ja.nuary_é, 2001, entered an order containing extenéive findings of fact

| and conclusions of law which granted the relief requested, removed Ms. Moschgat as
administratrix of the estate and placed Dianna Mae Savilla, a sister of the decedent, into that.

| pésition. In so doing, the Court found ;that Ms. Moschgat had demonstrated hostility towards the
siblings anc{ to the d.ec.edent durﬁlg her lifetime; was unable to adhére to the strong fiduciary duty

imposed upon her by law as administratrix of the estate; and was not a proper person to serve as

administratrix of the estate. The lower court removed her as administratrix, and substituted

7 *Evidence developed that Ms. Moschgat had refused all contact with her mother, the
decedent, that she did not regard the decedent as her mother, and that she had refused all contact
with-the decedent, even refusing to permit the decedent meet her grandson.

*The issue before the circuit court revolved around Eugenia Moschgat’s complete
estrangement from the decedent for approximately 17 to 20 years, and the hostility she had
demonstrated both to the decedent during her lifetime and to the other beneficiarigs of the estate;
and whether she was therefore an inappropriate person to serve in the fiduciary capacity of
administratrix of the estate. ' ' ' :
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Dianna Mae Savilla, one of the ten siblings, in that position. See Exhibit 1, copy of Circuit Court
order of Jaﬁuafy 8, 2001, étfached hereto and.made a part hereof.
On May 7, 2001, Ms. Moschgat filed a Petition '.for Appeal of that ruling to the West

Virginia Supreme Court of Appeals, and the Supreme Court refused to accept such appeal. As

. : 5
~ more fully set forth below, thé Petitioner contends that this rendered this 6rdér final, that it
became the law of the case, and that the standihg of the Petitioner to bring the deliberate iﬁtent
and ﬁrrongful death claims was foreclosed from further litigation.

| More than a Year info Litigation, Speedway Seizes on “New” Issue

- It is the Petitioner’s contention that the proceedings which resulted in fhe January 8,

2001, order clearly placed the issue of who could prop'erly.pursué the underlying litigation and
seek.damages for Linda’s death before the lower court. Both Spéedway and Ms. Moschgat had
an opportunity fo raise the issue of standing in those proceedings, but they failed to do so. |
-_ -~ Instead; Speedway'waited' sotne fifteen months - - - “subsequent to the court’s extensive heérings-
and detailed rﬁlings on the issue of who could bfopérly conduct the litigation for the plaintiff, |
after the Supreine Couit had declined to accept the appeal of the order addressing all these issues_.,
after disbovery in the underlying litigation was conducted, motions made, and the case was |
otherwise ready for trial® - - to raise the issue of standing for the first time. The Defendant
| Speedway seized upon this so-called “new” issue,.6 claiming for the first tim.e'that a sibling acting
as administrator of the estate of the decedent did not have standing under West Virginia Cod¢ 23-

/

*Trial was set for December 2, 2002.

Defendant Speedway presented this iSsue'by way of a Motion for Judgment on the
Pleadings, and later 2 Motion to Dismiss on the same grounds. -
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4-2(b),” the deliberate intent statute, to pursué a deliberate intent claim on behalf of the decedent.
That is the basis ﬁpon which the Ciréuit Court granted Speedway’s h;lotiqn to Dismiss and‘it.is
 the primary issue which is at the heart of this appéal. |

| Removal to Federal Court
Subsequently, the Plaintiff below moved to amend the complai;lt to add an additional
| claim against the City of Charlestqn, alleging that the City had violated the Plaintiff estate’s State
Constitutional rights of equal prote_ction and due process.® The complaint inadvérténtlyg
cohtained a reference to the federal constitution as well as the state constitution. As a result of
the féderal reference, which was immedia_tely sought to be withdrawn; the Defendants below
succeeded in tying this matter up in federal coﬁrt for approximately two years before it was
remanded fbr the second time by the U. S. District Court, Honorable Robert Joseph Goodwin

presiding. _' In his second order of remahd enteréd August 25, 2004, the U. S. District Court, -

"The portion of the statute at issue in the present case was previously designated as West

Virginia Code § 23-4-2(c) and was amended and redesignated as West Virginia Code §
23-4-2(d). Other than minor stylistic alterations, the language was not changed.

®Under the West Virginia Constitution, the doctrine of equal protection of the law is
implicated when similarly situated persons are treated in an unequal and disadvantageous
manner. The Plaintiff contended that the defendant City of Charleston had arbitrarily negotiated,
settled and paid personal injury and wrongful death claims to other, similarly sitbated claimants,
even those who were plaintiffs in the instant consolidated civil action, while denying Plaintiff’s
claim based upon an assertion of governmental immunity. The Plaintiff also alleged that the use
of such selective watver of the shield of immunity by the City defeats such immunity, if any
exists, and violated the Plaintiff estate’s state constitutional rights to equal protection and due
process under the West Virginia Constitution and West Virginia case law.

’The Plaintiff asserted on numerous occasions for the ensuing two years that inclusion of
any reference to the federal constitution was not intended to enunciate any federal claim, as the
West Virginia state constitution provides stronger rights than the U. S. Constitution in this
- regard. Hence, there was no need or intent whatsoever to make any allegation under federal law.
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Honorable Joseph R. Goodwin presiding, spoke disapprovingly of the defendants’ conduct in
purposefully delaying the litigation:"

It has long been clear that the plaintiff’s citation to the U. S. Constitution in the First
Amended Complaint was an error and that the plaintiff does not intend to press a federal claim.
There being no diversity and no federal question, the defendants do not have a legitimate need to
adjudicate this matter in federal court. Nevertheless, the defendants have, to this point,
successfully exploited the plaintiff’s error, delaying the proceeding for two years in a
- jurisdictional quagmire and draining the resources of this court and of the parties.

- Post-Remand Proceedings

Prior to the removal of this case to federal court, the Plaintiff had filed in the state Circuit
Court a Petition for Certified Questions, articulating legal issues of first impre'ssi’oﬁ under state
law," and the Respondent had filed dispositive motions, and they were re-filed in the lower
court.?

Additional Facts
Approxi.mately_four years into the litigation, Ms. Moschgat and Speedway did an end run

around the lower court’s January 2001 order by entering into their own confidential “settlement”

of the deliberate intent claim, although the litigation remained pending and by virtue of the the

lower court’s January 2001 order, the Petitioner remained in dharge of carrying it forth in her

: "*Speedway objected in its response to this Petition for Appeal that the federal

. proceedings are irrelevant. Petitioner, however, contends that the sojourn into federal court is an
example of a long series of actions on the part of the Defendants to avoid corporate responsibility
for their actions and to delay the progress of the litigation as long as possible.

'Speedway did not oppose certification, and in fact initially agreed in open court before _ 1‘
Judge Zakaib that certification would likely be appropriate. 3

"Because the second remand order provided that “(A)ll other pending motions in this
case are denied as moot,” the parties agreed that they would each file any additional motions by
November 18, 2004. The Plaintiff below filed a Petition for Certified Questions and Speedway
filed a Motion to Dismiss. :



capacity as administratrix.” The Petitioner contends in her Petition for Appeal that such a
“settlement” Was.imfroperly entered into, because the Circuit Court had previously removed
Ms. Moschgat as the édministrator of the estate of tile decedent. The fact that Ms. Moschgat did
 not Iike the courts’ decisions on those issues did not permit her to evade thé court order by doing
an end run around it by éﬂtering a secret settlement wifh Speedway which benefitted only herself
and was in fact conditioned upon the actual administratrix and the other beneﬁciariés receiving |
nothing. Petitioner further contends that, under the circumstances here present, it was
. completely improper.for Speedwajr to enter into é settlement with Ms. Moschgat, that such
settlement was made to strengthen their position on the issues to be addressed in the pendi_ﬁg
appeal and to make if appear that they actually had paid fair damages for causing .Ms. Kannaird’s
death. However, the Petitioner has previously filed with this Coqrt a Motiox_l to Supplement the
-Record with details relating to this purported settlement, as they believe that the nature and
amount of such settlement will reflect that SpeedWay at the time it entered ihto the “settlement”
.improperly ignored the lower court’s January 2001 ruling, and what had been established as; the
law of the case, in order to avoid paying fair damages in Linda’s death. -
The Circuit Court Ruling

On April 8, 2005, the Circuit Court entered an order, a copy of which is attached her_efo

and made a part hereof as Exhibit_2, granting Speedway’s Motion to Dismiss. The Petitionér

asks this Court to reverse that order; to hold that under the “law of the case doctrine,” the issues

P After entering such secret “settlement,” Ms, Moschgat filed a Motion to Intervene, but it
was never ruled upon. Consequently, while she is even to this time not a party to the litigation,
she and Speedway purport to have “settled” the deliberate intent litigation in her favor upon
condition that the Petitioners fail in their effort to participate.
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relating to sfénding have already beén resblved and cannot be re—litigated; and to hold that under |
the qircumstances here present, the Petitioner has a right to seek damages under the deliberate
intent statute; and to remand this case to the Circuit Court for trial.
Standard of Review
| Appellate review of a circuit court's order granﬁng amotion to dismiss a complaint is de
novo. State ex rel, McGréw v. Scott Runyan Pontiac-Buick, Inc.1_94 W. Va, 770, 461 S.E.2d 516
W.Va. (1995). Further, because the issues presented in ‘th.is appeal are strictly ones of law and
statutory construction, the power of intérpretivé scrutiny is plenary, See Mildred L. M. v. John
OF, 192 W.Va. 345, 350, 452 S.E.2d 436, 441 (1994). |
| | Assignments. of Error |

1. The lower court érred in determining that the Plaintiff, as administratrix of the
decedent’s estate, had no standing to bring a deliberate intent cause of action, and that -the
siblings of the deeedent hadno right to seek damages from Speedway in connection with the
decedent’s death. The lower court also erred in misstating. W. Va. Code 23-4-2(b) (now 23-4-
2(c)) as the basis for that ruling. |

2. The lower éourt erred in making findings of fact on issues where there were faétual
disputes, and in basing his legal determinations on such findings of fact. o

3. The lower court erred in dismissing the complaint because there were facts which the
plaintiff could have proven in support of her claim which would have entitled ﬁer to relief. See
Conley v. Gibson, 355 U.S. 41, 45-46, 78 $.Ct. 99, 2 L.Ed.2d 80 (1957).

4. The lower court etred in finding that the word “dependent” as used in the deliberate

intent statute required total dependency.
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5. The lower court erred in failing to consider tﬁe public interest in interpréting the
: deliberaté intent statute.

6. The lower court’s ruling which précluded the administratrix of the decedent’s estate |
'fron.l asserting a deliberate intent claim and/or a sibling from seeking damages for the death of
their sister as a result of empldyer deliberate intent conduct denied th.e Petitioner the
constitutionél right 'té a certaiﬁ remedy. o

7. The lower court erred in determining that the deiiberate intent statute need not be read
in pari ;materia with West Virginia’s Wrongful.deéth statute. |

| Argument
1. Standing Issue |
A. Law of the Case
It is the Petitioner’s_contention that the law of the case relating to the issue of standing
‘was-established When-the- lower court in Ja:nuary 2001 entered an €xtensive and detailed order,
containing eleven pages of ﬁndings'of fact and conclusions Qf law, on this precise issue and the
Supreme Court refused to accept a Petition for Appeal of that order.

By way of backgrouﬁd, on .fune 28, 2000, the siblings of the decedent had filed a Petition
for Declaratory Relief seeking to haye Eugenia Moschgat removed as administrattix of the estate,
or in the alterﬁative, to have one of the sibiings named as co-administratrix of the estate. The
petition, the extensive record in that case, and the lower court order make very clear that the issue
of who had the rlght to conduct the underlylng litigation, which sounded in both wrongful death
and deliberate intent, was placed squarely before the lower court. After holding extensive

evidentiary hearings and considering .Iegal memoranda and argument, the court on J anuary 8,
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2001, cntered an eleven-page order containing detailed findings of fact and c;)nclusions_of law,
determining thét the decedent’s daughter, Eu,;geni'a Moéchgﬁt; was 1ot a proper person to ser{re as
the administratrix of h;:r estate, replacing her with the Plaintiff, Dianna Mae Savilla (one of the
decedent’s ten siblinés), effectively placing the Petitioner in charge of conducting the litigation™,
The lower court also speciﬁcal'ly found that the Petitioner siblings héd a greater interest in a
recovéry, if any, from the wrongful death action because, unlike Moschgat, they had actually

suffered the 1oss of society and relationship with the decedent.‘g Thereaftér, on May 7, 2001, Ms.
Moschgat ﬁled a Petiﬁon for Appeal with the W. Va. Supreme Cdurt of Appe_dls and the Court
refused to accept the appeal. |

| All parties, including the Respondent Speedway had a full and fair opportunity to litigate

this issﬁe. Speedway was present throughout th@ proceedings represented eit all times by at least
ltwo Jawyers and usually also present by corporate couﬁsel; yet they completely failed to raise
any issue-or obj'ef:tion' on the matter of who had s't'andiﬁg to conduct the litigation. The .record
from those proceedings as well as the actions and inactions taken by the parties suBsequént to the
' Noyember 2001 order makes clear that was the central issue. For instance, if Moschgat or thé

Respondent Speedway considered that the November 2001 order did not encompass the

“The extensive proceedings held in the Declaratory Judgment proceedings made clear
that the deliberate intent and the wrongful death were referred to generally as “the wrongful death
claim,” just as this Court in case law has frequently referred to a deliberate intent claim involving’
an employee death as a breed of wrongful death. See further discussion herein. Further,
Moschgat’s Petition for Appeal described the litigation which she filed (which encompassed
claims under both detiberate intent and wrongful death law) as the “wrongful death” litigation.
Moschgat or Speedway had the opportunity to plead a lack of standing and they simply failed to
do so. _

*See paragraph 13 of January 8, 2001, order,
12



2001, entered an eleven-page order containing detailed findings of fact and conclusi_ons of law,

~ determining that the decedent’s daughter, Eugenia Moschgat, was not a proper person to serve as
the administratﬁx of her estate, replacing her with the Plaintiff, Dianna Mae Savilla (one of the
decedent’s ten siblings), effectively placing the Pétiti_oner in charge of conducting the litigation™.
‘The lower couﬁ also specifically found that the Petitioner sibiings had a greater interest in a
.recovery, if any, from the Wrongml death action because, unlike Moschgat, they had actually
suffered the loss of 'Society.and relationship with tﬂe dt‘acedent.‘S Thereafter, on May 7, 2001, Ms,
Moschgat filed a Petition for Appeal with the W. Va. Supreme Court of Appeals and th;a Court
refused to accept the appeal.

All pal.‘tie.s,.including the Respondént -Speedway had a full and fair opportunity to litigate
this issue, Speedway waé present thrbl._lghout the proceedings represented at all times by at least
two iawyérs and usuaHy also present by corporate counsel; yet they completely faiiéd to raise
- any-issue of-- objection on the -malitter'of who had standing to cﬁn’dﬁdt the liti g”aﬁoﬁ. Tﬁe record
~ from 'fhose proceedings as well as the actions and inactions taken by the parties subsequent to the
Ja'nuary 2001 ordér makes clear that was the central issue. .For instance, if Moschgat or the

Respondent Speedway c_bnsidered that the January 2001 order did not encompass the deliberate

YThe extensive proceedings held in the Declaratory Judgment proceedings made clear
that the deliberate intent and the wrongful death were referred to generally as “the wrongful death
claim,” just as this Court in case law has frequently referred to a deliberate intent claim involving
an employee death as a breed of wrongful death. See further discussion herein, Further,
Moschgat’s Petition for Appeal described the litigation which she filed (which encompassed
claims under both deliberate intent and wrongful death law) as the “wrongful death” litigation.
‘Moschgat or Speedway had the opportunity to plead a lack of standing and they simply failed to
do so. ' _

5See paragraph 13 of January 8, 2001, order,
o . _ "



deliberate intent claim, then certainly the litigation of that claim would have f)roceeded, but it did
not. Although the teﬁn “wrongful death” was used, it is clear that both of the two types of
claims were encompassed in the court’s ruling. It is also inferesting to observe hﬁw frequently
this Court has d_iscussed the two causes of action interchangeably. In the Zelenka case, 208
W.Va. 243, 539 S.E.2d 750 (2000), the Court characterized the nature of the civil litigation filed
under the deliberate iritent statute as Vfollows: o

Estate of city employee who was killed in work-related accident filed wrongful death actmn
against city, alleging that city acted with "dehberate intention." Emphasis added.

And even more recently, in the case of Luikart v. Valley Brook Concrete &_Suppiy, Inc,216 .
W.Va, 748, 613 S.E.2d 39’6 (2005), this Court characterized the action brought there as “a
wrongful death action againét (the employer) the Circuit Court of Putnam County, wherein
~ (plaintiff) ciaiméd a deliberate intent violation under the West Virginia Workefs' .Compensation
Act. See W. Va.Code § 23-4-2(0)(2):(_1_ 91 3) (R_epl_.VQl: _19_94_)... ThlS \}_f_ron.gful death action waé_
: evehtuélly consolidatéd with a subsequently-filed deélaratory judgment action.” Emphasis added.
It is obvious that, when the death of an employee has resulted from deliberate intent-;type_
conduct on the part of the employer, this Céurt has viewed the deliberate intent cause of action as
“a type of wrongful death case and has_. used the term “wrongful death” to describe i,
Furthermore, Syllabﬁs point 2 of Dent v. Pickens, 59 W.Va. 274, 53 S.E. 154 (1906), held |
- that in West Virginia, the law of the case doctrine (unlike in the federal system, where "the law
of the case doctrine does not apply [to] én'issue ... hot raised before the prior panel and thus ...
not decided by it." See Yesudian ex rel. United States v. Howard Univ., 270 F.3d 969, 972

(D.C.Cir.2001)) extends "[n]ot only [to] all matters that were actually litigated, but also all others
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~ that the parties were bound, by the state of the.plea.dings to essert by way of defense to, or in

support of, the demand or demands setupina cause are res judicata by the decision rendered

therein." Clearly, in the proceedings wh1ch resulted in the January 8, 2001, order by the Circuit

| Court, Speedway and Moschgat had the opportumty to raise aIl the issues upon which it now i

relies, but in fact Speedway failed to raise any such issue until fifteen months later. Moschgat
(who is not even a party to the instant appeal) also completely failed to raise any such issue, until
Speedway seized on it; and only at that time did Moschgat attempt to grab onto Speedway’s
coattails w1th a Motion to Intervene, which was never 'granted. In fact, Speedway’s first time to
raise the issue some fifteen months after entry of the January 2001 order was after the lower
court’s extensive heeﬁng and detailed rulings on the issue of who could properly conduct the
litigation for the plaintiff, after the Supreme Court had declined to accept the .appeal of the
administratrix issue, after discovery in the underlying litigetion was eondueted and motions

- made; after approximately $40,000 had been expended on the case by the Petltloner and after

the case was ready for trial,"® The Defendant Speedway seized upon this so-called “new” issue,”

claiming for the first time that a sibling acting as administrator of the estate of the decedent did

not have st.anding under West Virginia Code 23-4-2(b),'® the deliberate intent statute, to pursue a

claim on behalf of the decedent. That is the issue which is at the heart of this appeal.

"“Trial was set for December 2, 2002.

""Defendant Speedway filed a Motion for Judgment on the Pleadings. Later they filed a -
Motion to Dismiss on the same grounds.

" "The portion of the statute at i issue in the present case was previously de31gnated as West
Vlrgxma Code § 23-4-2(c) and was amended and redesignated as West Virginia Code §
23-4-2(d). Other than minor stylistic alterations, the language was not changed.
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This Court in the recent cose of State ex rel. T ermNet Merchant Services, Inc. v. Jordan.
217 W:..Va._ 696, 619 S.E.2d 209 (2005) had the opportunity to discuss the doctrine of the law of
the case and its binding effect on subsequent proceedings.
The TermNet case involved a petition for writ of prohibition and mandamus filed by a
jﬁdgmeni debtor seeking to secure relief from éxisting. judgments for contempt senctions for )
failing to respond to interrogatories in aid of executiorl and o prevent issuance of further
Judgments or 1mposrtzon of additional sa.nctrons The judgment had been secured by a default
Judgrnent entered by the Circuit Court of Tucker County on November 9, 2001. The debtor
against Whom judgment was rendered then filed a petition for appeal of that judgment, and the ‘
Supreme Court refused to hear the appeal, just as occurred in the instant case.
While the Court in TermNer agreed that the proceedings in aid of execution were not
conducted properly, it upheld the validity of the onderlying Jjudgment and took this opportunity to
"'oiscuss_the doctri-rie of the iaw.of the case. .Citing.--Srate ex rel. Frazier & Oxley v. Cummings, -
214 W.Va. 802, 591 S.E.2d 728 (2003), the Court held thet “The law of the case doctrine
provi_des that a prior decision in a case is binding upon subsequent stages of litigatioh between
the parties in order to promote finality.” Most importantly, this Court made clear that this
Court’s refusal to accept a petltlon for appeal rendered the ]udgment to which appeal was
sought a final one and that the findmgs of fact and concluswns of law therem governed the -
remainder of such proceedings or any subsequent proceedings related thereto. -
Not only does this doctrlne promote finality of Judgments but i in the instant case, it would

also prohibit a grave injustice from being perpetrated upon the Petitioner. When the Petitioner

fully and dutifully litigated the standing issue before_the Circuit Court, Speedway participated in
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the proceedings' yet completely fai_led.to_take a position on. the issue or to raise or address if in

any way. Instead, they waited more than ﬁft‘eel.i months later to raise the issue, long after the

Supreme Court had refused to accept the appeal that was brought of the lower court’s order.

They waited until the Petitionér siblings had iitigatéd this case extensively,_ conducting extensive

discovery, retaining experts, and ekpending approximatelj $40,000 to $50,000 in expenses on

the case (aﬁd until there was actually an imminent trial date) before raising this issue for the first
| tfme. :

The Court in the F.razierrcase explained that the only exceptions to the law of the case
doctrine is whgn there has been a dra_rhatic change in controlling legal authority since the earlier
proceeding, or in Very narrow circumstances where significant new evidence, not earlielf
obtainable in the exercise of dﬁe djligence, has come to light. Neither of those circumstances are
present in the instant case,

| Thus, -iri—--g—ranting—--thc"Befendant’S"Moﬁon 1o Distiiiss more than four yeas later, the lowef
| court exceeded its authority by failing to adhere to the law of the case és its previous court order
had establislied. Thé Petitioner therefore contends that the doctrine of the law ﬁf the case and
the holding of this court in TermNet are dispositive of the instant appeal,® and require that this
Court reverse the lower court’s legal deteﬁninafion that the Petitioner lacks standing and that

| Siblings cannot seek damages»undef deliberate intent and remand the case with directions to

“Speedway at all points in these proceedings bave had a minimum of two lawyers
present, : -

®Where a case is decided based on the law of the case doctrine, the law as enunciated in
that fashion has no binding effect on other unrelated cases. It is simply the Iaw of that case.
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permit the siblings to present their claims.?!

B. Statute and Case Law

The deliberate intent statute, West Virginia Code 23-4-2(b) (now 23 -4-2{c)) provides ag
follows:

If injury or death result to any employee from the deliberate intention of his or her
employer to produce the injury or death, the employee, the widow, widower, child or dependent
of the employee has the privilege to take under this chapter and has a cause of action against the
employer, as if this chapter had not been enacied, for any excess of damages over the amount
received or receivable in a claim for benefits under this chapter, whether filed or not, Emphasis
added.

At the outset, it must be noted that the lower court in p-aragraph 4 of its Cbnclusions of
Law, found that “a deliberate intention action may be brought by ‘the employee, the widow,
widower, child or dependent of the employee.” In fact, the statute does not speak to who may
br'ing'the claim, but_who only as to who may take. ThuS, the entire ruling regarding standing
was premised upon a misstatement of the statute, Further, as will be set forth more fully heréin, |
this Court early on clarificd that the administrator of an estate is the proper person to bring a

deliberate intent cause of action. See Coliins v. Dravo Contracting Co., 114 W.Va. 229, 171

S.E. 757 (1933).2

?'1f this Court agrees that the law of the case has been established and governs the
remainder of these proceedings, it need go no further. Upon that basis, it should then reverse the
April 8, 2005, order and remand for trial in conformance with the law of the case, with specific
direction that the Petitioners have a right to present their claim for damages for the death of their
sister to a jury. The law of this ease would not be binding on subsequent proceedings in
unrelated cases. ’ ' .

As stated, the lower court itself had ruled earlier that Moschgat was not a proper person
to serve as administratrix, had removed her, and had ruled that the Petitioner had the right to
pursue the underling litigation. Thus, in granting Speedway’s Motion to Dismiss more than four
years later, the lower court ignored its earlier order (made final by a Supreme Court refusal to
accept an appeal thereto) by holding that the Plaintiff could not maintain the action in her name
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Out the outset, it is important to note that the Supreme Court has previously had before it
deliberate in_tenf cases wherein the administratrix of a decedent’s estate has been the party
bringing the deliberate intent aétion and where such person has not been a ﬁddoﬁ, widower, child
or dependent of the decedent. This Courf has never indicated disapproval of any such claim; and
- such situation has never been an impediﬁlent to the ability to pursue the deliberate .intedl/lt claim.

In .fact, in Zelenka v. Weirton, 208 W, Va._ 243, 539 S.E.2d 750 (2000)', in addressing the lower _
court’s certified question relating to an issue of municipai immunity to deliberate intent claims,
Jusﬁce. Davié in her concming opinion_23 specifically pbinted out that lthe decedent did not have
any sfatutory dependents. Yet that fact obviously in nd way precluded the Court’s consideration
of the issues as related to the deliberate intent action, and ﬁothing in th¢ opinion suggested that
the cause of action lacked viability for this reason. In fact, in Zelenka, just as in th'erinstant case,
the administratrix wﬁo brought the deliberate intent claim was the sister bf the decedent.

Even more-directly on-point, the older case of Collins v. Dravo Cont}*acting Co., 114
.W..Va. 229, 171 S.E. 757 (1933),2‘_‘ held (in the contekt of a statute with the exact same langnage
as the instant_ cése relating to “the widow, widower, child or dependent of the employee™) that an
administratrix was a propef person to pui’sué the deliberaté intent claim. The issue of who

could receive the proceeds of such a claim may have been the subject of dicta, but there is no

as administratrix because she was a sibling of the decedent.

“The Zelenka case was decided in the context of the issue of the adequacy of a workers
~ compensation award juxtaposed against a deliberate intent claim.

- *In Collins, the plaintiff administratrix pled both a common law and a statutory
- deliberate intent claim.  The focus of the case was whether under the old rules of pleading two
alternative causes of action could be pled in one count. However, one of the primary issues issue
focused on whether the administratrix of an estate could bring a deliberate intent claim.
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question that one of the West headnotes of that case provides: “Administratrix could maintain
| action to recover for servant’s death in consequence of master’s deliberate intent to produce
death.” The Collins case is still good iaw.” The.Petitioner thus contends that tﬁis case is
dispositive of the issue befére the Court as to the standing of the administratrix t.o pursue this
claim.
| Another case which must be considered is Parsons v. Shoney's, 580 F. Supp. 129 (1983), |
from the U'. S. District Couﬁ,_ Southern District of W. Va.. This case, which interpreted West
Virginia law relating to tﬁe deliberate intent ététute, was authored by the ﬂonorable Charles
Haden. In that case, the piaintiff bfought action against her former--employer, Shoney’s, Inc, -
~ seeking to recover dama_ges for personal injuries she Sustained as a result of Sho_ney’é allegedly
lwillful; wanton, and reckless disregard for her safety.' Her busband joined in this action seeking
to recover damages for the loss of consortium he suffered as a result of his wife’s injuries. In
: t—heir ﬁmtion-to-dismiss; Shoney’s pointed cut th‘ét the wotd "spouse” was conspicuously abseﬁt
from the list of persons who had a deliberate intent cause of action agaiﬁét the employer. Thus,
Shoney's a;rgued that because the word "spouse" did not appear in this section, the spouse éf an
injured Worker was not authorized by the statute to bring an action for loss of consortium under
Section 23-4-2. |
Judge Haden’s opinion held:
Whil'e Shonéys’ observation concerning the statutory language is, obviously, correct, the Court

believes the inference drawn therefrom misses the mark. For purposes of this discussion, the crux
of the above quoted section is the phrase "shall also have cause of action against the employer, as

®Although the Collins case has some indirect ne gative history, it is unrelated to the point
for which it is cited herein, it has never been overruled, and it was cited with approval as recently
as 1983 in Parsons v. Shoney's, 580 F. Supp. 129. o
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if this chapter had not been enacted.....“ This 1"1')1‘0\‘7ision preserves for employees a comfnon law

action against employers" where injury results from an employer's deliberate intent to produce

such injury. ' _ |

| The Respondent will argue that the case of Bell v. Vecellio & Grogan, Inc., 197 W. Va,
138,475 8. E.2d 138 (1996) established the principle that the deliberaté‘zini:ent cause of action
supersedes all other causes of action, common law or statutory, and the Petitione; does not
disagree with that conteﬁtio_n. However, in establishing fhat prineiple, nothing in the Bell case
obliterated all jurisprudential reasonir;’g developed in West Virginia case law to that point on all
aspects of the deliberate intent concept. Nor does the Bell case limit consideration of the |
jurisprudential development of case law relating to deliberate infent actions by this Court since
that time. And nothing in Bell limits this Court in its ongoing obligation to interpre_t applicable
statutes. Because the answer to the question before this Court requires ana_lysis and is not
susceptible to a simplistic answer, _ it is important to further analyze Judge Haden’s reasoning.and

- all the other case l-aw-d'evel'dped'in'this ared,” fudgé"Haden'in' Parsons explained that the 'plainti_ff | |
(husband’s) claim was derivative of hi_s wife’s action under W. Va. Code 23-4-2, and that his
action did not arise _from the statute itself, but as a natural consequence‘ of his wife’s injuries.
Thus, (the husband’s) claim did not depend upon spéciﬁc statutory authority.

lSimila:'rly, the Petitioner_ contendé that, as administratrix of Linda Kannaird’s estate, she is |

acting in ﬁ derivative capacity for the decéased “employee,” who the statute pemhits to filea
claim. When the employee who is permitted to file a claim is deceased, thén her estate can be the
proper entity to pursue the claim. Which persons ultimately may or may not actually “take” or
receive proceeds from such claim may be an issue for another day. But it is clear from existing

-case law in Collins that under the same statutory language cited by the Respondent in support of
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its motion to dismiss, this Court has held that an administratrix of a deceased employee’s estate
has the right to pursue the deliberate intent claim on beﬁélf of the estate. For that reason, it was
.completely improper for Ms. Moschgat to file the underlying litigation, engage in extensive coﬁrt
| proceedings .on the issue of who was the proper person to pursue the litigation, and then after
losing that court battle, ﬁle an appeal, have that appeal declined, and then go out and negotiate
her own secret settlement with Speedway without the knowledge or acquiescence of the person
 who the court had placed in charge of the litigatioil. By so doing5 Speedwayrand Ms. Moschgat
.essentlally thumbed their noses at the lower court’s order, Petltloner contends thatitis a pattern
of Speedway to ignore workplace safety and then at seeking to avoid any sense of corporate
-respons1b1hty for its actlons.

Petitioner further contends that the very Wordmg chosen by the Leglslature in the
-dellberate intent statute, W. Va. Code 23-4-2(db), spemﬁcally its use of the word “take” i in the -
param-eters of the'"prOVISlOﬁ at issue, bodeés against S’peédwéyis'ddhteﬂﬁdns. The word “take”
carries with it a medning that is unique in the law relating to estate administration, e.g. the
longstanding implication of one who “takes” clearly signifying ﬂiat such takingisna
representative capacity. When one “takes,” fﬁere is the clear suggestioﬁ that the taker is taking
- on behalf of those entitled to réce_ive. | |

This Court also had a much more recent opportunity to examine the relationship of the

Bell prihciples to the common law in the case of Er.ie Ins. Property and Cas. Co. v. Sfage_ Show
Piza, JTS, Inc., 210 W.Va. 63, 553 S.E.2d 257 (2001). The Erie decision is very important in
| connection with the argu‘nients made by the Petitioner in this appeal. In the Erie case, this Court

('ci_ting W.Va. Code 23-4-2(b)) held that in a deliberate intent action, if an employee is able to
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establish that the employer acted with eonscious, subjective deliberation and intentionally
exposed erhployee to specific unsafe workingr condition, then the employ'er loses its workers'
compensation 1mmun1ty and may be subjected to suit for damages as if workers' compensaﬁon
law had not been enacted. Erie (an insurer seeking to avoid liability for the employer’e
conduct) argued that under Bell, this Court conclusively ruled that a deliberate intent cause of
actionisa puiely direct statutory cause ol’ action expressed within the workers' compensétion
system, and that ény liability imposed against an employer policyholder as a result of a deliberate
1ntent10n lawsuit is liability arising entirely under a workers' compensatlon law. The appellant
employee however, argued that an employer sub]ected to a deliberate 1ntent action under Bell
does not become subject to a statutory sanction, but instead becomes liable for common law or

‘_ other damages over and beyond any workers' compensation beneﬁts received by an employee,
"a_s if [the Workers' Compensation Act] had not been .enactedt.] " In other words, while the
deliberate inten*t'roi‘l‘“ Stﬁtﬁté‘"‘s‘pééiﬁé’éthé evidence fleeessery to extinguish an *e.m'ployer's immﬁnity
under the Workers' Compensation Act, the statute only expoee's an employer to an obligation for
daniages for any injuries proximately caused by the employer's conduct as lf workers'
compensation law had not been enacted Since a dehberate mtent cause of action results in
damages which are not "workers' compensatmn benefits," the appellant in Erie argued that the
Erie policy should be construed to find coverage for his deliberate intent cause of action. This
Courl agreed with that argument, and found that the statute’s imposition of liaibility "as if [the

Workers' Compensation Act] had not been enacted[.]"" required imposition of the damages



which would have been iinpo_sed_absent the enactment of the si:ai:ute..‘é6 The Court reiterated
that concept in Marc’u& V. Holley, 217 W. Va. 508,618 S. E. 2% 51 7 (2005). The Petitioner in
the instant case now contends that case is also dispositive on the issue presented in .Assignm‘ent
of Error #1. If the Petitioner is successful at trial iﬁ presenting evidence sufﬁciént to meet the
criteria for proof of a. deliberate intent claim, then the damages available will be those as if the !
Workers Compensation Act had ndf been enacted. Even the Respondent Sps;edwaf
acknowledges that, prior to the en;g_},ctmcnt of this statute, the siblings could have soqght and
received damages for the death of their sisfer. In that instance, tﬁc administratrix of the estate
would be able t§ conduct the litigatiox; and each of those persons who she represents, the
_beneﬁciaries.of the estate, would hav¢ the opportunity to present evidence to a jury, which would
in turn determine, if any, to which each is entitled. | |

A_clésing reading of the Bel] case holding makes it very clear the holding therein, that the

- statutory “deliberate intent cause of action superseded all other causes of action, common law or

statutory, dealt with the evidentiary requirements for making such a claim. Tt did not discuss who

could bring the claim nor who had standing to seek damages. It did not modify whether damages

~ The case of Handley v. Union Carbide Corp., 804 F.2d 265 C.A.4 (W.Va.) (1986)
provided background which is useful in the instant discussion: “In 1978, the West Virginia
Supreme Court of Appeals issued a far-reaching decision in Mandolidis v. Elkins Industries, 161
W.Va, 695, 246 S.E.2d 907 (1978). It ruled that deliberate infention "must be held to mean that
an employer loses immunity from cormmon law actions where such employer's conduct
constitutes an intentional tort or willful, wanton, and reckless misconduct."” This holding
stimulated much public debate and, in 1983, the West Virginia Legislature amended the
compensation statute with the express intent of modifying the standard adopted in Mandolidis.
The statute now states that "in enacting the immunity provisions of this chapter, the legislature
intended to create a legislative standard for loss of that immunity of more narrow application and
containing more specific mandatory elements than the common law tort system concept and
standard of willful, wanton and reckless misconduct." Emphasis added. Thus, it has been
recognized that the primary statutory change was in setting forth the elements of the claim.
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were a\}ailable pursuant to statute or common law. It did not even obliterate ail the reasoning of |
the Mandolidis case; it simply clarified that the concept of what constitutes 5 deliberate intent
claim had been altered by the legislature and that the criteria for a dehberate intent claim was
now strictly defined by statute. Mandolidis provided that an employer would lose workers'
compensation protection and be "subject to a common. law tort action for damages or for
- wrongful death where such employer commits an intentional. tort or engages in wilful, wanton,
and reckless misconduct...." Those concepts have in fae_t now been reiterated by this Court in
Erie, wherein this Court held that, once the evidentiary requirements for a deliberate intent have
- been fulfilled, the damages that are availeble are those as if workers' coinpénsation law had
hot been enacted. That clearly lncludes the right for siblings to seek damages for the death of a
decedent. |

In eummary, Collins makes crystal clear that the deliberate intent suit can be brought in
- the-name of the administratrix of a decedent’s éstate.” Anid Erie makes clear, that once the
evidentiary requirements _set forth in the statute extinguishes an employer’s immunity under the
Workers Compensation statutes, fhen the statute exposes the employer to an obligation for
damages ay if workers' compensation law had not been enacted. At common Iaw, the
beneficiaries of the decedent s estate would not be limited to those categorles of persons
eﬁumerated in th_e_deliberate intent statute. Further, 1_mder the Wrongihl death statute, the_
siblings clearly would have a cause of action.

C. Policy

Strictly from the perspective of justice, which after all must always be an overriding

consideration in the decision of any case by this Courf, it would be an incredible injustice for the
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law to provide no nieans to compensate the loss of those who loved and were actually in
reiationship with Linda Kannaird. Speedway and their battalion of lawyers and corporate
executives kxiow fuil well thgt Ms. Moschgat, the daughter who rejected her mother for twenty
years, would be very unlikely to be ablé. to prove any damages as a result of Linda’s .death.z."' The
evidence was clear that( she had no reIationéhip with Linda, wanted no ,reiétionship with Linda,
and that her h(.'nstility23 toward Linda was so great that she would not. even permit her child to
héve a relationship with his grandmother. The record, however, was .replete witii gvidence'as to
the close and loving relationship between Linda and.her siblihgs. They grew up in a close-knit _
family of working people in Sissonville, West Virginia, and all but one still lives ithere. It is
difﬁc.ult to fathom that West _Virginia law would allow a wealthy out-of-state corporate entity to
come _into West Virginia, ai:t with complete disregard and disdain for the human life of an
employee, cause her death, and then be permitted to act with compiete disregard for their |
eorporate -respoﬁsibility.” For this Court to determiric that there is no cause of action against

them by those Who_sufferéd actual damages for such conduct is unthihkable.

7Speedway attempts to create a straw man in persisting to make allegations of violation
of fiduciary duty to Ms. Moschgat by the Petitioner. First of all, Speedway does not represent
Ms. Moschgat although they display a community of interest that makes their “settlement”
suspect; second, Speedway knows full well that Ms, Moschgat has chosen to have independent
counsel in this matter, '

**The evidence demonstrated that Linda very much wanted a relationship with her
daughter and grandson and made efforts to reach out to her. But as a child, Eugenia was
alienated from her mother by a father with superior financial means to hire lawyers to fight any
contact between mother and child.

*Had Speedway demonstrated some minimal level of corporate responsibility for Linda
Kannaird’s death, they probably could have settled this claim by now for less than they have
spent in frying to defeat it.
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-2 -.Certaih Remedy Argument

Petitioner contends in Assi gnment of Error .6 that the lower court’s ruling, which
precluded the administratrix of the decedent’s estate froxﬁ asserting a deliberaté intent claim
and/or a sibling from seeking damages for the death of their sister as a result of employer conduct -
Wlﬁch constituted deliberate intent, denied the Petitioner the constitutional right to 2 certain
remedy. | | |

Articlc IIL, Section 17.0f the W. Va. Constitution provides:

Courts Open to AII-Jusﬁcé Administered Speedily :

The courts of this State shall be open, and every person, for an injury done to him, in his person,
property or reputation, shall have remedy by due course of law; and justice shall be administered
without sale, denial or delay. -

The Certain Remedy Clause is a constitutional guarantee that all citizens have a right to
seek redress for injuries in the courts of this state. See Syl. pt. 8, Bennett v. Warner, 179 W.Va. '
742,372 S.E2d 920 (1988) ("It is beyond argument _that the .c_'o'u_l'rts of this state are open to all
andthat iﬁarties ig litigétion should have access to their legal proceedings, W. Va. Const., art 11,
§ 17, and such access to couri proceedings is also requiréci as a part of dué process, W. Va.
Cénst., art. III, § 10.").

| The Petitioner contend§ that, if the lower court’s_ interpretation that there is no standing
for fhe administratrix of a deqedent’s estate to file a deliberate intenj: claim, rand there is no right
“on the part of the decedent’s siblings to seek damages for their loss is upheld, then the | f
Petitioner’s constitutional right to a Certain Remedy has been vitiated.

In syllabus point six of Gibson v. West Virginia Department of Highways, 185 W.Va, -

214, 406 S.E.2d 440 (1991), this Court observed as follows:
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~ There is a- presumption of constitutionality with re gard to legislation. However, when a

L

legislative enactment either substantially impairs vested rights or severely Limits existing
procedural remedies permitting court adjudication of cases, then the certain remedy provision o
Article IIT, Section 17 of the West Virginia Constitution is implicated. '

Justice Davis’ concurring opinion in the recent case of Hinchman v. Gillette, 217 W.Va,
378, 618 S.E.2d 387 (2005)* provides an excellent general discussion of the Certain Remedy
clause:

This Court has made clear that "[a] severe limitation on a procedural remedy permitting court
adjudication of cases implicates the certain remedy provision of Article 11T, Section 17 of the
West Virginia Constitution." State ex rel. West Virginia State Police v. Taylor, 201 W.Va. 554,
565, 499 8.E.2d 283, 294 (1997). See also Syl. pt. 6, in part, Gibson v. West Virginia Dep't of
Highways, 185 W.Va. 214, 406 S.E.2d 440 (1991) ("[W]hen a legislative enactment either
substantially impairs vested rights or severely limits existing procedural remedies permitting
court adjudication of cases, then the certain remedy provision of Article III, Section 17 of the
- West Virginia Constitution is implicated."). =

This concurring opinion also reiterated the analytical framework previously established by this
Courtona Certain Remedy issue:

We have developed a two-part test for detetmining whether the Certain Remedy Clause is
violated: When legislation either substantially impairs vested rights or severely limits existing
procedural remedies permitting court adjudication, thereby implicating the certain remedy
‘provision of article 111, scotion 17 of the Constitution of West Virginia, the legislation will be
upheld under that provision if, first, a reasonably effective alternative remedy is provided by
the legislation or, second, if no such alternative remedy is provided, the purpose of the
alteration or repeal of the existing cause of action or remedy is to eliminate or curtail a
clear social or economic problem, and the alteration or repeal of the existing cause of action
or remedy is a reasonable method of achieving such purpose. Syl. pt. 5, Lewis v. Canaan
Valley Resorts, Inc., 185 W.Va. 684, 408 S.E.2d 634 (1991). This Court has cautioned that "[iln
our ‘certain remedy’ [analysis] ... we consider the total impact of the legislation. Where its impact
is limited rather than absolute, there is less interference with the ‘certain remedy' principle, and
the legislation will be upheld.” O'Dell v. Town of Gauley Bridge, 188 W.Va. 596, 606, 425
S.E.2d 551, 561 (1992). Emphasis added. 4 :

**The context of the discussion in Hinchman was the validity of the certificate of merit
requirement in medical malpractice lawsuits, but the Certain Remedy principles are equally
applicable herein. - '
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In applying_these' principles to the.. instant cése, it is useful to examine the.developmeﬁt of
the law relating to wrongful death actions. Justice Starcher, ivriting on behalf of thé Court in
McDavid v. U S. 213 W. Va. 592, 584 S.E. 2" 226 (2003), provided an instructive history of
wrongful death law. One of Vthe points elucidated by the opinion is that wrongful death statutes
were enacted és aresponse to-the perceived failure of the common law to Iﬁroffide a refnedy for
- wrongful death. This Court hﬁé held that these statutes ﬁust be construed to each have meaning
in the context of a strong overiay of West Virginia lav;r requiring that_“ st‘atutes be construed
'liberally to compensaté those who afe injured. If the deliberate intent statute is interpreted in a
manner that removes from tile sibling beneficiaries their right to sue as set forth in the wrongful
death statute, without providing another avenue to obtain redress for such wrongful death, it is |
the position of the Petitioner that that constitutes a violation of the West Virginia Constitufion,

the Certain Remedy Clause.
. - Thie MeDavid case pointed out that:
The_ great majority of bur cases discussing the wrongful death act have recited, or been decided |

upoit, the statement that “no right of action for death by a wrongful acf'ex_isted at common
law[.]! citing Baldwin v. Butcher, 155 W. Va. 431, 433, 184 S.E.2d 428, 429 (1971). See also,

*The MeDavid case pointed out that ...the genesis of this oft-recited statement is
generally agreed to be contained in dicta in the 1808 case of Baker v. Bolton, 1 Campb. 493, 170
Eng.Reprint. 1033 (1808), where the court indicated that “in a civil court, the death of a human
being could not be complained of as an injury.., The English judge’s off-hand remarks became
the basis for the so-called American common law rule that there could be no recovery for
wrongful death in the absence of statute. This became a magical intoned incantation recited by
- rote, without any critical examination, by hundreds of decisions in the various courts throughout
the length and breadth of the United States.”” McDavid pointed out, however, that “we do not
now believe that this oft-repeated statement of the English common law is necessarily
immutable. In Syllabus Point 1 of Powell v, Sims, 5 W.Va. 1 (1871), we stated that “[t]he
common law of England is in force in this State only so far as it is in harmony with its
institutions, and its principles applicable to the state of the country and the condition of society.”
As Justice Holmes succinctly reflected, “[t]he common law is not a brooding omnipresence in
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Farley v. Sartin, 195 W.Va. 671, 466 S.E.2d 522 (1 995); Adams v. Sparacio, 156 W.Va. 678,
196 S.E.2d 647 (1973); City of Wheeling ex rel. Carter v. American Cas, Co., 131 W.Va. 584, 48
S.E.2d 404 (1948); Swope v. Keystone Coal & Coke Co., 78 W.Va. 517 89 S.E. 284 (1916). |
We have since made clear that our courts retain the power to chaﬁge the céi'nmon law, holding in
Syllabus foint 2 of Morningstar V. Bla&k and Decker Mfg. Co., 162 W.Va. 857, 253 S.E.2d 666
(1979) that “Article VHI,' Section 13 of the West Virginia Constitution and W.Va. Code, 2-1-1,
'Were not intended tb operate as a bar to this Court’s evolutidn bf common law principles,
 including its historic power to alter or amend the common law.”

McDavid explained that wrongful death statutes modeled after Lord Campbell’s Act were
first énacted in the United States ln 1847, and that the W. Va. Wrongful Death Act was first
enacted in 1863 shortly afier we separated from Virginia. Althbugh a deliberéte intent statute has
also been on the books since early in the century in West Virginia, it is clear then that the right to |
seek damages under the é wrongful death statute® in West Virginia pre-dated the enactment of a
deliberate intent statute. This is a crucial fact. |

Returﬁiﬁg to the Certain Remedy analysis, numerous cases have made clear that work‘érs
compensation statutes were desigﬁed. fo give efnpl'oy_ers p-roltection from Béing held Hable inthe
civil justicg system fér’negligence causing emplqyee injury, while expediting the receipt of
beneﬁtsr by workers who were hurt on the job..r See Mandolidis. Thus, it can be. agreed that the

workers compensaﬁon statutes generally, and the deliberate intent statute specifically, was

the sky but the articulate voice of some sovereign or quasi-sovereign that can be identified.”
Southern Pacific Co. v. Jensen, 244 U.S. 205, 222, 37 S.Ct. 524, 61 1.Ed. 1086 (1917} (Holmes,
J., dissenting). ‘ -

*2Although there have been some permeations of the wrongful death statute over the years
with regard to who was entitled to seek damages for the wrongful death of a decedent, under all
versions, the Petitioners here would have had such right,
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enacted.for the purpose of eliclinating or curtailing a clear social or economic problem. It is
equally clear, however, that if the lower court was correct in its rulings in the instant case, then
when the deliberate intent statute was enacted no reasonably effective altematt ve remedy was
provided to the siblings’ then—existing right (under wrongful death law) to recover damages for
their sister’s death, Because the deliberate intent statute in the instant case, as Interpreted by the

" lower court, prowded no reasonable alternatlve to the right to seek a remedy in court on the loss
of the decedent, which the Petitioner brothers and 51sters had enjoyed under the Wrongﬁll death -
statute, then the Court must examine whether the means chosen to eliminate or curtail the social
or economic problem was a reasonable method of achieving that purpose.

The Petitioner contends that, if the lower court was correct in its determination that the
dehberate intent statute removed all rights of the snbllngs of a decedent to seek damages for her
death, then that measure was not a reasonable method of achieving such purpose. In fact, it was
an unnecessary and unreasonable meatis of achieving the purported goal of the workers
compensation statute Under wrongful death law, evidence ofa beneﬁc1ary s relationship with
the decedent may be admitted into evidence for purposes of determining damages pursuant to
W.Va.Code, 55-7-6(c)(1) [1989] which larovides for the recovery of damages for "[s]crrcw', |
mental anguish, and solace which may include somety, companionship, comfort, guidance,
kindly offices and adv1ce of the decedent ” The removal of this rlght from siblings, especially in
circumstances such as here present, where the evidence already has demonstrated that the
brothers and sisters are the only pt:rsons_ who actually have suffered damages as a result of the
decedent’s death, the complete obliteration of their right to seek datnage-s_ is not a reasonable

method of achieving the purpose for which the workers compensation were intended.
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Speedway relies on the contention that no rights had vested in the Petitioner because their
cause of action had not yet accrued. However, as Justices Starcher and McGraw pomted out in
thelr dlssentmg opinion in Zelenka V. Clty of Weirton, 208 W.Va. 243, 539 S.E.2d 750 (2000),

the constitutionality of taking away people’s right to sue tortfeasors is contmgent upon there
belng other avenues for those injured people to obtain redress of the1r injuries. Randall and
O’Dell, supra.” The Petitioner urges upon this Court that the deliberate intent statute, as
interpreted by the-lovs-rer court, removed from the Petitioners the right to bring action and seek
damages for their injuries, a right which they would have enjoyed if the deliberate intent statute
had not been enacted The wrongful death statute, W.Va. Code 55-7-6 (and its predecessor
statutes) made clear that the siblings of a decedent were beneficiaries under a wrongful death
claim and could bring a civil action for damages. If Speedway’s contentions are accepted, then
| the deliberate intent statute, W.Va. Code 23-4-2(c), took away that right from the sibﬁng
-beneﬁeia—ries of L—inds Kannaird-and such removal cantiot withstand consfitutional scrutiny.
Speedway’s interbretation of the deliberate intent statute would result in that sta‘cute obliterating a
ri'ght possessed by the bedeﬁcisries of the estate as set forth in the wrongful death statute.

| . 3. Factual Dispute Argurdenf

The law is clear th.atr wheﬁ a .Circuit Court considers a motion to dismiss under Rule
1 2(b)(6) of the West Virginia Rules of Civil Procedure, such motion must be examined in the
light most favorablc_ to the plaintiff, and it fnay be granted only if the court determines in that
context that the plaiﬁtiff can. prove no set of facts which would support the plaintiff’s claim and
entitle her to relief. Owen v. Board ofEduc. 190 W. Va. 677, 441 S.E.2d 398 (1994); Holbrook

v. Holbrook, 196 W. Va. 720, 474 S. E. 2d 900 (1996). Syl. Pt 3 of Chapman v. Kane Transfer
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Co., Inc.160 W.Va. 530,236 S.E.2d 207 W.Va. (1977) provided:

The trial court, in appraising the sufficiency of a c.omplaint on a Rule 12(b)(6)

motion, should not dismiss the complaint unless it appears beyond doubt that the .

plaintiff can prove no set of facts in support of his claim which would entitie him

- torelief. Citing Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80

(1957). : _

In tﬁe instant case, there are sets of facx;s which could have been proven by the Plaintiff )
below which could support her claim, there wére factual'disputes, and all inferences should have
been drawn in favor of fhe non-moving party, the Petitioner.

A. Dependency. |

Fof instance,: the lower court found as a matter of fact that Linda Kanrlaird had no person
wholly dependent on her for financial support. Plaintiff below, however, presented evidence that
one of the siblings, Denise “Sissy” Harrison, was fo some degree ﬁnancially dependent uponr the i
decedent. The evidence adduced during the discovery procéss.reﬂects that one of the siblings, |

‘Denise “Sissy” Harrison; did claim at least partial financial dependéncy on her éister, the
decedent. Sissy is alone in the world, is o_f vefy li.mited intellect, and is funﬁ:tionally illiterate,
She was the.“baby” of the family and throughout her life, relied on her .s.iste'r Linda for assistance, -
support, and guidance. Sissy, who was more like a daughter to Linda, relied upon Linda for -'
.ﬁnancial assistance and for pei‘mitting her to assist Linda in performing housecleaning jobs
' Their relationship was more like mother and daughtcr than siblings. The lowei' court ignored this
~evidence and found that “tMrs. Kannaird) had nb person wholly dependent on her for financial
support.” The Petitioner had a right to present evidence and permit a jury to decide the degree of

dependency. W. Va. Code 23-4-2(;:) provides that a dependent may include an “invalid sister.” |

The word “invalid” used as an adjective is defined on Dictionary.com as “Incapacitated by illness
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or injury..” Petitioner contended below that, while- Ms. Harrison can ambulate and is ﬁot injured,
she has a vety difﬁcult time supporting herself and functioﬁing without assistanqe, such as that
which wés provided by her sis.ter Linda, due to other incapacity; and if is now contended that, at
minimum, Ms. Harrison had the right to present evidence and argue to a jury whether she
compotted with the statutory deﬁnition of a dependent. Thus, even if the circuit court was ]
correct in its determination that the administratrix has no standing io pursué a deliberate intent
claim, and/mj that the siblings have no right to seck darhages as the .result of their_sister’é death, it
is clear that “dependents” do have such right, no matter what their relational status to the
decedent. -The order granting the mbfibn to Dismiss was in error because it deprived Ms.
Harrison of this right.
Second, the couﬁ'fomd as fact, inter alia, that at the time of her death, the decedent was
working in the course of her employmeﬁt with Speedway at its Rich Oil Store in Sissonville,
.'West" Virginia. “While there is 1o dispute thai the 'a'ééé&éhf was called out to work on her day off
to save Speedway’s merchandise, and that she was required to report to enter a flood zone even
- as the waters were rapidly rising, the Petitioner throughout the litigation has contended fhat, in
thé event it is ultimately determined that the Petitioner did not have standing to bring a delib.crate
 intent action, then a possible fallback position was that the decedent was not engaged in her |
employment at the time of her death, as she had departed her place of employment and was on

her way home. The Petitioner was certainly entitled to prove her claims in the alternative,® and

¥Speedway asserts that if the decedent was no longer at work, there would be no claim
against Speedway anyway. Petitioner contends, however, that the question of whether some
other claim could be filed against Speedway in those circumstances is an open legal question, and
premature for resolution in the instant context. The point is that, under the Petitioner’s alternative
theory, it was a disputed fact upon which a Motion to Dismiss should not have been premised.
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no fac':tqa} issue should thereforé have been resolyed against the non—niov_ing party. by the lower
' court as a matter of law in granting a Motion to Dismiiss:
Consequently, the lower court erred in dismissing the complaint bassd on faptual findings
where there were factual disputes. Sec Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99,2
L.Ed2d 80 (1957). | | |
4. Pliblié Interest Argument
The.BélI case included a very important holding which about the public policy that must
overlay all of workers éompensationurélated léw: |
In interpreting the Workers' Compensation Act, the interest of the public, aé well as the
employee and employer are to be considered. Citing Mains v. J.E. Harris Co., 119 W . Va. 730,
732-33, 197 S.E. 10, 11 (1938).
It must be noted that there is a héavy overiay of the public interest as well as the interest
of the individual human rights of working people iﬁ the fabric of the instant case. The reason
“that Speedway is so eager 'i:"o"()tist'_ the siblings of the decedent from this litigation is that they well
know from the evidentiary proceedings aIlready held over thé last five years that the brofhers and
sisters are the people Who actually suffered loss and consequent damagrf:s as the result of Linda’s
- death. The lower court foul_id that the daughter, Ms. Moschgat, had active hostility toward her
mother during life and_towérds the decedent’s siblings both in life and death. The court earlier
found facts which vitiated any claim attempted to be asserted by M. Moschgat for damages,*
since she refused all relationship with her mother for a period of seventeen to twenty years prior _

to her death. Consequently, after Ms. Moschgat litigated the issue of her service as

*While Ms. Moschgat may be entitled to continue to seek damages even if the Petitioner
prevails, facts which now constitute the law of the case will make it very difficult for her to
convince a jury that she suffered any loss. ‘ '
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adﬁlinistratrix of the eStaté, lost that battle by virtue of a de;ta:iled court order finding her an
inappropriate party to serve as such, appealed that rulihg and lost again, rather than abiding by
that ruling, she .thereupon‘enter.ed into a secret agreement whereby she, and no one else, was
‘compensated for damages for Linda’s death. Further,lher receipt of this confidential
“settlement” from Speedway was conditioned upon Speedway prevailing in the issues befo_re this
Court and the siblings receiving nothihg.

The public interest at stake in this case is the issﬁe of whethef a very wealthy out-of-state
6orpofation can come uinfo West Virginia and essentially engage in conduct which values the

human life of minimum wage employees as being of less worth than a trackful of cigarettes, beer

and merchandise. It is also whether those persons who actually suffer damages can be precluded

from receiving them by someone who stakes a claim without any evidence to demonstrate that

they suffered a:ny‘damages. The.délrﬂaerate intent cause of action has existed in West Virginia

) 'éi_ﬁé'é' early in the cenfury, and it has él'\_évéiyé"béeh' there t(')'pré\'f'éﬁlf such outrageous employer

c'_onduct as is present in this Ease. Tt is important that this Court continue to maintain the viability

ﬁot oﬁly of this cause of action, as set forth by the State Legislature and élucidated by fhis Court,

- but also of West Virgi_ﬁia’s longstanding body of law that_ workers compensation statutes and

-ofher remediai statutes must be interpreted liberally in favor of cbmpensating,for'loéseé suffered.
As this Court recently held in Syl. Pt. 9. of Marcus_v. Holley, 217 W.Va. 508, 618 S.E.2d

517 (2005): "The Wotkmen's Compensation Law is remedial in its nature, and must be given a

liberal construction to accomplish the purpose intended." .Citing Syl. Pt. 3, McVey v. Chesapeake .

& Potomac Tel. Co., 103 W.Va. 519, 138 S.E. 97 (1927).

The interpretation of the statute that Specdway will ask this Court to impose on West
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Virginia law would render people with significant loss no remedy whatsoever against a corporate
tortfeasor whose deliberate conduct causes the death of an employee. This is certainly not the
tenor or spirit of West Virginia law. Our case law has repeatedly made it clear in many contexts

that statutes will be construed liberally to compensate those who are injured. See, e.g., State ex

rel. McKenzie v.. Smith, 212 W.Va. 288, 569 S.E.2d 809 (2002); Frye v. Future Inns of America-

Huntz'ngtdn Inc., 211 W.Va, 350, 566 S.E.2d 237 (2002) (holding that the West Virginia Human

Right’s Act is a remedial statute and is to be llberally construed to accomphsh its objectives and
purposes), West Virginia Ins. Guar. Ass'nv. Potts; 209 W.Va. 682, 550 S.E.2d 660 (2001)
(holding that the state Guaranty Act shall be liberally construed to effect its purpose, which is the

“scrupulous protection of those having claims against insurers™); Bradshaw v. Soulshy, 210

W.Va. 682, 558 S.E.2d 681 (2001) (holding that the wrongful death act is to be given a liberal
construction to achieve its beneficent purposes); West Virginia Guaranty Assn v. Potts, 209
W Va. 682, 550 S.E. 2d 660) (holdlng that the workers compensation statutes are remedial in

- nature and must be given alibeéral construction fo accomphsh the purpose intended; Da:ryland

Ins. Co. v. Fox, 209 W.Va. 598, 550 S.E.2d 388 (2001) (holding that the underinsured motorist

statute is remedial and it should be liberally construed in order 1o effect its purpose).
| The family of Linda Kannaird sufféfed the loss of someone they loved dearly, and there
should be a remedy for them in the civil justice system. |
The Petitioncrs contend that the lower erred in its determinations as to standing and the
right to seek damages. However, if .it is determined that the IOWer court was correct, then the
Petitioners contends that the removal of all rights of siblings, which they enjoyed under the law
of wrongful death, to seek damages for any loss they may suffer from the death of their decedent,

violates the Certain Remedy clause of the W. Va, Constitution.
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7. The lower court erred in. determining that the deliberate intent statute

need not be fead in pari hmterid with West Virginia’s wrongful death statute. |

Closely related to the Certain Remedy violation is the Petitioner’s contention that Vthe
deliberafe intent statute must be read in pari rhateria with West Virginia’s wrongful death
statute, which rﬁakes clear that siblings of a decedent are beneficiaries under the wrongful death
statute and can bring a wrongful death laws.uit. |

As earlier stated, this Court hae on many occasions characterized the deliberate intent
éeuse of ectien where an employee death resulted as “a wrongful death case,” suggesting that it is
a breed of Wrongful death. See Zelenka v. Wez‘r?on-, Luikart v. Valley Brook Concrete & Supply,

Inc, and other cases cited herein.

It is obvious that, when the death of an employee has resulted from deliberate intent-type

~ conduct on the part of the employer, the Court has VIewed the dellberate intent cause of action as

a type of wrongful death case. When two statiites are in conflict, the court must construe such
statutes so as to give effect to each, Brooks v. City of Weirton, 503 S.E.2d 814 (1998). Because

each must be conetrued to be giveﬁ effect, the two statutes must be read in pari materia.
Consequently, if the Petitioner is successful in est'ablishing facts at trial which prove a deliberate
intent cI_aim against the employer, then the deliberate_ intent stetute exposes the employer to an

~ obligation for damages as if workers' compensetion law had not been enacted. Thus, it would. |
be necessary to look at the availability of damages had the deliberate interit statute not been
enacted and that would encompass wrongful death damages to the sﬂ)lmgs under the Wrongful
death statute. Further, any othér construction of the-mterplay of these two statutes would call

into question the constitutionality of a statute revoking a right without replacing it with another
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alternative avenue for redress, as set forth more fu‘lly. above.
| Summary
‘Eugenia Moschgat would nave nothing to do with her natural fnother, Linda Kannaird,

during Linda’s Iifetinie. But as soon as she heard of Linda’s death, Eugenia rushed to West
Virginia, taking a swift and sure interest in pursuing litigation and seeking damages for her death.
Her primary purpose was to sign up as adﬁinisﬁatﬁx of the estate and collect damages for the
death of the mother with whom she would have nothing to do- during lifetime. The issue of
“whether her hostility towards the degedent rendered her an improper person to conduct the
' ﬁrrongﬁll death/deliberate intent litigation was fully tried and decided. The issue of the standi.ng
olf the Petitioners to pursue and conduct the wrongfﬁl death and the deliberate intent claims in the
ﬁnderlyi'ng litigation was Valso fully tried and df;bided. Tﬁe lower court ruled that Moschgat was
not the proper person to conduct such litigation; that she was hostile to the decedent and to the
6th‘er"pbteﬁtial ‘beneficiaties. The lower couit further held that the Pe'titidﬁefs’ had an interest
greater than Moschgat in seeking damages in the_ litigation. She was rémoved by court order, and
the Petitioner, Dianna Mae Savilla was appoiﬁted in her stead. Ms. Moschgat appealed this
ruling to the Supreme Court, and the appeal was refused. Thus, the matters decided by the
.}anuary 2001 order became the law of the case. Speedway filed nothing in the lowér court or in
the Supreme Court which reflected aﬁy objection to the Petitioner being appointed adfninis_tratrix
61' which challenged her standing to be in charge of the litigation. This éntife process resulted in
the Iower court’s order being final. VThe fact_th.at Ms. Moschgat did not like the courts” decisions
~ on those ‘issues did not permit her to eﬁ_ade the court order by doing an end run around it by

entering a secret settlement with Speedway which benefitted only herself and was in fact
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conditioned updn the actual administra&ix and the other beneﬁCiari_es receiving nothing.
Likewise, the fact that Speedway was fificen months late in coming up with the standing issue .
should not permit them to go back to square one and re-litigate issues already litigated. This
Court can end the examination of this appeal Vs}ith th1s issue.

If the Court proceeds on to the statutory interpretation issue, Pefitioner contends that,
the early Collins case, which is still good law, prox}ides very clearly that “an administratrix was a
proper person 1:0- pﬁrsue the deliberate intent claim.” Further, Erie v. Stage Show, Supra,
Parsons v. Shoney’s, supra, aﬁd the other casés decided in this arena, make_ cléar that in a
deliberat'é intent action, if an employee is able tb establish that the employer acted with
conscious, subjective deliberation and intentionally exposed employee to specific unsafe working
condition, then the émployer loses its workers' compensation immunify and may be subjected to
suit for damages as if workers' compensation iaw had not been enacted. Had the workers |
é’6’fﬁp.éﬁ§éiti0ﬁ 1aw nof been enacted, the siblings would cleatly have a‘claim for damages.

The Petitioner asseﬁs the instént appeal provides this Court the opportunity to expound
on the law relating to deliberate intent and its intérrelationship with wrongful death. However, if
this is not an arca that the Court wishes to expound upon on at this time, this case could also be
resolved by a per curiam opinion pursuant to the doctrine of the law of the case and/or the case
law cited herein with this Court giving direptions to the lower court under the factual
circunistances here present to permit the sisters and brothers to present their claims to ajury and
present their claim for damages.

As a matter of policy, certainly it cannoi be tﬁe léw of West Virginia that a wealthy

Delaware corporation can enter West Virginia and engage in conduct which, under our law
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constitutes delii)erate intent and results in an employee’s death, and yet have our court systerh
deteﬁnine that there is no valid claim against such a corporation by those who actually suffered
damages. The idea that West Virginia, a state of W_orking people with a juﬂsp;udential history of
fairness to those who risk théir lives for their employers, could embrace such a concept would be
Shockin_g to our collective conscience.

This case is not only. of grave importance to the parties, but it presents this Court with an
opporiunity to expand‘.and clarify our jurisprudencg m the area of the interrelationship of the
wrongful death and the deliberate intent statutes. If the Court does not wish to expound on those
aréas at this time, then the case could be decided as a per curiam lby reiteration of the syllab’us |
points previously decided under Collins, TermNet, and Frazier, and remanded to the lower court
with directions that ﬁnder the factual circumstances here presént, the Petitiéners are entitled to
present their claims for damages to a jury.

" “In consequence of all of which, the Petitioner asserts that dismissal of the cause of action
against Speedway was erroneous, aﬁd requests that this Court reverse the order of the Kanawha
County Circui{ Court and remaﬁd this matter for trial with directions.

Petitioner by Counsel

. Workman, Bar # 5616
Margaret Workman Law, L.C,
1596 Kanawha Boulevard East
Charleston, WV 25311

(304) 343-9675
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

Anthony Wayne Huffman, as Admiinistrator -
for the Estate of Betty Lou Huffman; Deceased, Plaintiff,

" vs. Civil Action No. 00-C-974
{Consolidated)
' _ _ Judge Zakaib
Speedway Superamerica, LLC,d/b/a . = o
Rich Oil Company, a Delaware corporation, - S o 3;‘:;;3\ : :_ Tl
City of Charleston, a municipality, S ' ' ?g‘g\ FE e
Charleston Fire Departrient, - Shant T
Bruce Gentry and Rob Warner, Defendants. i3 e
. \ J_;:,j‘
. ::-:: st
ORDER
Nature of Rilling

The Pet1t1oners Demse Harnson Donna.Cobb Dlanna Mae Stmﬂa, ]ohn. Good Joe
Good, Mike Good, Earl Good, Roger Good Jim Good, and Vernoll Good, ﬁlPd a Petition for
Declaratory J udgment in the above-styled case, alleging that the gdm1mstratnx of the estate of
their ststex.', Linda Kannaird, had violated herrﬁducitary ctuty to them and demonstrated hostility to
them and to their interests in connection with the wrongful death claim arising from Linda
~ Kannaird’s death, and sottght to have such admintstratﬁx rexoovod and one of their number
appointed in her stead. —After granting the petitiorters the right to iﬁter‘veﬁe for purposes of ﬁlll
_ hearmg on thelr Petmon for Declaratory Relief, this Court took evxdence of the allegations of fact
| and heard arguments oflaw. In- the instant rulmg, this Court grants the Petition for Declaratory

Relief, and based on the findings of fact and conclusions enunciated herem, orders that Eugenia

Moschgat be removed as Adminiétratrix of the Estate of Linda Kannaird and that Dianna Mae

Savilla be appointed Adminsitratrix of the Estate of Linda Kannaird.

EXHIBIT 1
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Procedural History
On June 28, 2000, the petitioners filed a Petition for Declaratory Relief;, seeking to hgve
the admizﬁstrairix, Eugéﬁia Moschgat, rexﬁoved and bne of: their number app_ointed- |
administratorf'rix of the estate of Linda Kannaird; a Motion to Intervene, for purpése of having

their Petition for Declaratory Relief heard, and a Motion for a Stay of Proceedings in the

underlying wrongful death litigation pending before the Circuit Court of Kanawha County. The

. Motion to Intervene was granted for the purpose of permitting the intervenor-petitioners to have

their petition for declaratory relief heard. A temporary stay of the underlying litigation was

- granted onJuly 5,-2000, but later lifted as to discovery. Hearings were held on the Petition for
~ Declaratory Relief on July 5, 2000, July 31, 2000, August 1, 20@0,_ August 4, 2000, and August

L 25,2000. e

Findings of Fact

(1) Linda Kannaird died on February 18, 2000, in Kanawha County, West Virginia. Prior
to her death, she was a resident of Charleston, Kanawha County, West Virginia.

(2) On the 28* day of February, 2000, Eugenia Moschgat, biological daughter of Linda |
ary .

* Kannaird , was upon her application appointed by the County Commission as the administratrix of

the estate of Linda Kannaird. Ms. Moschgét was thirty-four years old at the time of the hearings

in this matter, and a resident of North Carolina. | | |
@ Thcreaﬁer, Eugenia Moschgat retainﬁ:d the Ranson Law Firm, J. Mic.ha_el Ranson and

Cynthia Salmons, to represent @ interests in connection with a wrongful death claim on behalf of

the estate of Linda Kamaird.
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 name of one of the lawyers in the Ranson Firm, Cynthia Salmons. Thereafter, Petitioner Cobb

- advice, to explain to them their legal rights under the statute, or to interview them with respect to

5) Linda Kannaird’s.brothers and sisters, the Petitioners heréin, aré part of a 1arge, close-
knit family, each of Wﬁom had 2 close and loving relationship with Linda _Ka_nnaird. Allare life-
long fesidehté of Kahawha County, except for p_etitioner Dianna Mae Savilla who resides in
Putnaﬁl County.

(5) As brothers laru_:l sistei‘s of Linda Kanmaird, the Pétitioneré are in the categories of
persens who are naméd as beneficiaries under the ‘wrongful death statute, W.Va. Code § 55-7-5 et
seq. | o

(6) The petitioners were never apprised b&_ the admirﬁsiratrb{ ot by the Ranson Law firm

of such representation or of the nature of such répre_’s_emation, nor did the administratrix or her

counsel ever contact them or otherwise communicate with them as to the nature of the

representation or as to their rights thereunder, eiccept that petitioner Donna Cobb was told the

contacted Ms Salmons by telephone but received no information or legal advice concgnﬁng the
wrongful death Hitigation. : : '3 o
| (7) Administratrix Moschgat failed to share any information with Petitioners as to the
existence of a will, as to the existence of insurance policies or information 01.1 beneficiaries
thereon, and as to the existence of aﬁy preliminafy action or investigation with respect to 2
wrongful death IaWsuit, ;)r that such a suit was being planned, although petitioners specifically
sought such information. Nor did the administratrix ot her counsel, prior to the petitioners

obtaining their own counsel, ever contact any of the petitioners to provide any infonnatioh or

facts in their knowledge which may be very significant in connection with the investigation of such



a wrongful death claim.

{8 Ms. Msschgat by her own choice bad been totally esiranged from her mother, the
.decedent, Lmda Kannaird, for'a penod of approximately seventeen to twenty years prior to Linda -
Kannaird’s death, and had no relatlonshlp whatsoever with her during that approxnnate period of
time.

(9) Linda Karmaird for maity years atiempied to communicate with or otherwise have a
relationship \;vith Ms. Mdschgat, but was refused. She waé not permitted to ever see her
grandson, who was approximately. fburtcgn years old 4t the time of Linda Kannaird’s death, or to
' have any conunuﬁicatidn or relationship with th The decedent: during‘]ife felt great sadness and

later anger that her only biological child refused to have aﬁy relationship with her.

(10) Evidence from tﬁe petitioners, as well as from Ms. Moschgat‘s step-mother and her
| StE:p-Slster, and from vmtmgs and cards sﬁﬁpdé.ruléied-f.r-om th_ém uﬁifofnﬂy ind.icated that Ms.
Moschgat recognized her step-mother as her fnother, rather than Linda Kannaird.

(11) The only signiﬁcant asset in the estaie of Linda Kamxaird is the potential recovery
under the wrongful death statute. | |

(12) Ms. Mbschgat regularly visited West Virginia with her son, and her son frequently

spent summers in West Virginia with his gréndfather. Héwevef, during these visits, Ms.
Mo_schga’_t never visited or communicated with Linda_Kannaird, or permitted her child to -vis.it or
communicaté wnth Linda Kannaird. Nor did Ms. Moschgat visit with, communicate with, or have
any relationship with ﬁny of the petitioneré; Although biologically, Linda Kannaird énd Eugenia
Moschgat were mother and daughter, there was é total estrangement between them, and such

estrangement was by Ms. Mdschgat’s choice for all of her adult life. Similarly, Ms. Moschgat
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was esfranged from the siblings of Linda Kannaird and their extended families.

(13) Statements made by Ms. Moschgat during the burial services and the surrounding
 time frame indicated that she did not shafe_ petitioners’ grief, having experienced any such grief
maﬁy years prior thereto. | |

(14) Although Ms. Moschgat permitted fhe petitioners to have a few photographs and féw
: smaﬂ_ items from ﬂae'Kazmaird_ residence just after the death, she later ejected'tﬁexlll from.the
premises and refused them aoy of the remai‘rﬁng photographs, memorabilia, and other pérsonal
effects of the decedent, none of whicii had any significant monetarf value, and to which Ms.
Moschgat indicated she .had.no seﬁtimental attachment, but which ha_d great sentimental value to
the petitiﬁnefs; Such memorabilia was removed from the _reéidence of Linda Kannéird and
diéposed of by Ms. Moschgat despite the fact t_h.at the petitioner siblings expressed their desire to
have sbmle-bf such-memérabi]ja -and_pe'rsonal ;ﬁ'ects of thexr sister.

{15} Adnﬁnistratrix Moschgat,-'a_ resident of North Carolina, d'eparted the jurisdictbn -
after. the burial service, with the decedent’s vebicle, without imparting any information to the
petitioners as to any of the matters réferen_ced herein, other than to say that she was not plarming
to file a lawsuit. | |

{16) In March, ZGOO,' having rgceivq:-d no information either from the administratrix or her
counsel and having béen‘pennitted' no opportunity to offer any input, petitioners retained
Margaref L. Workman to represent their interests in the wrongful death litigation.

{17) Thereaﬂer, Margaret L. Workman contac,tecf the Administratrix to determine the
status of such matters on behalf of the petitioners. Ms Moschgat exhibited an attitude of hostility

towards petitioners, stating that the matter was “not any of their business.” Ms. Moschgat
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indicated durmg that conversation that she had retained counsel, Ms. Cynthia Salmons.
(18) In March, 2000, Margaret L. Workman, attorney for the petitioners, contacted Ms.
~Salmons seeking to resolve the conflict then existing between the petitioners and Ms. Moschgat
by proposing thﬁt one of the petitioners serve as co-ad_ﬁﬁnistrator, and that Ms. Moschgat and |
~ petitioners each be able to‘ have their own counsel in connection with wrongful death fitigation
which Was- éxpected to ensue, and that such counsel work as co-equals in the process of preparing
- and ﬁtigating this case. Ms. Salmons refused 'any éuch agreement. On the 30th day of Novemb&,
2000, administratrix Moschgat by counsel again refused to consider serving.as _co-adrhizﬁstratﬁx
with any of the petitioners. |
- {19) Petitioners havc reason to believe that the deceased did make a wﬂl.‘ Dﬁrinv her life, :
- she told others that she had made a wﬂl However the petitloners were ejected and all papers
”v;ére removed from the residence of the decedent by the administratrix before petitioners were
permitied any real examination of the premises.
(20) The hdnﬂnistratﬁx, Eugenia Mos.chgat, has demonstrated an attitude of general
hostility fowards tile petitioners, both prior to fhe death of Linda Kannaird and subsequent
thereto. Furthermore, Ms. Moschgat demonstrated an attitud_erof éeneral hostility toward_Lindar

Kannaird during her lifetime. Ms. Moschgat has not during her adult lifetime demonstrated any -

interest in Linda Kannaxr:i until her death and the ensuing wrongfil death litigation. -
{21) The adnnnsﬂramx, Eugenia Moschgat has refused throughout the proceedmos to
consxder servmg as co-admintstrator with any of the petitioners.
| (22} The petitiouers have unanimously agreed that, if Ms. Moschgat is removed as

adminisratrix, pefitioner Dianna Mae Savilla should serve as the administratrix of the estate of
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keep beneficiaries fully informed and to hold. fheir intereﬁs at least as high as the interests of the
administrator’s. |

(7) An administrator of an estate in a wrongful death claim may be removed for failure to
adhere to the ﬁducxary duty required by law. ’\«IcClure v. Mcg;gure, 184 W. Va. 649 403 S.E.2d
197 Syl. Pt. 5 (1991). 7

(8) Beneficiaries under the wror_:gﬁﬂ death statute have the right to Bﬁng action to settle
disag!reemehts ovér tﬁe proper admirﬁﬁratién ofa wrongﬁli death estate. A petition for a
declaratory judgment i5 the proper means of seeking removal of an administrator of an estate in a

wrongful death claim and the circuit court s the proper forum.. Trajl v. Hawley, 163 W. Va. 626,

629,259'5.E.2 423, 425 (1979); McClure; 184 W, Va. at 654, 403 S.E.2d at 202 (citing Welsh

v. Welsh, 136 W. Va. 914, 69 S.E.2d 34, Syl Pt. 4 (1952)).

(9) When a wrongful death action is brought by the personal representative of the
decedent’s estate, such representative serves as trustee for the heirs who will receive any

recovery. Ea_ﬂ, 163 W. Va. at 628, 259 8.E.2d at 425 (citing Thompson v, Maug, 65 W. Va.

648, 64 S.E. 920 (1909)). See also McClure, 184 W. Va. at 649, 403 S.E.2d at 197.
(10) ‘The primary damages in wrongful death are sorrow, gnef, mental anguish, and loss

of society. Voelker v. Fredeu'ck Business Properties Co., 195 W. Va. 246, 465 8 .E.2d 246, Syl.

- Pt. 2 (1995); W Va. Code § 55-7-6(c). Loss of socxety damages are determined by loss of

relatxonship, harmomous family relatlonshlp, participation in fa:mly actwmes and lack of absence

for extended periods, among other similar factors. Id. at 251-52. Funhennore, a beneficiary has

the right to present evidence to a jury in asserting their claim and proving their damages.

YVoelker, 195 W. Va. at 246, 465 S.E.2d at 246, Syl Pt. 2. _



an The right of administration of an estaté is generally held to belong to the person who
_ stodd nearest the Gccedent in blood, affection, and interest,Aif he was a suitable person. Fﬁrther,
the right of administration of an estate ordinarily be.longs to the one owning an e.state. InRe
Stollings, 82 W.Va. 18,95 S.E.2d 446 (1918). BecduSe"(I) Eugenia Moschgat had no
~ relationship ﬁhatsoever with the decedent and had not bad any such r;zlationship by her choice for
| all of her adult life; (2) the petitloners each had a close personal relationship w1th the decedent;
and (3) loss of relatlonshlp is the primary element of damages in wrongful death, especially where
_ there 1s no financial dependence, the petitioners are the primary owners of the w_ropgﬁxl death
estate and as such, one of their number is the most suitable adlrﬁniStrétor.
(12) The pésiticn adopted By the administratrix Moschgat in the declaratory judgment
iaroceedmgé_reﬂects that she views the role of the administratrix as a “super-beneficiary” of sorts, w
who posses“ses., the ri.ght.to d’éfae-;nﬁ;xe v;fho will and will not be allowed to testify, to be in charge -
of negotiating and p opos"lg settl me'ﬁ.,, ard to G’ihcrﬂrme miake s;r‘ eg’ﬂéi decisions in the
wrongful death htlgatlon This contention by the admmxstratnx Muschgat does not compert with '
the rights of the other beneficiaries as set forth in law.- V. _ggkg_ 195 W. Va. at 654,465 SE2dat |
202 (also supporting the contention that beneﬁcmnes may bring action agamst an admnnstrator to
determine whether the admmlStrator is fulfilling her fiduciary duties in connection with

prosecution of a wrongful death action); See also, McClure, 184 W. Va. at 654,403 S.E2d at —

' 202 (citing Trail, 163 W. Va. at 626, 259 S.E.2d at 423) (describing the personal répresentative
‘asa inerely nominal party, contrary to administratrix Moschgat’s position,)
(13) The evidence heard in the petition for declaratory relief supports petitioners’

éontcntion:that they will have a greater interest in a recovery, if any, ﬁ'or_n the wrongful death



action because, unlike the .adnﬁnistratrﬁc Moschgat, they have suffered the loss of society and
relationship with the decedeni. Yoelker, 195 W. Va. at 246, 465 S.E2d at 240 SyiPt. 2
(describing the recovery of damages to include loss of relationship and sorrow); See also W. Va.
Code § 55-7-6(c) ' |
(14) The adnumstratm( Moschgat demonstrated hostﬂlty towards the petitioners by
¢jecting t *hem from the home of Lmda K.anna}rd by disposing of Linda Kannaird’s memorabilia,
photographs, and other personal effects without permitting the petitioners to havg access to them,
- Ey indicating that the litigatiqn was none of their business, by refusing to have any relationship
with them or with the decedent, Linda Kannaird, during any of her adult'ﬁfetixﬁe by failing to give
any mformatlon to them about the wrongﬁﬂ death litigation or thelr nghts thereunder, and by
takmg the position that, as adrmmstratm:, she occupied a p051t10n superior to theirs in the
'wrongﬁll_ death hhg_a_tmn. Further, the: Court had the opportmnty durigg the course of the several
- hearings on the Petition for Deéla:atory Relief to observe the demearior and conduct of the
parties, and such obécrvations further supporf the conclusion that there is undeniable conflict and
cieﬁnite .hosti]ity between the petitioners and Ms. Meschgat. |
(15) The refusal of the administratrix Moschgat to even l_con.sider serving as co-
‘administrator with one of the petitioners further evidences her hostility to them and to their
interests. )
In cdnseéuence of all of which, this Court d.oes.hereby ORDER that the relief requésted
by the petltzoners in the Petition for Declaratory Relief be granted and that- Eugenia Moschgat be

removed as admm]stratnx of the estate of Linda Kannaird The Court does FURTHER ORDER

16



that Dianna Mac Savilla be appointed adininistratrix of the estate of Linda Kannaird for purposes
of pursuing the underlying wrongful death litigation on behalf of fhe beneficiaries under the
wréngftﬂ death statﬁte, W.Va. Code § 55-7-1, et seq. An objection and exception is saved to all *
parties aggrieved by this Final Ofder; : |

The Court wﬂl advise; ail'other counsel _of record in the consolidated cases.of the change of
administraticix. | |

It is FURTHER ORDERED that a certified copy of this Final Order be sent to al
counsel of record in th;ceohdated actions.

ENTER this ay of January, 2001:
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DIANNAMAESAVIILA,Adminish-am fw,r . J
of the Estate of LINDA, SUE GOOD KANNAIRD, A s oy e
ﬂiﬁéﬁi‘eﬁ, . A . ) g ”cbi’: "
 Phaintifs, . . -
v . CIVIL ACTION NO. 00-C-974
(Consolidated) '

Judge Zakaid
mmmmmymmmmmmmmgmqwm;' B
RICH O11, COMPANY, a Delaware eorporation,

CITY OF CHARLESTON, s saaicipslay,
CHARLESTON FIRE, DEPARTMENT,
'BRUCE GENTRY, asd ROB WARNEF,
Defendants,
ORDER

 ‘This matier came on 1o be heard by the Conrt on the Motion to Dismiss PlaintifPs Second
MMMﬁCmmmm&&ﬁMMmmdmw&wmmmmﬁuh%mm¢QMmemeﬁs
~ Petition to Certity Questions to the West Virginia Supreme Court oprpeals Upon eonszdermn
of the mohons, memotanda, responses aod replies of the sespective partiss aad being fully ﬁd“ﬁﬁd’
the Court makes the follawmg ﬁndmgs of fact and conchsions of Law:
Kindings of Ract
1. LmdaKannmrddxed of drowning on Febroary 18, 2000.
2. AMwmmd%m&@J&ﬁmmﬂwmmﬁmmmmwmwdmwmﬂwmﬂ
with 884 at 1ts Rich Ofl Store in Slssanwlle, West Virginia.
3. AWEM&&MM@&M&&WWMWmmmmmimmmmwmmmﬁmb

dependent or her for finaneial support, She was survived by one child, Eﬂgema Moschgaj./
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4.  Fugenig Moschgat was ongmally named as Administratrix of Linda Kannmrd’s .

cstate. She was subsequently replaced by Court order by Linda Kannaird’s sister, Dianma Mag
Savilla. In addition to her daughter, Ms. Kannmrd was survived by ten (10) brothers and sisters.
A Diaxma Mae Savilla, as Adminfeteatrix ofLinda Kannaird’s egiate, is plaintiff in this

action and asserts a canse of action for death by delibetate intention agzinst SSA pursuant toWVa,

Code §23-42. She firther agserts o cause of actmn for negligence agamst City of Cha:le:ston,
Charleston Fma Department, Brmce CGentry and Rob Warner.
CONCLUSIONS OF LAW
1. Pm‘sﬁant to W.Va, Code § 23-2-6, S8A is imnune from Hability for the death to or
injury of an employee mless a plaintiff with standmg van avoid that i immunity as provided by law.
2 SSA’S Immunity can only be avolded by a suecessful acuunagamst it for intentional
infury mder___g,_g:_qgg § 23-4-2, part of the Workers’ Compensation Act, Plaintiff has alleged

such a canse of action.

 Tho deliberato intention cause of action under W.Va, Code § 234-2 supersedes all

other canses of aotion, common law op statutory. W.Va, Code § 23-4-2; Bell v, Veecellio & Gropan,

o, 197 W. Va. 138, 475 8.B2d 133 1 996); Gallapoe v, Wal-Mart Stores, Ine., 197 W. Va. 172,

475 $.E.24 172 (1996).

4. W.Va. Code § 23—4-»2(13), ineﬁ'aatatﬂwtime of injury (now §23-4-2(c), but referred

to herein by its original citation) provides that & deliberate intention action may be brought by “the
employss, the widow, widower, child o dependent of the employee . . . ™ Suck individuals may
recover workers® compensahon benefits that are avaxlablc to them and may sne “For any excess of

" dnmages over the amount received or rec&wablc under this chapter.” ,
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5. The Wrongful Death Act, W.Va. Code §§ 55-7-5 and 55-7-6, is not applicable to
deliberate intention actions brought pursnant to. W.Va, Code § 23-4-2 and, therefore, is not

applicable to this case. The statuies were not enacted in the same time fiame, In addition, they
neither amend gach other nor even refer to each other. The two statutes are not in_pari materia.
Berkelev County Pub. Serv. Sewer Dist v. West Virginis Pub. Serv. Comm™n, 204 W.Va. 278, 512
SE.2d 478 (2000), - | | |

6 Since Linda Kannaird s deceased, an action against her employer SSA, can be
brought only by her widower, child or dependent. Smcc she did not have a widower, or dependcnt,
only her clnld, Engema Moschgat, can pursne 2 dehberate intention action against SSA.

7. Pmm:antto W.Va, Code § 23-4-2, Dianna Mas Savilla, ss Administratrix of the estate
of Linda Kannaard, has no cause of action against SSA. Further, the brothers and sisters of Linda
Kannaird ave aot within the classes of persons who may recover workers’ bompensaﬁon benefits or
damages for the death of Linda Kanngird. | |

8 Thevefors, plainfiff Dianna Mae Savﬂla, has 10 standing to pursue this action 45 to
HEA, and her complaint, 25 to SSA. should be d:smtsmﬂ _ ,

9. Only Bugenia Moschgat may porste  claim and seek to recover damages for the |
death of Linda Kannaird,

10, Pm'suant to W.Va, Code § 5&5—2 the decision to certify questions of law to the
Suprma Court of Appeals is within the discreuon of the cireuit court. The issne whlch plaintiff
seeks to certify to the Supl‘emﬂ Court of Appeals relates 1o a statute, W.Va. Code § 23-4-2, which
the Cowt finds is clea: and wnequivocal on the jssue before the Court The Court, therefore, finds

that certification is vnnecessary and imprope:r in this case,



b i [ |

The Court ﬁlrﬂzer conelndes that thf:re i3 10 just reason for delay in the entry of a final order
on theso o motions.

It is, therafore 'ORDERED that the motion to dismiss of defendant Speedway
SuperAmeriea, 110, dfb)a-Righ Qil be, and it 15 hereby, granted; and it is fisrther QRDERED that
the plaintiff's Petiﬁon io Centify Questions as 1o gaid defendan: be, and it is héreby, denied; and it
Is firther ORDERED that this action be, and it is hershy, dismissed as to defendant Speedwﬁy_
SuperAmenea, LLC, dfy/a Rich Oﬂ, with prejudice; and it is further QRDERED and directed thal:

' the Cleric of this Covrt enter final Judgment in favor of defeudant Spandway SuperAmerica, LLC,
/b/2 Rich Ol and against Plaintiff,

. Dated this_§ fv‘%!'ay of Clan'f 2005,

M
. PAUL @m IR, CIRCUIT JUDGE

RECORDERD

L‘?i

'-ﬂ M 3]

_...O;Dbr
——
. GAC0E0 1AL IC I

-}i' IR ety

—
v I

plrveyy
Bitw tndr TS



TABLE OFAUTHORITIES

A% Constituftion:

* Article I, Section 17 | - | _ 26, 27
Article Il Section 10 | 26
Article VIII, Section 13 | _' - o 29
Adams v. Sﬁaraci'o,_ 156 W.Va. 678, 196 S.E.2d 647 (1973) . 29
Baker v. Bolton, 1 Campb. 493, 1 70 Eng. Reprint. 1033 (1808) .. 28
Baldwin v. Butcher, 155 W. Va. 431, 433, 184 S.E.2d 428, 429 (1971) - 28
Bell v. Vecellio & Grogan, Inc., 197 W. Va. 138,475 5. E. 2d 138 (1996) 22, 21,22,23,

_ | 4
Bennett v. Warner, 179 W Va. 742, 372 S.E.2d 920 (1988) 26
' Bradshaw v. Soulsby, 210 W.Va. 682, 558 S.E2d 681 2001) 36
.Brooks v. City of Weirton, 202 W.Vé. 246,503 S.E.2d 814 .(-1 998) 37

Chapman v. Kane Transfer Co., Inc.160 W.Va. 530, 236 S.E.2d 207 W.Va. (1977) 31

City of Wheeling ex rel. Carter v. American Cas. Co., 29
131 W.Va. 584, 48 S.E.2d 404 (1948) : .
Collins v. Dravo Contracting Co., 114 W.Va. 229, 171 S.E. 757 (1.933) | éz, }Ii;f 19,21,
Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957) 10, 32, 34
Dairyland Ins. Co. v. Fox, 209 W.Va. 598, 550 S.E. 2d 388 (2001) 36
Dent v. Pickens, 59 W.Va. 274, 53 S.E. 154 (1906) _ 13
Evie Ins. Property and Cas. Co. v. Stage Show Pizza, JIS, Inc., 210 W.Va. 63,
553 S.E.2d 257 (2001) . ‘ 21,22,24

- Erie v. Stage Show, supra _ | _ o 39

Farley v. Sartin, 195 W.Va. 671,466 S.E.2d 522 (1995) . 29



Frye v. Future Inns of America-Huntington, Inc., 211 W.Va. 350, 566 S.E.2d 237 (2002) 36

Gibson v. West Virginia Department of Highways, 185 W.Va. 214,

406 S.E.2d 440 (1991) _ 26,27
' Hancﬂey v. Union Carbide Corp. 804 F 2d 265 C.A. 4(W.va.)} (1986) 23. _

_Hinéhman v. Gillette, 217 W.Va. 378, 618 S.E.2d 387 (2005) 27

Holbrookv. Holbrook, 196 W. Va. 720, 474 S. E. 2d 900 (1996) ' 31.

Lewis v. Canaan Valley Resorts, Inc., 185 W.Va. 684, 408 S.E.2d 634 (1991) 27
Luikart v. Valley Brook Concrete & Supply, Inc, 216 W.Va. 748, 613 S.E.2d 896 (2005) 13, 37

Mains v. JE. Harris Co., 119 W.Va, 730, 73233, 197 SE. 10,11 (1938) 34
 Mandolidis v. Elkins Industries, 161 W.Va. 695, 246 S.E.2d 907 (1978) 23,24,29
Marcus v. Holley, 217 W.Va. 508, 618 S.E.2d 517 (2005) | 23,35

McDavidy. United States, 213 W. Va. 592, 584 S..2nd 226 (2003) 28,29

McVey v. Chesapeake & Potomac Tel. Co., 103 W.Va. 519, 138 S.E. 97 (1927) 35
Mildred LM v. John O.F, 192 W.Va. 345, 350, 452 S.E.2d 436, 441 (1994) 10
Morningstar v. Black and Decker Mfg. Co., 162 W.Va. 857, 253 S.E.2d 666 (1979) 29

O’Dell v. Town of Gauley Bridge, 188 W.Va. 596, 606, 425 S.E.2d 551, 561 (1992) 27

\Owen v. Board of Educ. 190 W. Va. 677, 441 5.E.2d 398 (1994) o 31
Parsons v. Shoney's, 580 F. Supp. 129 (1983) , 19, 20, 39
Powell v. Sims, 5 W.Va. 1 (1871) : 28

Southern Pacific Co. v. Jensen, 244 U.S. 205, 222, 37 S.Ct. 524, |
61 L.Ed. 1086 (1917) (Tolmes, J., dissenting) 29

State ex rel. Frazier & Oxley v. Cummings, 214 W.Vai 802, 591 S.E.2d 728 (2003} 15, 16, 40

State ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc.194 W. Va. 770, |
461 S.E.2d 516 W.Va. (1995) , 10

- State ex rel. McKenzie v.. Smith, 212 W.Va. 288, 569 S.E.2d 809 (2002) 36

State ex rel. TermNet Merchant Services, Inc. v. Jordan
217 W.Va. 696, 619 5.E.2d 209 (2005) ' ' 15, 16, 40

State ex rel. West Virginia State Police v. Taylor, 201 W Va. 554,




499 S.E.2d 283, 294 (1997) 27
Swope v. Keystone Coal & Coke Co., 78 W.Va. 517, 89 S.E. 284 (1916) 29
West Virginia Guaranty Assn v. Potis, 209 W.Va. 682, 550 S.E.2d 660) 36
West Virginia Ins. Guar. Ass'nv. Potts, 209 W.Va. 682, 550 S.E.2d 660 (2001)' 36

Yesudian ex rel. United States v. Howdrd Univ., 270 F.3d 969, 972 (D.C.Cir.2001) 13

Zelenka v. City of Weirton, 208 W. Va. 243, 539 S.E.2d 750 (2000) | 313,18, 31,
Statutés and Rules:
W. Va Code 2-1-1 - | 2

| W.Va Code 2342 | o B 4
W. Va. Code 23-42(b), (c), (&) 6,7,9, 10, 11,

| | - 12,17,21. 31,
| | 32 |

W. Va. Code 55-7-5,55-7-6 R 31

- W, VaCode 55-7-6-(c) (1){1989] - - - 30

W. Va. Rules of Civil Procedure , Rule 12 (5)(6) 31,32



IN THE SUPREME COURT OF APPEALS
STATE OF WEST VIRGINIA
In Charleston '

Dianna MAE SAVILLA, Administratrix
of the Estate of LINDA SUE GOOD KANNAIRD,
deceased,

' Petitioner, -~ .
vs: _ _ No: 05-2519

SPEEDWAY SUPERAMERICA, LLC, d/b/a
RICH OIL. COMPANY, LLC, a Delaware corporation,
Respondent

‘CERTIFICATE OF SERVICE

I, Margaret L. Workman, counsel for the Petitioner the above-styled case, certify that on

the 18T day of May, 2006, I served a true and correct copy of the foregding PETITIONER’S

MEMORANDUM IN SUPPORT OF PETITION FOR APPEAL upon all counsel of record
by depositing a true copy thereof in the U. S. Mail, postage prepaid,.to them at their office
addresses as indicated below:

Joseph Beeson, Esquire
~ Keith J. George, Esquire
ROBINSON & MCELWEE
Post Office Box 1791
Charleston, WV 25326

Jeffrey K. Phillips, Esquire
STEPTOE & JOINSON
-Post Office Box 1588
Charleston, WV 25326

Margaret Workmautﬂgp# 8616 \



