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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

CHARLESTON, WEST VIRGINIA

Docket No. 32961
STATE OF WEST VIRGINIA,
Appellee,
v. UNDERLYING PROCEEDING
CASE NO. 03-F-103
CABELL COUNTY CIRCUIT COURT
(Dan O’'Hanlon, Judge)
JEFFREY L. FINLEY,
Appellant.

BRIEF ON BEHALF OF APPELLANT

IN’I;RODUCTION
| The appellant, Jeffrey L. Finley, was tried in the Circuit Court of Cabell
County for first degree murder and two counts of sexual assaqlt. T he
invéstigation and pro,seCUtion of this case wés fraught with errof.
During tﬁe course of the guilt phase of the triall, the appellant was attired |
in standard civilian clothing. (Mr. Finley was incarcerated at the time of his trial i
and had been in custody for over a year-and-a-half prior to his trial date). After
the jury’s finding of guilt on September 29, 2004, the trial court recessed the

proceedings for nearly two weeks. On October 12, 2004, at the resumption of

1 The appellant’s trial was birfurcated in accordance with State v. LaRock, 196 W. Va. 294, 470 S.E.
2d 613 (1996).



proceedings for the guilt phase of Mr. Finley's trial, the trial judge announced
that Mr. Finley would not be permittéd to wear civilian clothes for the remainder
of his trial. Finley’s trial counsel requested that his client be permitted to dress
more appropriately to fhe_ occasion, but the trial court denied this request. The
Appellant’s finaloappearances before his jury, who were determining Wﬁether to
grant him the posSibility of parole, was conducted in bright orange jail élothing
and leg restréir}ts. 2

Tﬁe trial court's sua sponte decision to require Appellant to wear clearly.
recognizable attire from a regiohal jail during the penalty phase of his trial

violated his Due Process rights under the West Virginia and United States

Constitutions.

2 The record is somewhat unclear as to the use of leg shackles on Mr. Finley. Mr. Finley asserts
that the shackles were utilized during the entirety of the penalty phase of his trial. The record
notes that the trial court ordered that Mr. Finley's handcuffs be removed “in case he needs to

testify or write notes.” (Tr. 323).



I.

" KIND OF PROCEEDING AND NATURE OF RULING BELOW

In a criminal .comp_laint dated March 13, 2003, Jeffrey L. Finley was
charged with first degree murder in the March 2 2 1999 death of Mabel
Mr. Finley waived extradition from the State of Wisconsin and returned to
Huntington to address the charge. Mr. Finley arrived in Huntington on March
20, 2003 and has remained in the custody since that date.

A preliminary hearmg on this charge was conducted on Aprﬂ 10, 2003,
and the case was bound over to the Cabell County grand jury. On May 16, 2003

" the Grand ]ury indicted the Appellant for first degree murder (Count I) and two
counts of second degree sexual assault (Counts II & III).

On August 15, 2003, Mr. Finley appeared before the circuit court and

waived his rlght to a speedy trial, based in part upon an agreement by the State

to promptly provide bench and lab notes relating the to DNA testing. These

mater1als were not forthcoming, resultmg in a January 4, 2004 order compelling
the lab to provide these materials. |

Following various euppression hearings, trial on these charges began on
September 20, 2004. The trial continued through September 21, 2004, but an
illness oﬁ the part of Mr. Finley’s counsel forced a recess of several days and the
appointment of co-counsel. |

The trial resumed on September 27, 2004. The State rested its case on

September 28, 2004. The Defense began presenting his case on that date, and the




trial continued ﬁﬁtﬂ the evening of Septembér 29, 2004, when Mr. Finley was
found guilty on all three charges in the iﬁdictrnent.

On October 12, 2004, the jury returned for t_he sentencing phése of the
trial. The trial court denied a reqﬁest from defense counsell that Mr. Finley be
permitted to wear civilian clothing and required him to appear before thé jury in
bright orange, clearly identifiable “jail” clothing. The jury subsequently
determined that Mr. lFinIey should not receive mercy for the first degree murder
conviction. Based on this finding, and upon a “waiver” of Appellant’s.right toa
pres_enfence report, the trial court immediately sentenced Mr. Finley to life
imprisonment with no Chénce for ?arole,_ and two consecutive sehtences of ten to

. twenty five years on each of the sexual assault convictions.

On December 17, 2005 the trial court denied Appellant’s post-trial

motions. The trial court subsequently granted a two-month extension in which to

file the appeal herein. The appeal was filed on June 28, 2005 and was presented
on the Court’s Motion Docket on January 9, 2006. The Honorable Court accepted
the Petition on that date, but limited consideration of the Petition to the single

issue presented herein.
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STATEMENT OF FACTS

On the ev.eriiﬁg of March 22, 1999, the body of Mabel Hetzer was found
lying in her bed in h.er home in Huntington, West Virginia. When authoritics
érri_ved, they discove;'ed a broken window in the residence and determined that
the home was a potential crime scene.

At the time of this incident, Jeffrey L. Finley and his wife Libby resided
next door to Ms. Hetzer. The police officers spoke briefly with Mr. Finlej onr the
evening of March 22 only to réquest that he remoife a dog from a common yard
area shared between his home and Ms Hetzer's hoﬁse.

Durin.g the following week, the authorities brieﬂy questioned Mr. Finley
fegarding the case. On March 30, 1999, Finley was approached near his home by.
two Huntington police officers and was questioned regarding his footwear. Mr.
Appellant provided thesé shoes and a simﬂaf paif at his home to the officers for ,

.co_mp.arison with a footprint found on a piece of broken glass in the common
yard between the Finley’s home and the hqme of thé decedent.

During the early summer of 1999, the investigation of Ms. Hetzer’'s death
came to a halt, with no further quéstioning éf Mr. Finley and no additiénal
investigation into other suspects.

Two-and-one-half years later, a new supervisbr in the Huntington police
Departmenf ordered fhat the investigation into Ms. Hetzer's death be reop_ened.

Based on this directive, police officials examined a set of bedclothes found at the




scene with an alternative light source de\.rice.3 This examination revealed the
presence of a number of hairs, which were retained and sent tb the state police
lab for processing.

For ‘Whate%rer reason, officials decided that it was now time to further
question Mr. Finley and to take blood and hair samples for DNA cor.nparison.‘l.
~ Investigators traveled to Wisconsin on March 20, 2002, and met with Finley, who
provided the requested samplés and a lengthy statement to the officers.

Based upon an alleged. DNA “match” between the appellant’s blood and a
miniscule amo.unt of saliva retrieved from the scene, the police obtainéd an arrest
~warrant for Mr, Finley. Mr. Finley waived extradi’cioﬁ and returned to West
Virginia. He was denied bond on the charges and was indicted in May 2003.

Lengthy pretrial proceedings then followed, and Mr. Finley’s trial did not
begin until September 20, 2004. After two days of testimony, the trial was
recessed for several days due to an illnéss suffered by Appellant’s trial counsel.

The jury retired to consider its verdict on Sgptember 29, 2004 at 2:46 p.m.
The jury returned with its guilty verdicts on all three counts of the indictment at
4:53 p.m., just over two hours after beginning deliberations and less than ten
_ minutes after the trial judge conducted an off-the-record discussion with the

jurors.

3 The police initially undertook this testing procedure when Ms, Hetzer's body was discovered,
but the device “broke” and no further testing was attempted. {Tr. Transcript, Pg. 263).

4 The hairs retrieved from the bedclothes were not subjected to DNA testing and were in no
manner ever connected with Jeffrey Finley.




The sentencing phase of Mr. Finley’s trial began on October 12, 2004,

-r.te'arly two weeks after the verdicts were handed down. Finley appeared at this
proceeding in handcuffs, leg ozanacles and the standard issue jail attire,
consisting of bﬁght orange ”scrub”—fype shirt and pants. At this time, the
following dis'cussioﬁ ensued:

THE COURT: Prior to coming out on the bench, I was approached

weaaand Frw nn111~|- Alen

Uy U.I.E Udl.l.lll ltﬂLlL[Ebl.lllE’, J.I.UW J.Vl]. Fuuc_y was LU bc dLCDDLu AVAL [P ¥ b L8 1)
his attorneys and the prosecutor came in my office to find out what the
policy is.

I've inquired and my understanding here in Cabell County is that once
he’s been convicted, this jury already knows that he is a convict, they’re
the ones that convicted him, that he comes over not in a suit, but in his
regular jail clothes.

And, so, I said that I would do that out here on the record in case you
wanted to object to that.

[DEFENSE COUNSEL]:  Your Honor, our client would request to the
Court that he be permitted to dress in civilian clothes.

THE COURT: At this time I'm going to deny that request. And I've
asked them to take his handcuffs off in case he needs to testify or write
notes.

(Record Pg. 0323 - October 12, 2004 Hearing - Transcript, Pg. 2-3).

No ovidenc.e was presented by either party during this phase of the trial.
Following statements from the parties and instructions from the trial court, the
jurj returned a recommendation of no mercy after twenty-five minutes of

deliberation. Mr. Finley waived his right to a presentence invesﬁgation report,

10
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and the trial court sentenced him to life without mercy and two ten-to-twenty-

five year sentences, all to be served consecutively.

il

'ASSIGNMENT OF ERROR
THE APPELLANT WAS IMPROPERLY REQUIRED TO WEAR A JAIL

UNIFORM DURING THE PENALTY PHASE OF HIS TRIAL, IN

VIOLATION OF HIS DUE PROCESS RIGHTS UNDER THE WEST

VIRGiNIA AND UNITED STATES CONSTITUTIONS.

IV.

POINTS AND AUTHORITIES

A.  Consistent with the Fourteenth Amendment, the State cannot compel an
accused to stand trial before a jury while dressed in identifiable prison clothes.

Estelle v. Williams, 425 U.S. 501, 96 S. Ct. 1691, 48 L. Ed. 2d 126 (1976).

B. A criminal defendant has the right under the Due Process Clause of our
State and Federal Constitutions not to be forced to trial in identifiable prison
attire. However, where a criminal defendant is tried in identifiable prison attire

without any initial objection, and the offense for which he is tried is prison-
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related such that the jury necessarily knows from the evidence that he was in
prison at the time of the commission of the offense, the error will be deemed not
- prejudicial under the doctrine of harmless constitutional error. Syllabus Point 2,

~ P2

State ex rel, McMannis.v Mohn, 163 W. Va. 129, 254 S.E. 2d 805 (1979).

C.  The court should not permit a defendant or witness to appear at trial in
the distinctive attire of a prisoner, unless waived by the defendant. American Bar

_Aséociati_on, Standards for Crinﬁnal Justice, Trial By Jury, § 15-3.2(b).

D.  The Constitution forbids the use of visible shackles during a capital trial’s

penalty phase, as it does during the guilt phase, unless that use is “justified by an
essential state interest” — such as courtroom security - specific to the defendant

on trial. Deck . ‘Missouri,'125 S. Ct. 2007, 2005 WL 1200394, May 23, 2005, citing

 Holbrook v, Flynn, 475 US. 560, 568-569 (1986).

12



V.

ARGUMENT

THE DEFENDANT WAS IMPROPERLY REQUIRED TO WEAR A JAIL
UNIFORM DURING THE PENALTY PHASE OF HIS
VIOLATION OF HIS DUE PROCESS RIGHTS UNDER THE WEST

VIRGINIA AND UNITED STATES CONSTITUTIONS.

1. ‘A Defendant Haé the Constitutiohal Right Not to be Co_m_pelled to Wear

Identifiable Jail Clothing During any Phase of His or Her Trial.

This Court has long held that a defendant has the conétitutional right,
undef the Due Proéess Clauses of the State and Federal Constitutions, not to be
forced to trial in identifiable prison attire.

The United States Supreme Court of Appeals initially addressed this issue

in Estelle v. Williams, 425 U.S. 501, 96 S. Ct. 1692, 48 L. Ed. 2d 126 (1976). The

respondent in Estelle was convicted of assault with intent to commit murder

“with malice. While determining that the issue had not been properly pres"erved,'

the Supreme Court nonetheless recognized the right of a d_efendant, under the
Fourteenth Amén&ment to the United States Const‘_itution, to be tried without
being forced to don identifiable jail clothing.

The Estelle Court noted:

“Unlike physical restraints...compelling an accused to wear jail clothing

furthers no essential state policy. That it may be more convenient for jail
administrators, a factor quite unlike the substantial need to impose

13



physical restraints upon contumacious defendants, provides no
justification for this practice.” Estelle at 505, 96 S. Ct at 1693. -

The '.Estelle; Court also cited an additional rationale for the prohibition on

the compulsory adornment of jail clothing: that “compelling the accused to stand

trial in jail garb operates usually against bnly those who cannot poét bail prior to
t.rial'.: fersons who can secure release are not subject to this condition.” Estelle at
505, 96 S. Ct. at 1694.

This Court adopted the rationale of Estelle and extended its holding to the

Due Process Clausem(Article 111, § 10) of the West Virginia Constitution in State ex

rel, McMannis v. Mohn, 163 W. Va, 129, 254 S.E. 2d 805 (1979.) While the Court in
McMannis determined that Estelle was not violated due to the particular facts of
the underlying 'offense' (ie., a sexual assault committed while the defendant was
incarcerated in a correctional facility), the Court nonetheless adopted the 'basic
rationale of Estelle and Stated, in Syllabus Point 2:
“A criminal defendant has the right under the Due Process Clause of our
State and Federal Constitutions not to be forced to trial in identifiable
prison attire. However, where a criminal defendant is tried in identifiable
prison attire without any initial objection, and the offense for which he is
tried is prison-related such that the jury necessarily knows from the
evidence that he was in prison at the time of the commission of the
offense, the error will be deemed not prejudicial under the doctrine of
harmless constitutional error.” '

Subsequently, in State v, Reedy, 177 W. Va. 406, 352 S.E. 2d 158 (1986), the

Honorable Court extended the Estelle and McMannis prohibition to recidivist

proceedings. The Reedy opinion notes:

14



“We realize that a jury in a recidivist proceeding will learn from other
evidence that the appellant has in fact been convicted of the most recent
felony. We do not believe, however, that- this diminishes the prejudice of
requiring a defendant to appear at a recidivist proceeding in identifiable prison
attire.” [emphasis added]. Reedy at 417, 352 S.E. 2d at 169.

While the specific issue presented in Mr. Finley’s case has not yet been

addressed by this Court, the underlying rationale presented by Estelle, McMannis

g g LR

and Reedy remains solid: that while a defendant remains subject to a

.
”
t

discretionary decision from h.is or her jury, the defendant should not be
compelled by the trial judge to “look the part” of a pﬁson inmate. Each of these
‘decisions discusses the inhereﬁtiy prejudiéial nature of a deféndant's appearance
in jail clothing and the resulting likelihood of unfavbrable decisions based upon
such an appearance. | |
| Oné of the Court’s more recent pronouncements on this issue bears
examination. In State v. Rood, 188 W. Va. 39, 422 S.E. 2d 519 (1992), the Court
determined that the appellant had not dernonstrated that he had been compelled
to stahd trial in jail clothing. The Court noted that the trial court had made efforts
to obtain proper clothing for Rood, and that only when these efforts had failed
was the defendant made to appear before the jury.
Rood may be distinguished from the present case by éne key fact: unlike
© Mr. Rood, M. Finley was not offered the opportunity to wear civilian clothing.
No ef.fort was made to. procure apprbpriate attire for the penalty phase of the

trial. Instead, the trial court invoked an unwritten local rule and expressly and

15



summarily declared that Mr. Finley would not be permitted to appear in civilian
clothing. The trial court herein did not take the remedial steps attempted by the -
trial judge in Rood, thus depriving the appéllant of the. opportunity to face his
jury without being cloj:hed in idenﬁfiabie jail clothing. | |
The American Bar Association has also criticized the forced wearing of jail
attire during a criﬁinal trial. The Association has stated that, “{tJhe court should
not permit a defendant or witness to appear at trial in the distinctive attire of a

prisoner, unless waived by the defendant.” ABA Criminal Justice Standards, §

15-3.2(b). Mr. Finley did not waive his right to appear in civilian clothing; in fact,
he _assertéd this right at the beginning of the penalty phase.

The trial judge in this case based his de.cision to require Mr. Finley to dress
in prison garb on an unwritten “policy” of the _Cabell County court system. This -
“policy”, as stated by the trial court, was that the jury already knew that Mr.
F:inléy was a.”conv.ict” because “they re the ones that con{ricted him.”

What is erroneous about this conclusion is that the j.ury had not yet
completed their sworn duties in regard to Mr. Fiﬁlej The Appellant remained
subject to a discretionary decision of the jury: the issﬁe cﬁ whether to grant mercy
on the ﬁnderlying murder conviction remained to be decided.

This issue was, in fact, explicitly recognized by the trial court in a telling
remark made at the conclusion of the guilt phase of the trial. The trial judge |
cautioned Mr. Finley about a statement made in the jury’s preéence aﬁd noted,

“[d]on’t say anything else. Mr. Finley, these people are going to come back here

16



and determine whether you serve life with rﬁércy[.] I would suggest that you
show a little more respect to this court and this jury than you already have.” (Tr.
Transcript, Pg. 807).

A recent decision of the United States Supreme Court addresses the issuc
of a defendant’s physical appearance during the penalty phase of a trial, after the
presumnption of innocence addressed by Estelle has fallen away. In Deck wv.
Missouri, 125 S. Ct. 2007, 161 L. Ed. 2d 953 (May 23, 2005), the Supreme Court
declared that the United States Constitution “forbids the use of visible shackles
during a capital trial’s penalty phase, as it does during the guilt phase, unless
that use is “justified by an essential state interest” - such as courtroom security -
specific to the defendant on trial.”

The Supreme Court's rationale in Deck was that while the defendant’s
presumption of innocence is no longer applicable at the sentencing phaSe of a
capital trial, the defendant’s appearancé in shackles.

* “almost inevitably implies to a jufy that court authorities consider him a
danger to the community...; almost inevitably affects adversely the jury’s
perception of the defendant’s character; and thereby inevitably
undermines the jury’s ability to weigh accurately all relevant
considerations when determining whether the defendant deserves death.”
Deck at 2014.

The Court further stated:

“The considerations that militate against the routine use of visible

shackles during the guilt phase of a criminal trial apply with like force to -

penalty proceedings in capital cases...Nonetheless, shackles at the penalty

phase threaten related concerns. Although the jury is no longer deciding
between guilt and innocence, it is deciding between life and death. That

17



decision, given the " 'severity' " and " ‘fmahty' " of the sanction, is no less
important than the decision about guilt.” Deck, Id :

While M. Firﬂey may have been visibly shackled duting the penalty

phase of his trial%, he unques’clonably bore the distinct and unmistakable attire of

a convict. In addition, while Appellant was not facmg a death sentence, he was
facing the possibility- of life imprisonment without the possibility ef parole, the
harshest sentence which can be meted out under West Virginia law.

The appellant asserts that the forced wearing of jail clothing is anaiogous
te the forced shackling addressed in Deck. A bright orarrge, clearly marked set of
clothing from the Western Regional Jail conveye the same message as the
shackles addressed in Deck; that the defendant is in custddy, and that he is in
custedy becatise he is a dangerous person. Clearly 1dent1f1ab1e jail attire implies a

dangerous character, and indicates that a defendant is elther too dangerous or

too poor to be on bond. Under either circumstance, the message conveyed cannot

pass constitutional rmrster.

If anything, the use of the jail garb at issue in this case may be more
prejudicial than the utilization of a set of leg man.a.cles or shackles. If a defendant
is seated and is wearing street clothing, leg manacles or other devices may not be

visible to a jury. In short, steps may be taken to minimize the appearance and

visibility of manacles or other restraint devices. (See, e.g., State v. Youngblood, 217

5 It is impossible to determine this fact from the record, although the appellant asserts that he

wore leg shackles throughout the penalty phase of the trial

18




W. Va. 535, 618 S.E. .2d 544 (2005) (use of a “stun-belt” during voir dire that was
not “readily apparent” to prospective jurors not error) ).

The same cannot be said of -a full set of jail clothing. Such attire cannot be
minimized or made less apparent. A person cloaked in a bright orange shirt,
matching bright orange pants and orange plastic shower shoes canniot bé placed
in the courtroom in. such a way that the juty cannot discern his or her cﬁrrent
custodial status.

It is also importanf to note the duration. of the jury’s exposure to Mr.

Finley while he was garbed in this manner. Appellant’s appearance in jail

| clo’cﬁing was not a fleeting glimpse by the jury. In State v. Linkous, 177 W. Va. 621,
355 S.E. 2d 410 (1987), the Court held that a jury’s view of a defendant in
handcuffs for a “brief périod of ﬁme prior to trial” was not prejudicial error. The
entire penalty phase of Mr. Finley’s trial was conducted while he was attired in
jail clothing. This was not the brief pretrial period addressed in Linkous, nor the
short period necessary for voir dire as noted in Youngblood. |

What is missing from the case at bar was any valid reason to compel Mr.

Finley to dress in the manner required by the trial court. Deck requires that the

forced utilization of shackles during a penalty phase must be “justified by an -

essential state interest - such as courtroom security - specific to the defendant at
trial” In the present case, no facts were cited as to why Mr. Finley was
compelled to dress in jail clothing. A thin attempt at justification was made by

citing a “policy” of the Cabell County courts. However, this “policy” has no basis

19



in law or fact, and serves no useful purpose. Permitting a defendant to wear

civilian clothing during the penalty phase of a trial does not in any manner slow '

courtroom proceedings or otherwise effect the orderly administration of justice.
Failing to permit a defendant to be clothed in such a manner, however, directly

effects the constitutional rights of the accused.

B 2. Under W. Va. Code §62-3-15, The Proper Remedy for the Violation Herein

is a New Trial, Not a Remand for Resentencing:

Assuming for the sake of argument that this Honorable Court accepts the
Appellant’s assertion that the sentencing proceeding was fatally flawed, the
Appellant would argue that ;che West Virginia Code requires that a new trial be

conducted.

Since State_v. LaRock, supra, West Virginia courts have accepted
bifurcated trials as a common practice in circuit courts. While the Court has

addressed various issues regarding bifurcation, the Court has not yet decided the

appropriate specific remedy for violations occurring during the penalty phase of

a bifurcated proceeding.

The Court touched on a somewhat related issue in State v. Brown, 210 W.

~ Va. 14, 552 S.E. 2d 390 (2001). In Brown, the Court addressed, inter alia, the trial

court’s failure to order the preparation of a presentence investigation report
following the completion of a bifurcated homicide trial. The Brown Court

determined that the failure to prepare the requested report was erroneous and

20




- remandled the métter for the preparation of a report and a new sentencing
hearing.

Brown, however, involved an error occurring affer the completion of the
penalty phase, when the jury had completed their assigned duties. In the present
case, the error was inherent in the entire penél’ry phase and was intrinsic to the
jury’s determination on the issue of mercy. -

West Virginia Code, § 62-3-15 (1994) provides that, “if the jury find in
‘their verdict that [the defendant] is guilty of murder in the first degree... the j ]ury
may, in their dlscretmn recommend mercy, and if such recommendatlon is
added to their verdict, such pei‘son shall be eligible for parole[.]”. [emphasis
added].

Thus, the language of § 62-3-15 mandates that “the jury” which
determmes guilt be “the jury” which determmes the issue of mercy. The
language of the statute is clear and unambiguous; it does not state that “a” jury
may recommend mercy, but that “the” jury, being the same jury that made the
initial fﬁlding of guilt, determine_the issﬁe of- mercy. The s%afute stmply does not
provide for the convening of an alternate jtiry to. decide the issue of mercy.

In State v. Doman, 204 W. Va. 289, 512 S.E. 2d 211 (1998), the Court

discussed the remedy for an error in instructions which incorrectly advised the
jury of the length of time that a defendant might serve before being eligible for
parole. The Court remanded the case for a “retrial by a jury” solely upon the

issue of the recommendation of mercy, declaring that, “it would be a waste of
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judicial resoufces to fequire an entirely new trial, rather than to require a limited
trial on the recommendation of mercy.” |

- The. Q_Q@_@ opinion fails, however, to add;ess a key issﬁe: the statutory
language set forth in § 62-3-15 that “the jury” must determine the dual issues of -
guilt and mercy. The opinion contains no discussion whatsoeve;‘ of the jury
pfovisions of § 62-3-15, and cites no authority for the proposition that a separate
jury, unaware of the evidence pfesented in the guilt phase of a trial, would be
competent to pass sentence upon a defendant whose guilt was established by
another jury some years earlier.

Winat is implicit in § 62-3-15 is that the Legisiatﬁre clearly intended that

“the jury” which heard all of the evidence regarding the facts of a case should be

“the jury” which makes the recommendation regarding meréy. Facts adduced

during testimony during the guilt phase would remain in the minds of the jurors,

and whether these facts are aggravating or mitigating, would unquestionable be
relevant in mercy determinations.

Convening a separate jury solely on the issue of mercy not only violates
the spirit of § 62-3-15, but would hot, as the Court indicated in Qgﬁa_n, save
judicial resourcés. Because they are addressing a jury unfamiliaf with the facts of
the case, the prosecution and defense would unquestionably be compelled to put
on as much evidence concerning the facts of the crime, and any defenses, so as to

properly address the issue of mercy. Basically, the “shortened” sentencing retrial
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would, by riecessity, evolve into a full-scale trial, and the stated intention of

saving “judicial resources” would be easily defeated.,

CONCLUSION
Ieffrey. Finley received a birfurcated' trial in an effort to have his jury
separate the is;sues of guilt and mercy at his trial. At the penalty phase, the jufy
was confronted with a defendant who looked every bit the part of an inmate, in
clearly identifiable bright-orange jail attire, Mr. Finley’s attendance in this
cioth_ing-was_ not his decision, but was compelled by the trial court because “it's

our policy in Cabell County.”

‘As the United States Supreme Court held in Deck .v. Missouri, a
defendant’s appearanée in shackles at a penalty hearing inevitably effects the
jury’s perception of a defendant’s character and thergby undermines the jury’s
ability to infellig_ently weigh all factors in deciding sentencing. The Appellant
assefts_that the compulsory donning of Ciearly identifiable jail clothing, which is .
more visible to a jury than manacles, equally undermines a jury’s ability to
rationally determine a particular sentence. |

West Virginia law clearly requires that the same jui‘y determine both guilt
and mercy in a murder trial. Accordingly, if .a particular sentencing proceeding is
determined to be unlawful, it is necessary that the matter be remanded for a full

trial to permit the same jury to determine all issues as provided by law.
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Therefore, the Appellanf would pray that the Honorable Court overturn

the Appellént’s first degree murder conviction and remand the matter to the

cireuit court for a new trial. In the alternative, the Appellant would request the

the Honorable Court remand the matter for an evidentiary hearing regarding the
issue of whether the Appellant was forced to wear shackles during the penalty

phase of his trial, a practice expressly prohibited in Deck v. Missouri.

| Respectfully Submitted,

Jetfrey L. Finley,
By Counsel

ok Bar # 5255

< «7/ /0l

J. ;,ﬁlckok Bar No. # 1704

West Virginia Public Defender Services
Building 3, Room 330

1900 Kanawha Boulevard East
Charleston, West Virginia 25305-0730

Telephone (304) 558-3905

24




(3%

e

IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA

ORIGINAL

vs. : INDICTMENT NO. 03-F-103

STATE QOF WEST VIRGINIA

Defeﬁdant.

Transcript of proceedings had in the trial of

the above-styled action before Honorable Dan O Hanlon,
, o "
Judge, and a jury, on Tuesday, Qctobexry 12, 2004.

APPEARANCES :

T

¥

CHRISTOPHER D. CHILES, Esq., Prosscucing Attornay,
Counsel for the State. :

[l

GERALD O. HENDERSON, JR., Esqg., Huntingten, Wes
Virginia, Counsel for the Defendant.

NANCY 3. FRALEY, Esg., and R. DAVID BEROWN, Esq.,
Huntington, West Virginia, Co-Counsel for zhea
Defendant. :

Defendant in person.
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‘above-styled action, the following proceedings were

out what the policy isg.

BE IT REMEMBERED :rha- neretofcora, T3 wit, o.

Tuesday, Cctober 12, 2004, on cha trial of rhe

nad: .

COURT : Good mdrnidg, ladies and

-3
e
)

gentliemen.

MS. FRALEY: éood morning, Your Honor.

THE COURT: Prior to Cdming cut on the banch,
I was approached by the bailiff'requesting now Mr.

Finley was to. be dressed for courr. Also, his

attorneys and the prosecutor came in my office to find

I've inguired and my understanding here in

Cabell County is that ounce he’'s been convictced, this

jury already knows that he is a convict, they’'re the

N

ones tnat convicted him, that he comes over not in a

rt
™
.

i

suit, bu his regular jail clothes.
And, so, I said that I would do that out here
on the record in case you>Wanted to object to that.
MS. FRALERY: Your Hdnor, our client would
requéét to the Court that he be permitted to dress in
civilian clotﬁes.

THE COURT: At this time I'm going to deny

that request. And I’ve asked them to take his

handcuffs off in case he needs to testify or write
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Neﬁt I wanz to address mys2lf to che people
-- looks like there'’'s just ons persaon in the
audience. There wers several.outbursts during the
Erial. T didﬁ’t appreciate thpse. Those don’'t maks

the jury’s job ox the Court’s job any easier.
And I want to assure anybody that’s in the

2r ocuthursts that T

rt
o

audience that if tfhere are fur

ave you removed from court, and if neceéssary,

-
jt
i
o
juy

21 ourgelveas.

o}
o1
e

held a contempt hearing. So, let’'s co

I vou can’t control yourself, get up and get out of my

S courtroom. You're not welcome hereﬂ
MR. CHILES: She’s an intern working up in
our office i don’t think that will be a problam.
THE COURT: Please tell any witnesses you

nave or any people that are going to stay that you see

here. Otherwise, Ileat’s bring the jury in.

MR. CHILES: A procedural matter. Since Mrs.

Finley or Libby Finley 13 not here, I don't thinkri’m
going tc have any_witnesseé. I don’t want to fun the
riék of putting in any hearsay stuff and running into
problem with State vs. Crawfofd or possible --

THE COURT: FHave you folks exchanged any

potential jury instructions?

MS. FRALEY: We have, Your Honor.
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