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INTRODUCTION

The question raised herein is simply this: does a party have a right to try his case to a
fair and unbiased jury? In this medical/nursing negligence case, the trial court erred by

refusing to strike five jurors for cause who, in their responses to a juror questionnaire and voir

| dire questioning, expressed clear, disqualifying biases. Perhaps nothing illustrates this point

better than the contemporaneous observations about the jury panel expressed by the Honorable
Mark A. Karl, the trial judge overseeing jury selection. As Judge Karl recognized part of the
way through j_ury selection:

...We may not get a jury seated. If the challenges persist, and I
understand that’s your right, but I'm just saying, I know what the

- rest of these answers [to the jury questionnaire] are in this stack,
and we’re going to have it for the rest of the afternoon. ..

1l take [the plaintiff’s motions to strike] under advisement and -
see where we get with the rest of the jurors. "I just want
- everybody to be on the heads up that we may not get a jury. '

The climate that we have here, if you look at these answers that
people say, they think that lawsuits have driven up health care
costs. They think they’ve driven doctors out of area.

The publicity that the physicians got from their white coat day at
legislature, the days that they went on strike, they got the jump
when they came out on the aftack here. [ 'think they’ve done
good PR work with the public. '

I know the argument that insurance premiums went up because
companies lost money in the stock market. That’s hard to
explain to the average juror who doesn’t do this every day, like
we do. ' ' _—

- We’ll plod on and see where we get.

See Trial Tr. at 170, 172. In an effort to seat a jury from this;gleari.y' biased panel, Judge Karl

erred by denying the plaintiff’s motion to strike five jurors who were disqualified as a matter of

law under the principles announced-in Syl. Pt.-5, O’Dell v.-Miller; 211 W.Va.- 285, 565 S:E.2d -
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407 (2002) and Rine v. Trisari, 187 W. Va. 550, 555-56, 420 S.E.2d 541, 54647 (1992).

example: |

B One of the jurors seated over the plamtlff”s objection was Shelly Tuskey.

The trial court also erred by refusmg to gla.nt the plamnff s motion for Judgment as a

During voir dire, Ms. Tuskee stated that it was her belief that among the many
doctors “driven . . . out of practice and [into] retirement” by medical
malpractice cases was her personal doctor of over 30 years. Ms. Tuskee
admitted that she was “devastated” by the loss of her private physician and
agreed that she was surprised by the allegations against him “[bJecause of the
character of him as a doctor.” See Trial Tr. at 49-50. Not surprisingly, Ms.
Tuskey became the foreperson of the jury that returned a verdict in the
deferidant’s favor in just 43 minutes.

Another one of the jurors seated over the plaintiff’s objection was Dana
Ullom. Mr. Ullom admitted that his own life experiences would probably
prevent him from returning an award for certain types of damages even if
instructed to consider those damages by the court. See Trial Tr. at 148.

Another- one of the jurors seated over the plaintiff's objection was Karen
MeDiffit. Ms. McDiffit told the court and the parties, that her daughter had
previously been sued by plaintiffs counsel. Although she stated that she
presently harbored no ill-feelings, she admitted to having been “angry” and
“upset” because she thought the undersigned firm was representing a client
falsely claiming to be hurt. See Trial Tr. at 248-50. Even if Ms. McDiffit
disavowed any continuing ill-will, if is impossible to see how the plaintiff
could have had any credibility with Ms. Mc})sz t umder these extraordinary
c;rcumstances .

Another one of the jurors seated over the plaintiff’s objection was Carl
Anderson. Mr. Anderson, a former emplovee of the defendant, admiited in
voir dire that he believed that “the [medical malpractice] crisis that was in the
papers” contributed to rising health care costs and stated that he would be
concerned that if he returned a verdict against the defendant, he would be
contributing to that problem. When asked if he could set aside this bias, he
was simply unable to say that he could. See Trial Tr. at 159-64.

The final juror seated over the plaintifPs objection was David West. At the

time of the trial, Mr. West’s wife had worked as a nurse for the defendant for
the last 23 years. In fact, the very first thing Mr. West did upon receiving his
jury questionnaire was show it to his wife to see if she knew any of the nurses
whose conduct was at issue in the litigation. See Trial Tr. at 173-75.
Essentially, this amounts to an entirely improper ex parte communication

" about the case with an employee of the defendant.

matter of law, The habthty issue at tnal was Stralghtforward Did the nurse invelved take

2
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réasbnabie steps to ensure her patient’s safety in moving her patient from a éha.i_r to a
wheelchair? VIt was uﬁdisputed at trial that the nurse involved violated her own hospital’é
poiioies for lifting and moving patients by 1'efusing-to dék for assistance and, further, by
grabblng the Danent s coat slePVP instead of securing and supporting the patient’s body. The
nurse, in fact, admitted _to violating these policies. The trial court’s refusal to grant judgment as
to liability in the ?Iaintiff’ s favor under these facts constitutéd error.

The third as#ignment df enbr relates to a nurse’s note that was _withheld and later

returned by the patient’s son. The court erroneously permitted the son to be cross examined

|| concerning this incident even though it bore absolutely no relevance to any of the issues in this

case. This questioning left the false impression that the son was a “thief”” who ‘wanted to profit
from his mother’s misfortune. The court should have granted a new trial for this evidentiary

€ITor.

STATEMENT OF FACTS

Mikesinovich was a patient at Reynolds Memorial Hospital, Inc. (“Reynolds™) causing her to
suffer a broken hip aﬁd substantial pain and medical treétment. Mrs. Mikesinovich _ﬁ.ied a
lawsuit as a result of Reynolds’ conduct. However, she &id not. live long enough to be éble to
have her day in court. Twenty—-two. months later, Mrs. Mikesinovich wés dead and this case

continued to be prosecuted by her son, Mark. Reynolds’ own pol1c1es and procedures for

-hﬂmg and movmg of patlents states, “More than one person may be necessary to assist patient.

Always obtam as much help as needed to prowde for [the] safety of the patient.” See

Plaintiff’s EXthlt No. 21 (Reynoids Pohcles and Procedures for Lifting and Movmg Patients),

- 246 W MAIN-SFREET - -- - -[f-- = -

ST CLAIRSVILLE, OHIO 43950

(740) 695-8141

~On January 24, 2001, Nurse Elizabeth Tagg dropped Mary Mikesinovich while Mrs.
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at 1.' It was undisputed that Nurse Tagg attempted to transfer Mary Mikesinovich without
asking for ass1s’_cance from any one of the several other nurses available to help her that day.

- That same policy states unambiguously that when assisting a patient to Waik, a nurse
must hold a pﬂtwnf firmly around the waist [and] assist [her] to [a] standing ﬁoéition.” The
nurse must then “[h]ave [the] patient put [her] arm around [the nurse’s] waist and support [her]
firmly across the sl_mulders while walking.” Id., at 3. Tt was alsb imdisputed that Nurse Tagg
violated this policy“-by merely holding onto.Mary Mikesinovich’s coat sleeve while trying to
help her stand and walk to the wheelchair. As a result of these (and othel) clear devmtlons'
from the standards of care, Nurse Tagg dropped Mary Mikesinovich and b1okc—: Mrs.. |
Mikesinovich’s right hip.

| The facts may be. briefly .summarized: Mrs. Mil(esino.vich went to Reynolds for an
excision of a mass ih her l‘ight breast.* She was 86 years old eﬁ the t‘ime. Prior to the procedure,
Mary received Versed and Fenalyl and went under MAC anesthesia for the duration of the
surgery. Following the procedure, Mary was then taken to tﬁe Reynolds’ outpatient surgery
department under fhe care of Nurse Tagg. Nurse Tagg and Darlene Gillingham, another nurse
in Reynolds" outpatient surgery 'depa;‘tment, walked Mrs. Mi_kesinm.riéh to the bathroom. Nurse
Tagg_was'. on one side of Mrs. Mikesinovich. and Nurse Gillingham was on the other side,
grasping Mary ﬁrmly around the waist as she was required to do by Reynolds® own policies
and procedures. | |
After walking Mrs. Mikesinovich to the bathroom, Nurse Tagg dressed Mrs.
Mikesinovich because of the patient’s condition including her belief that Mrs. Mikesinovich

might be “light headed” after her anesthesia.

! Reference is made to- the plaintiff’s trial exhibits Wthh were marked, bound in a three iing binder and
madea palt of the record. :

4
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Once Mary was dressed, Nurse Tagg attempted to transfer Mary to a wheelchair for

|| discharge to home. In spite of concems just minutes prior, Nurse Tagg, in violation of

Reynolds’ policies, transferred Mrs. Mikesinovich 1o the wheelchair without help even though
at least two other nurses were available in outpatient surgery to assist with the transfer. Nurse

Tagg further violated Reynolds’ policies and the standards of care by holding onto Mary’s coat

| sleeve instead of grasping Mary firmly around the waist or shoulders as she was required to do.

As aresult of Nurse Tagg’s negﬁgence, Mrs. Mikesinovich struck the ground and broke
her hip. As a result of her injuries, Mary Mikesinovich was taken by ambulance to Wheeling
Hospital where she underwent 'emerg.ency surgery on her broken hip. She was transferred to

the Hosp1tal s Skilled Care Unit where she was treated for two weeks before belng sent to

. Wheeling Hospltal s Continuous Care Center for additional treatment. Before her fall, Mary

was an energetic and V1b1ant memb01 of her community, who drove her own car, aitended
church, and part1c1pated in bingo. Following her fall, she was a virtual shut-in, unable to care
for herself in the most routine aspects of daily life.

Mary Mikesizlo\}ich and her son, Mark, brought this action against the defendant,
Reynolds, alleging that it was liable for the negligence of its emplby'ee, Nurse Tagg; Mary died
22 months later and Mark Mikesinovich, Mary’s son and executor, was substituted as plaintiff

in her stead.

trial on July 19, 2004. The jury venire was given questionnaires in advarice of trial. The
responses provided in these questionnaires reflected a substantial amount of bias. The plaintiff
moved to strike multiple jurors based upon the written responses 1n the questionnaires and the

responses given by them as part of the oral voir dire. Tn the case of five i jurors, i.e. JUI‘OI‘S

Tuskey, Ullom Anderson, West and McDIfﬁt the plamtlffs respectwe motions to strike were

Because the defendant offered next to nothing to settle the case, the matter proceeded to -
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denied. These five jurors were .opposed to ceﬁa.in_ categories of damages and/or expressed
strong Views co1}cemi11g the medical malpractice “crisis.” Judge Karl candidly acknowledgec'l.
the “climate” in the Northern Panhandlé_ against medical malpractice plaintiffs which was
brought about by “good PR w-:_;rk” by the insurance companies. Accordingly, he struggled to
seat a jufy, noting at one poixﬁ that “if the challenges persist,...we may not get a Jury.” Trnal
Tr. at 170, 172.. As discussed below, in his effoﬁ to seat a full panel of jurors, Jgdge Karl
unfortunately failed to ‘strike jurors who should have 53611 disq‘ualiﬁe‘d. |

| Following jury selection; the c;ase proceeded to trial. The plaintiff mO\;ed, pur_sﬁant t6
Rule 50, for Jjudgment as a matter of law in light of the undisputed natﬁfe of Nurse Tagg’s
deviations .frbin Reynolds’ own policies and proéedures_ and the standard of care. The

plantiff’s motion was denied. At the close of the evidence, the jury refired and returned a

| verdict in Reynolds’ favor. The plaintiff then brought a motion for a new trial. Upon rbriefmg

.and oral argument, the court entered an order dated May 23, 2005 denying the plaintiff’s

motion. This appeal followed.

STATEMENT OF ISSUES
Whether the trial court erred by refusing to strike Jurors Tuskey, Ullom, Anderson,
West and McDifﬁt, for cause, when their responses to a .written questionnaire and voir dire

questioning indicated the presence of disqualifying bias?

- Whether the trial court erred by refusing to grant the plaintiff’s motion for judgment as
a matter of law in the face of undisputed evidence that Nurse Tagg violated the standard of

care, as articulated by the hospital’s specific policies for lifting and moving patients?

.. 248W MAINSTREET ... . {f.. ...
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Whether the trial court erred by overruling the plaintiff’s objection to evidence that

Mary Mikesinovich’s son, Mark, withheld and later returned a nurse’s note where the incident

~ |{had no relevance fo the issues presented and was clearly and profoundly prejudicial to the

plaintiff’s case?

STANDARD OF REVIEW.

The first assignment of error relates to the trial court’s refusal to strike jurors for cause.
The appropriate standard of review is abuse of discretion: “We review the trial court’s decision

on [striking a juror| under an abuse df discretion standard.” State v. Wade, 200 W.Va. 637,

654, 490 S.E.2d 724, 741 (1997).

The denial of a motion for judgment as a matter of law is reviewed under the following

| standard: “We apply a de novo standard of review to the grant or denial of a pre-verdict or

post-verdict motion for judgment as a matter of law.” Gillingham v. Stephenson, 209 W.Va.

741, 745, 551 S.E.2d 663, 667 (2001),

With regard to the evidentiary issue raised in the plaintiff’s third assignment of error,
the following standard applies: “[Mlost rulings of a trial court regarding the admission of

evidence are reviewed under an abuse of discretion standard....]A]n appellate court reviews de

novo the legal anaiysis underlying a trial court’s decision.” State v. Guthrie, 194 W.Va. 65 7,

680, 461 S.E.2d 163, 187 (1995).
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L.

THE TRIAL COURT ERRED BY REFUSING TO STRIKE - JURORS

- TUSKEY, ULLOM, ANDERSON, WEST AND McDIFFIT FOR CAUSE
WHEN THEIR RESPONSES TO A WRITTEN QUESTIONNAIRE AND
VOIR DIRE QUESTIONING INDICATED THE PRESENCE OF A -
DIS QUALIFYING BIAS

It is well established in West Virginia that “[wlhen individual voir dire reveals that a

prospective Juror feels prejudice against {a party] which the juror admits would make it difficult

for him to be fair, and when the juror also expresses reluctance to serve on the jury, the
[party’s] motion to strike the juror from the panel for cause should ordinarily be granted ” Syl

Pt. 1, State V. Belmett 181 W Va. 269, 382 S.E.2d 322 {1989). Add1tlon¢111y, once a juror has

made a clear statement 1eﬂect1ng such bias, “the prospectlve _]1.11‘01‘ 18 dlsquahﬁed as a matier of
law and cannot be rehabilitated by subsequent questioning, later retractions, or promises to be

fair.” Syl Pt. 5, O’Dell v. Miller, 211 W. Va. 285, 565 S.E.2d 407 (2002). This fundamental

y principle has been cited and reaffirmed by this court time and again. See, e.g.. Syl. Pt. 2,

Thomas v. Makan, 624 S.E.2d 582 (W.Va. 2005). As this Honorable Court has held; “The

relevant test for determining whether a juror is biased is whether the juror has such a fixed
Opinion that he or she could not judge impartially.... Even though a juror swears that he or she
could set aside an opinion and decide the case on the cvidence, a juror’s protestation of

impartiality should not be credited if the other facts indicate to the contrary.” Syl. Pt. 4, State

v. Miller, 197 W. Va. 588, 476 S.B.2d 535 (1996); State v. Salmons, 203 W. Va. 561, 580, 509 _
S.E.2d 842 (1998).

“Because preconceived notions about the case at issue threaten impartialit , each juror
p -

. MBW.MAINSTREET- - - } - - .

ST. CLAIRSVILLE, OHIO 43850
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must be free of bias.” See Michael v. Sabado, 192 W. Va. 585, 592, 453 S.B.2d 419, 426
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(1994). In other words, each party has a right to a verdict from unbiased jurors acting without
prejudice. The ininds of prospective jurors should be V\}ho]l.y free from bias or prej udiee; whicﬁ
can be showﬁ by either the juror’s admission er by proof of specific facts. See Syl Pt. 5,
Miller. |

Fmally, a litigant has a rlght to exercise peremptory strlkes from a Jury panel consisting

of quahﬁed impartial and unbiased j _]UIOI‘S See Doe v. Wal-Mart Stores, Inc., 210 W. Va. 664

672 558 S.E.2d 663 (2001). ‘With respect to the issues presented here, Rine v. Irisarj, 187 W.
Va. 550, 420 S.E. 2d 541 (1992) 1s on point and eompelhng

- Rine was a Marshall Counﬁy medical malpractice case filed aﬁer Mich.aeig_Rine suffereci
severe injuries at the hands of Dr. Irisari at Reynolds Memorial Hospital. Although the Rines
had claims against Reynolds and several otherrr defendants, the pllaintiffs settled. those claims
and proceeded to trial egainst Dr. Irisan. See B_iﬁ_e, 187 W. Va. at 552 n. 4. |

During jury selection in that case, issues arose as to- the qualifications of two of the

jurors. One 3'1_11'01', Ms Okel, wae an LPN at Reynolds. She knew Dr. Irisari and had observed
him performing surgery. She also stated that her daughiéer had been a patient of Dr. Irisari’s
wife. Id. at 555 & n. 11, Despite this predisposition to bias, Ms. Okel stated that her
employment at Reynolds “would not influence her either against Dr. Irisari or [the plamuffs]
Id. at 555 n. 10. The trial court did not strike Ms. Okel for cause.
The second juror, Mr. Brown, owned a grocery store across the street from Dr. Irisari /
He acknowledged that Dr. Irisari was a good nelghbor and customer and lhat it 1111ght be
difficult for him to return a verdict against Dr. Irisari knowing he would have to meet Dr.

Trisari’s wife and look.her in the eye. Id. at 555.

. PAEW MAINSTREET. __ ]
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Afier the jury returned a verdict for Dr. Irisari, the Rines appealed. The Supreme Court
of Appeals reversed and remanded the case for a new trial. Among the errors found by this
Court was the frial court’s failure to strike Ms. Okel and Mr. Brown for cause.

The Court began its analysis by recognizing the trial court’s discretion in seating a jury,

but held that this discretion had clearly defined limits:

[Tlhe discretion granted the trial court in striking jurors for
cause must be balanced against our determination, after the fact,
of whether the potential jurors were sufficiently biased so as to
prevent a fair trial. This Court has concluded that ‘the mere
statement of a prospective juror that he or she is not biased with
respect to a particular cause may not be sufficient for the trial
court to include that no such bias exists.’

Rine, 187 W. Va. at 555-56, guoting Davis v. Wang, 184 W Va, 222,225, 400 S.E.2d 23.0, 233

_ (199_0). Rine reaffirmed the holdings in State v. West, 157 W. Va. 209, 200 S.E.2d 859 (1973)

and State v. Matney, 176 W. Va. 667, 346 S.E.2d 818 (1986) when it held that “[a]ny doubt the

Court might have regarding the impartiality of a juror must be resolved in favor of the party

seeking to strike the potential juror” and that the purpose of voir dire is to seat jurors “who are

not only free from prejudice, but who are also free from the suspicion of prejudice.” Rine,.187

1| W. Va. at 556 & n. 13.

In finding that the trial court abused its discretion in refusing to strike Ms, Okel and Mr.
Brown, the Court held:

In the case now before us, although Ms. Okel and Mr. Brown -
both represented to the trial court that they each believed they
could reach a verdict based solely on the evidence and the
instructions, certain statements made by each of them
brought their impartiality into doubt. The mere statements by -
both of these jurors to the effect that they would not be biased
were not sufficient for the trial court to conclude that no bias
existed, given their other statements about Dr. Irisari and his
wife. In accordance with Davis, supra, any doubt regarding
the impartiality of Ms. Okel and Mr. Brown should have
been resolved in favor of the appellants who were seeking to
strike them from the jury for cause. Thus, we agree with the

10
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appellants that cause existed to strike Ms. Okel and Mr. Brown
from the jury. Accordingly, we find that the trial court abused
its discreuon

‘discussed below, _MS. Tuskey, Mr, Ulloﬁl, Mr. Anderson, Mr. West, and Ms. McDiftfit
_éxhibited a disqualifying bias ‘and each éf them should have been strib_ken from the jury.
Ftrthermore, as was the case in _D“@.m the bias of these jurors preventéd them from even
reaching the issue of damages and, instead, resulted in a defense verdict. |
| Applying these same standards to the p1'¢seﬁt case, it 1s clear thaf the_ trial court erred by
refusing to .strike five jurors for cause. Each of them expressed bi_asrin clear terms pi'eventing
them from sitﬁng as imf)artial jurors. Under settled law, any doubts concerning impartiality
should have been resolved in the plaintiff’ s favor. More signiﬁeant],y, once a clear statément of
bias was explessed it was unpossible for the trial court to 1ehab111tdte these Jur01s through
further questi onmg | |
A; Silelly Tuskey’s devastation about what happened to her

personal physician of over thirty years irrevocably biased

her against the plaintiff.

._In .She]_Iy Tuskey’s case, all of the indicia of an underlying bias were present. She was
previously the secretary to tl_ie director of development at another area hospital énd had a sister
prachcmg as a nurse. Importantly, she had a personal exper 1ence.1n her life that solidified in
her mind what she perccwed to be the effects of the lawsuits brought against health care
pro{ridel's, As Ms. Tuskey told the court, she was aware that her persoﬁal physici'cin of over

thirty years was forced into retirement because of a medical malpractice suit. She also believed

|| that such lawsuits have “driven a lot of doctors out of practice and [into] retirement.” See Trial

Tr. at 49-50. Ms. Tuskey told the court that she “was devastated [about what happened to her

.

docfor], because he was a great doctor.” Id. She told the Court that she was surprised by the

11

Rine, 187 W. Va. at 556 (emphasis supplied). As was the case in Rine, in each instance




BORDAS & BORDAS, PLLC
ATTORNEYS AT LAW
1358 NATIONAL ROAD

VHEELING, WEST VIRGINIA 26003 .

(304) 242-8410

OHID OFEICE

allegations against her doctor “[bJecause of the character of him as a doctor, and because I was
under his care for a number of years, 30 to be exact.” Id. at 50.

These persenal experiences caused Ms. .Tuskey to believe that malpractice cases have
changed oul' health care system for the worse. Id. at 49. Additionally, on her Jjuror
questionnaire, Ms. Tusl(ey stated.that medical malpraetice cases have “driven up healthcare
costs™ and have advelsely affected the avaﬂablhty of healthcare services. See Questlonnalre
Responses of Ms. Tuskey at Nos. 38, 43. Ms. Tuskey also supported the recent walkoat of
Wheeling area phys1_01ans stating that they had to do somethmg “to protect themselves.” Id. at
Nos. éll, 432, | |

The court ’took the plaintiff’s motion to strike Ms. Tuskey for cause under advisement
a.nd subsequently demed that motion. See Trial Tr. at 55-56, 204. The court’s 1at1011a1e for
denying the p1a111t1ff’s motion to strike Ms. Tuskey was based on its perception that her
adm1tted prejudice was somehow lessened by comparmg it with the overwhelnnng biases of
some of the other members of the pane] The court described Ms, Tuskcy as “above and
beyond the ave1age juror.” See Trial Tr at 56, Addltlonally, as was the case W1t11 most of the
other jurors at issue, the court appears to have seated Ms. Tuskey out of a desire to seat a jury
before running out of panel members. As the trial court stated: o
[l]et me just tmake an observatmn here. I've gone through these
Jury questionnaires, twice. My reaction is, we’ve only got Mrs.

Tuskey, which has been challenged by the Plaintiff. -We have
Mrs. Dolin, who’s not been challenged. We now have Dana

Ullom, who’s been chaIlenged and Carl Anderson, who’s been -
challenged We may not get a _}111 y in this case.

We have two jurors out of 10. We may not get a jur y seated. If
the challenges persist, and I understand that’s your right, but I'm
_just saying, I know what the rest of these answers are in this |

stack, and we’re going to have it for the rest of the afternoon.

- P46 W.MAIN.SYREET. .—... .|| ..
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I’ll take [the plaintiff’s motions to strike] under advisement and
see where we get with the rest of the jurors. I just want
- everybody to be on the heads up that we may not get a jury.

The climate that we have here, if you look at these answers that
people say, they think that lawsuits have driven up health care
costs. They think fhey’ve driven doctors out of area.

The publicity that the physicians got from their white coat day at
legislature, the days that they went on strike, they got the jump
when they came out on the attack here. I think they’ve done
good PR Work with the public. B

I know the argument that insurance premiums went up because
companies Jost money in the stock market. That’s hard to

explain to the average juror who doesn’t do this every day, like
- wedo.

See Trial Tr. at 170, 172.2 |

Of course, the test for qualifying a juror is an individual question. A juror’s biases

cannot be evaluated in relatlon to other members of a jury pane] all of whom were exposed to

good PR work” by the mechcai -insurance mdustry In short then Ms. Tuskey was biased.

This does not change even if she happened to be not quite as biased as the other members of

|| the panel.

As the above facts demonstrate, Ms. Tuskey’s personal, surprising, and devastating loss

of her physician hanslated into a bias against medical ma]p:acnce plalntlffs This was a

demonstrable bias that could not be rehabilitated. TInstead of being stricken for cause, Ms.
Tuskey became the foreperson for the j Jury that returned a verdict for the defense in just forty-
three (43) minutes. |

.B. Mr. Ullom should have been stricken as soon as he

stated that his life-experiences would prevent him from
following the Court’s instructions.

—.. % The.above-cited. discussion -came up -in- the -context -of the -argument regarding -potential juror - Mr.
Andelson discussed in detail later in this memorandum, :

13
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As was the case with Ms. Tuskey, the preconditions for disqualifying bias exisied ig
Mr, ,Ulldm’s life. First, Mr. Ullom’s wife was a praéticing CNA at Wheeling Hospital’é
Continuous Care Center. & Mr?‘UllOm’.s Jury Questionnaire Responses at No. 9. It must
have beenr'very easy for Mr. Ullom to place his wife in the fole of Elizabeth Tagg as the case
progr_essea. More importantly, Mr. .Ullom was invplved in a truck accident that caused him
nerve damage and the loss-of enjoyment of his own life. See Trial Tr. at 143-44. During voir;
dire, Mr. Ullom was asked v?hat role this persoﬁal expérience would play in his deliberations.

Candidly, Mr. Ullom told the trial court and the parties that his life-experiences would probably

prevent him from returning a verdict, even if that meant disregarding the court’s instructions:

Mr. Bordas: If the court were to instruct you that if the
plaintiffs prove their case and the evidence shows that Mrs.
Mikesinovich suffered a loss of enjoyment of her life because
she was unable to do certain things, would you be able to
follow the court’s instructions and return a verdict with respect
to loss of enjoyment of life or would your own experiences
and the fact that you didn’t receive anything for your loss of
enjoyment of life prevent you from doing that?

Prospective Juror Ullom: 1 think it would probably prevent
me, '

S_ég Trial Tr. at 148,

In its order denﬁng the plaintiff’s new trial motion, the trial court indicated that Mr.
Ullom was confused, and, when questionéd furtliér, clarified that he would follov} the courf’s
instructions. First of all, this is exactly the kind of rehabilitation that is improper under Q’Dell.
Mr. Ullom candidly and un.equivocaliy stated that his life experiences would prevent him from
awarding damages for loss of enjoﬁneﬁt of life. Even when questioned further by the court,

Mr. Ullom did not relinquish his views but, inétead, stated with considerable reluctance that if

he was instructed to do so he “would probanyi have to” make an award for loss of enjoyment of

- I life. See, Trial Tr.'at_152.' As this Court clearly held in syllabus point 2 of Davis v. Wang, 184

14
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W.Va. 222, 400 S.E.2d 230 (1990), ;‘[a] jury corﬁ?rised of members who do not believe in a
certain type of damages, yet reluctantly agree'that they will follow law to the contrary, does no;[-
constitute - an inﬁParﬁal jury” consistent with constituﬁonal, statutory  and rule-based
requirements.

- Mr. Ulloni_ alsQ related his experiences in the fire department to the medical profession
in another way. Specifically, Mr. Ullom sald that doctors are Just like those in the “sheriff’s
department, ﬁre department, anythmg thre someone is trying to better themselves, it takes
their time and their money to do this, and then like I say, the rates just keep going up asa
result of lawsults Id. at 150. Finally, and most 1mportant1y, Mr. Ullom freely admitted that he
was concemed that retu_mmg_ a Verdlct against Reynolds m this case would cause health care

J

costs to go up and that this would be in his mind if called on to serve as a juror. Id. at 150-51.

| Clearly, Mr. Ullom should not have been on the jury.

C.  Carl Anderson should not have been on the jury because
he admitted that the effect of m‘nlpractlce verdicts on
healthecare costs could enter his deliberations, even if the
Court instructed him otherwise.
Again, Mr. Anderson had a predisposition .agaiﬁst the plaintiff, He was the son of a
physician who had been sued for malpractice. See Trial Tr. at 156-157. He was lifelong

friends Wlth several area physmans and had more than one conversation w1th those fuends

about the damage they believed had been 111f11cted on the health care system by malp1act1ce

| cases. Id. at 161-63. Fmally, Mr. Anderson was himself a former employee of Reynolds.

Memorial Hosp1ta1 Id. at 164.
“This underlying predisposition and bias agamst the plaintiff became clear when Mr.
Anderson was asked about his own views on malpractice cases. In response, Mr. Anderson

stated that “the crisis that was in the papers” contributed to driving up health care costs. Id. at

159-60. Mr. Anderson said that he was concerned that if he returned a verdict against

15




BORDAS & BORDAS, PLLC
ATTORNEYS AT LAW
1358 NATIONAL HOAD
/HEELING, WEST VIRGINIA 26003
(304) 242-8410

. OHIO OFFICE .
246 W. MAIN STHEET

ST. CLAIRSVILEE OHIC 43950 —

{740) 695-8141

Reynolds, he would be contributing to a further increase in health care costs.  Id. at 161.
Finally, when he was asked if he could set aside this bias if instructed to do so by the COlll't;
Mr. Anderson was s1mp1y unable to say that he could. Id. Q’Dell’s mandate is clear: once Mr.
Anderson made statements H voir dzre ev1denmpg his btas, he could not be rebabilitated by

additional questioning. The record cIearly demonstrates that Mr. Anderson was not free from

bias or prejudice. ~Accordingly, the plaintiff’s motion to sirike him from the jury should have
been granted.
- D. Dav1d West’s entire famlly was employed by the health
care industry, including his wife - - a 23 year employee
at Reynolds Hospital. This family history translated
into a disclosed bias against the Plaintiff.
Mr., West’s wife had worked for the defendant Reynolds, for twenty- three years. See
Trial Tr at 173. Mrs. West spent most of her time in the obstetmcs department but d1d work
on dlffeient floors from time to time and attended fraining semirars with the other nurses at
Reynolds. In fact, upon receiving the jury questionnaire in this case, the ﬁrst thing Mr. West

did was ask his wife if she recognized any of the nurses’ names, Id. at 178-79. This essentially

constitutes an ex parte communication with a representative of the defendant. For all practical -

| purposes, Mr. West’s obligations as a juror began when he received that questionnaire. -

Solioitjng even cursory infot*mation about the nurses at issue here from et_nother nurse at
Reynolds Hospital is,r m and of itself, sufficient cause to strike Mr. Weet from the jury.

Moreover even if he believed it would not affect him, the fact that his wife was
employed by Reynolds would inevitably be on his mind while deliber ating. After all, Reynolds
had helped to put food on his table for 23 years. Additionally, Mr. West’s soo, daughter, son-
in-law, and daughter—ilt—law all worked 1'11 ]tosplitals Id. at 177.

As is the case with Ms. Tuskey, Mr. Ullom and Mr. Anderson, Mr West’s personal

Sifiiation had a dnect effeot on his views about malpract1ee cases. In h1s questlonnaue Mr.

16
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West said that even if there was supporting evidence, he would not award damages for pain,
suffering, or mental anguish. The only element of damage that he could award was for medical
expenses. See Mr. West’s Jury Questionnaire at No. 49. Mr. West had a demonstrable bias not

susceptible to rehabilitation. The plaintiff’s motion to strike him for cause should have been

1| granted.

E.  Karen MecDiffit admitted to being angry about the fact
that plaintiff’s counsel had previously sued her daughter
and she admitted that she would not award damages for

loss of enjoyment of life even if instructed to do so by the
Court.

Mrs. McDiffit's daughter had previously been sued by plaintiff's counsel, Bordas &
Bordas, ,PLLC, ‘and Mrs. McDiffit admitted to havihg been_ angr}; about that. ‘See Trial Tr. at
248-50.  Although she claimed no lingering lhard feelings exist;ad, Mrs. McDiffit said that she
was ui)set because she thought the Bordas firm was represen.ting ajclient falsély claiming to be
hurt. lc_i at 250. Even if her anger had subsided, as the triai court concluded, Mrs. McDiffit
and her daughter felt tﬁat the Bordas firm had assisted their client in prosecﬁting a fraudulent
claim.; For this reason alone, she should have been stricken on the .plaintiff.’ 5 motion.

This point cannot be overemphasized. Even assuming that Ms. McDiffit retained no
continuing hostility toward Bordas &VBordas, she c_learly believed tha.t the firm had sued her

daughter on a bogus claim. You do not have to be actively angry at someone to consider them

to be a liar. In all cases, the credibility of the parties and their attomeys are of paramount

importance. That is particularly true given the issues in this case. It is simply impossible to
win as a litigator if your credibility is in question. Here, Ms. MeDiffit was predisposed to

question the credibility of plaintiff’s counsel and, by extension, the pluintiff himself. Perhaps

1o greater bias can possibly exist in the litigation setting.

-5T. CLAIRSVILLE -OHID- 43950 — - [+~ -~
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Adding to this bias, two of Mrs, McDiffit’s sisters-in-law and her niece were all nurses,
two of whom were employed by the same Wheeling area hospital; and in addition her daughtel

was employed by a health msurance company, Ca:relml( Id at 251-53. Mrs. McDiffit stated

that she had discussed with her daughter the perception that “our insurance rates are higher

because of lawsuits.” Id. at 253, Although the court thought it was able to rehab]htate her,
Mrs. MeDiffit had already admltted that she would be unable to return a verdict including a
loss of enjoyment of life even ifj Instructed to do so by the court. Id., at 258-59. Under Q’Dell,

Mrs. MeDiffit was disqualified “as a matter of law” and the court’s refusal to strike her for

| Cause was error,

E. The cumulative effect of seatmg jurors Tuskey, Ullom,
Anderson,. West, and McDiffit’ resulted in clear
prejudice agamst the plaintiff, ‘

When the plamtlff moved to strike jurors Tuskey, Ullom,. An.derson, and West, the court
Initially took each of those motions under advisement. See Trial Tr. at 56, 155, 172, 185.
Eventually, and after discussing. the relatlve biases of the panel in 0i ght of the medical
industry’s PR campaign, thg court denied the plam_tiff s motions. See Id., al 170-72, 204-05.% .
Consequéntly, the plaintiff was forced to-use his two peremptory strikes on Mr. Anderson and
Mr. West allowing Mr, Ullom, Ms. Tuskey and Ms McDiffit to remain on the j me A full one-
half of the Jury deciding the case had previously expressed a bias agamst the plaintiff and it is
pelhaps of little surprise that the j jury returned a verdict for Reynolds after deliberating a mere

forty-three minutes.

As the above facts demonstrate, each of the ﬁve - Jurors at issue were prejudiced against

' the plclllltlff At the very least, it simply cannot be said that any of those j jurors were “free from

the suspicion of prejudice.”  See Rine, 187 W. Va. at 556 n. 13. Because “[ajny doubt

“*The Court dénied the plaintiff's motion regarding Ms. McDiffit at the time it was made. Id. at 263.
18
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regarding the Impartiality of a juror must be resolved in favor of the party seeking to strike the
juror,” the trial court erred by seating Ms. Tuskey, Mr. Ullom, Mr. Aﬁderson, Mr. West, and
MS,‘ McDifﬁt. See Rine, 187 W. Va. at 556. The.cumulative effect of the trial court’s error
cannot be overstated: not only was the plaintiff deprived of two ﬁeremptory strikés, but, even

after using those two strikes to remove biased jurors, éIearly one half of the jury was still too

biased to decide this case. The right to an unbiased jury is fundamental. The court’s error

mandates a new trial before a bias-free jury.

1L
THE TRIAL COQURT ERRED BY REFUSING TO GRANT THE
PLAINTIFF’S MOTION FOR JUDGMENT AS A MATTER OF LAW
WHEN IT WAS ESTABLISHED BY THE UNDISPUTED EVIDENCE,
INCLUDING AN ADMISSION BY NURSE TAGG THAT THE
HOSPITAL’S SPECIFIC POLICIES FOR LIFTING AND MOVING
PATIENTS WERE VIOLATED WHEN MARY MIKESIN OVICH FELL
The predominant issue before the Jury was whether Nurse Flizabeth Tagg followed
accepted standards of care in transferring Mary Mikesinovich from her chair into her
wheelchair on January 24, 2001. Reynolds agreed that Nurse Tagg was its agent and that
Nurse Tagg was operating within the course and scope of her employment at all relevant times
onlJ amiary 24,2001, In fact, Nurse Tagg served as Reynolds’ corpbrate representative at trial
and sat at counsel table over the plaintiff’s objection. See Trial Tr. 284-86.
At trial, Reynolds sought to have its agent, Nurse Tagg, recognized as an expert “in the
areas of nursing care, specifically as it relates to assessment and transfer of patients.” See
Trial Tr. at 619, 623. Specifically, Reynolds elicited testimony from Nurse Tagg regarding

whether or not she believed her care and treatment of Mary Mikesinovich met the “standard of

care in ali respects.” See Trial Tr. at 624. As fh_e trial transcript indicates, Nurse Tagg
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admitted that she failed to follow the standards of care for patient safety applicabie to her
attefnpt to move Mrs. Mikesinovich from 1}61‘ chair into herlwheelchair onlJ a.riuéry 24, 2001,

 Asa matter of backgrduﬁd, it is uﬁdisputcd that Reynolds policies and procedures for
“Assiéting Patients to Walk” stated: “Have patient put his arm around your waist and support
him firmly across the shoulders while walking.” . Plaintiff’s Exhibit No. 21, at 3. At trial,
Nurse Tagg, as Reynolds’ agent and expert Witness, testified that Reynolds’ policies and
ﬁl'ocedm'es are 'supposéd to ensure patient’s safety. See Trial Tr. at 649. Sh¢ further testified
that ds a murse at Reynolds, “you have to follow ﬁolicy and procedure.” Id. at 650. She
admitted that Reynolds’ policy and procedure .for assistinng a patient to walk applied no matter
whether the patient started the transfer in a bed, chair, toilet, or wherever else. Id.

When confronted with the pelicy and prdcedure quoted .above,' Nurse Tagg attempted'to
change her opinion and told the jury that fhe language of the‘procedure was a gpideline and ﬂla;t
because of her short stature she deviated from that policy on a regular basis. According to her-
modified procedure, she told the jury that “I'm to put my arm around the patient’s waist and put
their arm éroimd my shoulder.” Id. at 651. Nurse Tagg admitted that the.policy .and procedure
regarding the proper technique for transferring a pat1ent was “‘a patient safety thing.” Id. at 654.

Thus, pursuant to Nurse Tagg’s own admlssmns Reynolds pohc1es require a nurse to

| assist a patient to walk by putting the patient’s arm around the nurse’s shoulders and by havin g

the nurse hold the patient ﬁrmly around the waist. Nurse Tagg admitted this was a mandatory

‘policy, but also admitted to modifying it on account of her heigllt. Significantly, the evidence

was also undisputed that in moving Mrs. Mikesinovich, Nurse Tagg did not even follow her

unauthorized modification of the procedure. Rather, Nurse Tagg only held onto Mary’s arm,

allowing her to fall to the ground breaking her hip. See, e.g., Trial Tr. at 668.

" ST CLAIRBVILLE; QRIS " [|= « ~ -
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Additionally, Reynolds’ policies required Nurse Tagg to “[a]lways obtain as much help

as needed to provide for safety of the patient.” Plaintiff’s Exhibit No. 21, at 1. Nurse Tagg

|| admtted that it would have been more precautious to have the two other available nurses assist

with Mrs. Mikesinovich’s transfer, although she. attempted to move Mrs. Mikesinovich by
herself. See Trial Tr. 669-70. |

Reynoids was Bound by the adﬁiésions of its agent and by its own safety policies.
Nurse Tagg admitted the mandatory nature of the Reynolds policies. She admitied that she did
not follow those procedures and that Mrs. Mikesinovich fell as a result. Consequentli!, no
legally sufficient evidentiary basis existed for a réasonable jury to find for Reynolds or the
1ssue of liability. See W. Va. R. Civ. P. 50(a).. Uﬁder Wé;st Virginia law, “a judgment as a
fnatfer_ of law 'sﬁould be granted at the close of the evidencé when,  afier consi_déring the
evidence in the light moﬁt favorable to- the nonmovant,lonly one reasonable verdict is

possible.” Barefoot v. Sundale Nursing Home, 193 W.Va. 475, 481, 457 S.B.2d 152, 158

(1995). There being no evidence to support a verdict in Reynold’s favor on the issue of
liability, the plaintiff’s motion should have been granted,

11T
THE COURT ERRED IN OVERRULING THE PLAINTIFF’S OBJECTION
TO EVIDENCE THAT THE PLAINTIFF, MARK MIKESINOVICH, TOOK
AND LATER RETURNED AN ENTRY FROM HIS MOTHER’S MEDICAL
RECORDS
Fearing that Reynolds would take steps' to hide its misconduct, the plaintiff, Mark
Mikesinovich, took a note from his mother’s medical records documenting the circumstances
of her fall. The note was later returned. Iﬁ the meantime, however, another note was written

addresﬁng the same subject matter. The plaintiff did not allege that there were any

inconsistencies between the two notes or otherwise raise the subject as a part of his case in

‘thief -

2L
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The defendant, Reynolds, while questioning the plaintiff, attempted to raise the issue of

||the missing record. According to the defendan_t, it needed to explain why there were two

identical entries in Mrs. Mikesinovich’s records. The plaintiff objected. Trial Tr. at 497. In a

bench conference, the plaintiff advised that he did not intend 1o raise an issue concerning the

two notes in any manner whatsoever.® The plamntiff offered to have the defendant choose one

of the notes to present to the jury as part of Mrs. Mikesinovic;h’s records. The defendant
insisted that it wantgd both notes in the record and an opportuﬁify to.explain' why there were
duplicate notes: Id., at 501-02. The court overruled the piaintiffs objéction, and the déféridant ’
proceeded to elicit this testimony from the plaintiff. In a Iatel_‘ part of the triél, the defendant
elicited this same téstimony from Nurse Tagg. Id., 643-44. '

Evidencé is 1'ele§a11t 01115/ if there is a “nexus, that is, a relationship between the |

evidence offered for admission and a fact or issuc of consequence to the case.” F. Cleckley,

Handbook on Evidence for West Virginia Lawvyers 4-1(E)(3)(3" ed. 1985). Explaining why
there were duplicate notes describing the circumstances of Mrs. Mikesinovich’s fall was simply

irrelevant. - To repeat: the plaintiff did not allege that the duplicate notes were in any way

erroneous or improper. The only possible reason for introducing this evidence was to inform

the | jury that the plaintiff took th¢ note, without permission, and kept it for a length of time
before returning it. In this way, the defendant could prejudice the plaintiff’s case by havi ng the
jliry dl:aw improper inferences. First, the jury could infer—.—erroneously, of course—that the
plaintiff was a “thief” because he took the note in questioﬁ. Second, the jury could infer a
reason for taking the note, i.e., that the plaintiff Was litigation huﬁgry and was so anxious to .

profit from his mother’s mishap that he would .stoop to petty theft.

* The plaintiff represented that no argument would be made that the second note was a “late” entry or that the

defendant, Reynolds, otherwise did anything improper in its recordkeeping.
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Even assuming, arguendo, that evidence of the removal of the note was somechow
relevant, its relevance was clearly and substantially outweighed by its prejudicial effect. Rule
403 of the Rules of Evidence was designed to protect the parties from evidence that is unduly

prejudicial. Evidence is unfairly prejudicial and, thus, subject to exclusion under Rule 403, if it

“tends to suggest [a] decision on an improper basis.” State v. LaRock, 196 W.Va. 294, 312,

470 S.E.2d 613, 631 (1996).  Here, Reynold’s insistence that both notes go to the jury with an

explanation of the circumstances hid an ulterior motive, Clearly, Reynolds wanted to paint a

more potent because Mrs. Mikesinovich died and it was, in fact, the plaintiff himself who was
seated at the table as his mother s rep1 esentative. The 1nt10duct1on of this evidence was error

and the plaintiff is entitled to a new trial addressmg all issues,

CONCLUSION

The rlght to a fairj jury trial is fundamental, and an essential part of that right is having

jury free from bias or prejudice. The plamtlff was deprived of that fundamental right because
no less than five of the potential jurors demonsirated bias or prejudice requiring their
disqualification. The bottom line is this: The plaintiff was forced to use his preemptory
strikes on a Jury that consisted of a woman personalb: devastated by the eﬁ”ect& of a

malpractice suit; a man whose personal experiences made it impossible to follow the court’s

instructions; a woman angry at plamtqff"s comzsel Jor suing her dauglzter, a former

employee of the defendant wlw didn’t want to contribute to rising healthcare costs by
retumm g a plamtgff’s verdict; a,nd a man married to a 23-year veteran of Reynolds Memorial

Hospital’s nursing staff. Under the circumstances, can it be said that Mmk Mikesinovich was
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able to try his moiher S case 1o a fair and unbiased jury? The trial court’s refusal to strlke theqe
jurors was error entitling the plaintiff to-a new trial.

The plaintiff also should have been granted a directed verdict on the issue of hablhty

The evidence of Nurse Tagg’s ev1dence was not only overwhelming--it was, m fact,

undisputed. - For this reason, the plaintiff’s motion for judgment as a matter of law should have

been granted. At 4 migimum, the‘ plaintiff should have been granted a new tlial because the .
verdict was against the greater weight of the ev1dence

| .Finally, the court erred when it peumtted the defendant, Reynolds, to effectlvely brand
the plaintiff a “thlef by introducing evidence that he removed a note from his mother S .

medical records. This evidence was irrelevant. It was, 111stead mtended to pre}uchce the

| plaintiff’s case by portraying the pIalntlff as someone Who would steal for the sake of pursuing

litigation.
'For aIl of these reasons, the trial com“c § order denymg the plamtlff' § new trial motion

should be REVERSED

MARK MIKESINOVICH, InleIduaHy, and as
Executor of the Estate of Mary Mlkesmowch
Plaintiff,

/WM//

JAMES G. BORDAS IIT. #8818
GEOFFREY C. BROWN #9045
JAMES B, STONEKING #3627
BORDAS & BORDAS, PLLC
1358 National Road

Wheeling, WV 26003

(304) 242-8410

Counsel for the Plaintiff
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