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I. KIND OF PROCEEDING AND RULINGS OF THE CIRCUIT COURT

A. Intreduction
Blue Cross and Blue Shield of West Virginia, Inc. ("BCBS"), was -pla.ced into receivership
and liquidation pursuant to an "Order of Liquidétion and Injunction", entered by the Circuit Court
| of Kanawha County, West Virginia, on October 26, 1990. The Application for the Order of
Liquidatién filed by Hanléy C Clark, fhe Insurance Commissioner of ‘f he State ;)f W e_ét Virginia,
alleged that BCBS was insolvent at the end of 1989 having a ﬁegati\}e- estimated balance of
$32,972,179.00. | |

Jane L. Cline, the current Insurance Commissioner of the State of West Virginia, is the

Receiver of BCBS. Betty Cordial is the duly appointed Special Deputy Insurance Commissionerand -

Deputy Receiver for the Estate of BCBS and is the Court authorized fiduciary responsible for the

collection and marshaling of all monies due and owing to the liquidating Estate of BCBS, and for

making distributions to creditors of ﬂle Estate in -acco_rdancé With.the sté,tutory scheme provided By
W. Va. Code, § 33-24-23 and W. Va. Code, § 33-24-27.! |

| This case concerns $17,000,000.00 transferred by the United Mine Workers of America (the
"UMW™") to BCBS on April 9, 1986. The money was i.mme'diately co—m.ingled and spent by BCBS
in funding its substantial business losses. o

| The question before the Court is whether the UMW should be paid before other creditors

based upon an asserted trust that the UMW atiempts to establish under an equitable "trace” theory.

I Note that W. Va. Code, § 33-24-14 was amended and- §§ 33-24-15 through 33-24-19
and §§ 33-24-21 through 33-24-42 were repealed by Acts of 2004, but the repealed sections are
applicable to the present case because it was pending prior to July 1, 2004, in accordance with
the language set forth in the amended W. Va. Code, § 33-24-14.
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The Circuit Court's Final Order entered on May 10, 2005, found that the UMW cannot prove

a.trace by clear proof, and even if the trace were proven, that the UMW could not utilize. an equitable
.remedy to gaiﬁ_priority over the rights of other creditors contrary to the distribution scheme provided
by statute. The UMW filed a Petition for Appeal on August 17, 2005, which was granted by this
Court's Order of January 26, 2006.

| B, The Claims Litigation _

The UMW filed a Proof of Claim with the Receiver in the amount of $1,088,i48.13, and
asserted that the claim was subject to a trust or was, alternatively, a "special deposif" ora "seeured
-claim.” The Receiver determined that the UMW hed a general uﬁseeured clatm puisuant toa"Notice
of Determination,_“ dated June'22, 1992. The Notice also stated that it was not likely that there
would be sufficient funds to pay general unsecured claimants . The UMW ﬁled its Objection to the
Reeei\}er's Notice of Determination on August 11, 1992,

On April 2, 1991, the Application of Receiver to Approve Plan of Liquidation was filed along

with a Proposal for Control of Liquidation. The UMW filed an objection on the basis that certain

monies being held by the Receiver were not subject to the liquidation proceedings because of the
UMW!'s trustclaim. As aresult, the Receiver stipulated that the UMW would not be precluded from
arguing that the Receiver was holdiﬁg funds which were not subject to the liquidation proceeding,
and the Circuit Court approved the Plan and Proposal. |

On March 12, 1993, J. Nicholaé Barth was appointed by the Circuit Court as the Referee.

Incident to his duties as Referee, Mr. Barth filed a proposed Claimants' Rules of Procedure Before

Referee. The UMW, along with other creditors, objected to the proposed rules. The objections were

resolved, and on June 16, 1993, the Circuit Court entered an Order Adopting Rules of Procedure



Before Referee. This Order set forth the procedures for claims litigation before the Court appointed

Referee, Mr. Barth.

The Referee, after reviewing the parties' Amended Joint Stipulation of Record, their separate -

Summary Judgment Motions and Proposed Findings of Fact andﬂConclusiohs of Law, recommended
" confirmation of the Receiver's Notice of Determination that the UMW does not have a trust or a
secured claim.” |

On May 10, 2005, the Circuit Court entered a Final Order adopting the recommeﬁded

decision of the Referee.

Significantly, the Final Order found that there was no fact or expert witness who testified that

a certain ’;race cbuld be made. Final Order, p. 9. The Final Order states that "the $1,000,000_.00
deposit made by the UMWA c;n April 9, 1986, cannot be traced with aﬁy confidence to property in
the hémds of the Receiver as of the Order of Liquidation." Final Order, p. 10. 'fhe Court held that
the UMW faﬂed to sustain its burden of proof and that the attempted trace was "conjecture and
speculation"'. Fina_l Order, p. 10.

In addition, the'.Court held that even if the trace were proven, the UMW could notrely on a
trace theory beqause tracing was an equitable remedy barred in liquidation proceedings by W. Va.
Code, § 33-24-27. Final Order, p. 11.

Finally, the Court held that the UMW does not have a secured claim as defined by W. Va.
Code, §. 33-24-14, although this is not assigned as efror in the UMW's Petition. Final Order, pp. 12-

13.

C. The Preference Action
The Receiver's Notice of Determination also asserts that the UMW received a voidable
transfer of $1,072,889.10, and pursuant to W. Va. Code, § § 33-24-33 and 33-10-26, the Deputy
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Receiver filed a preference action (Civil Action No. 92-C-5572) on September 25, 1992, to set aside
and recoyer.the transfer for the quuidating Estate. | |
| The preference action (C.A. No. 92-C-5572) was consolidated with the claims litigation by
Order, dated J anuafy 16,1997, ai_id because they shored common facts, the parties filed an Amended
Joint Stipulation of Agreed Record for use in both cases. Tﬁe preference action was initially decided
by J. N‘icholgs Batth, Referee, and then adopted by the Circuit Court pu'rsuant.to a Final Order
‘entered on May 10, 2005, the same day the Circuit Court entered the Final Order approving the
Referee's decision in the claims litigation.

The Circuit Court's Final Order adopted the Referee's -ﬁndings and granted the UMW's
Summary Judgment Motion.holding that there was no preferential transfer to the UMW, Although
the rclaims }itig_ation _and the .pl'eferenoe'action were consolidated and shared the same feooro, the
Court's decision in the preference action is not before this Court because the Deputy Receiver
decided not to file a separate Petition for Appeal.

D. Directors and Officers Insurance Settlement:

In December, 1991, Hanley C. Clark, the Insurance Commissioner of the State of West
Virginia as the Receiver for the Estate_of Biue Cr.o.ss and Blue Shield of West Virginia, Inc., filed
a lawsuit against Blue Cross and Blue- Shield of West Virginia, Inc. seeking recovery under a
directors and officers liability policy. Numerous parties, including the UMW, intervened.

The partiés entered into a settlement agreement to which UMW's objected. Under the
proposed Seftlement, the insurer agreed to pay the Receiver $835,000.00. As part of a compromise
approved by the Circuit Court's Order of October 2, 1992, the UMW shared in the $835,000.00
settlement and received $225,000.00, plus interest of $5,01 1.47. Tho UMW agrees t}.lat' the amount
received from the directors and officers insurance settlement reduces the UMW's claim.
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E. Amount of the UMW's Claim

The Circuit Court's Order determined that the UMW did not héve a trust claim, but 11ad an
unsecured claim, but the Court did not determine the amount of the UMW's ¢laim as there were not
‘sufficient funds in the liquidating Estate to pay unsecured claims. |

The UMW currently asserts a principal claim of $901,902.17, plus interest, which should be
furthef reduced by the $225-,OO0.00 in principal and the $5,011.47 in interest paid to the UMW as
part of the directors and officers insurance settlement.

‘ F. Status of Claims Against the Liguidating Estate

On September 13, 2000, the Circuit Court entered an Agreed Order which approved a Plan

of Interim Distribution in accordance with the statutory scheme set forth in W. Va. Code, § 33-24-27. '

Under the Order, Class I, Claims of Administration, were setat $456,230.00. Pursuant to the Order,_ _

Class II claimants, which include subscribers and/or their medical providers, received an interim
“distribution of fifty percent of their total claims. If additional funds became available, subscribers
with unpaid out-of-pocket claims will receive a pro-rata payment up to one a hundred percent

distribution upon their out-of-pocket claims. Federal government claims on behalf of the Veterans

Administration Hospitals and the Champus insurance program were treated as Class 11 claims and

will receive a pro-rata distribution of up to one hundred percent along with the out-of-poéket
subscriber claims. After Class 11 out-of-pocket subscriber and federal government claims are paid,
.Class M claims of subscribers and provideré will be paid apl'oFrata' share of the remaining funds.
The final distribution to creditors has been delayed pending a resolution of the UMW's claim.
Contrary to the UMW's Brief, money has not been "set as.ide" pending the outcome of the dispute.

Appellant's Brief, p. 2.




As of December 31, 2005, the césh balance of the BCBS Estate is $2,906,152.00. After
reserving for estimat;ad Class I, Administrative .Claims, approximately $2,449,000.-00 will be
available for disiribution.

| In the event the Circuit Court's Order is affirmed, Class Hﬁut-of—pocket subscriber clainis
will feceive a one-hundred percent distribution of approximately $1,647,000.00, and the federal

'government. will receive a one-hundred percént distribution of approximately $27,000.00.

Thereafter, subscribers and providers will receive the remaining amount of approximately

$775,000.00, which is about an additional eight percent distribution on their total claims of

7_ approximately $9,008,000.00.

If, on the other hand, the Circuit Court's Order is reversed and the UMW is found to have a

trust claim, the approximate amount of the UMW's total claim including interest may be as much

as $1,235,000.00. Class I, Administrative Claims, will be paid, but Class I, out—of-pocket subscriber

claims, will not receive a distribution of one hundred- percent, but will only receive a distribution of
approximately sevénty—three percent. The remaining subscriber/provider claims will not réceive a
distribuﬁon of eight percent, bﬁt will receive no further distribution.
II. STATEMENT OF FACTS
- The UMW and BCBS entered into an _agree_:ﬂlent, the "UMW Emergency Care Pilot
Program," in early 1986, under _whiéh BCBS was to "invest" $1,000,000.00 ".in trﬁst" fora"...one
year term." Thé agreement was extended by various agreements, but expired on March 31, 1989.
Despite the terms of the agreement, the monies Were.not invested in a frust, but wefe
immediately deposited into BCBS's general account and commingled with other. monies held by

BCBS and then spent funding BCBS's significant business losses.



As found by the Circuit Court, the general account was subject to "tens of millions of dollars
in deposits and withdrawals . mede up of hundreds of individual transactions." Final Order, p. 9.
There is nota fact or expert witness who testlfied that the $1,000,000.00 deposited in April of 1986
could be clearly traced into monies held by the Receiver on October 26, 1990, the date of the

qumdahon Order

HI. RESPONSE TO THE UMW'S ASSIGNMENTS OFERROR

1. The Circuit Court's finding that the UMW could not establish a trace is a finding of
fact in equlty Wh1ch can only be overturned on appeal if clearly wrong.

2. The Clrcmt Court did not commit clear error in ﬁndmg that the UMW's attempted
trace was not supported by any fact or expert witness and was "simply conjecture and speculation.”

3. The Circuit Court did not comfnit clear error in helding.ﬂlet even if e trace We_re
proven, W. Ve. Code, § 33-24-27 prevents the UMW use of tracing, an equitable remedy, to elevate
| the UMW's claim from ifs presumed general ﬁnsecered status. | |

4. The Circuit Coﬁrt did not commit ¢lear error in holding that t_he UMW and BCBS had
a debtor/creditor relationship, not a trustee/beneficiary relationship. |

Iv. POINTS OF AUTHORITY RELIED UPON

CASES - | Page

Begier v. Internal Reﬁfenue Service, _
496 U.S.53(1990) .......... e ISEEEEE e e PR 26

Benjamin v. Credit General Ins. Co.,
2004 Ohio 7193, 2004 Ohio App. LEXIS 6604

(Ohio Ct. App. 2004) ......... e P 24

Bowne v. Lamb,
FIOW. Va, 370, 193 S E. 563 (1037) .ot 29




Carleton Mining & Power Co. v. W. Va. Northern Railfoad Company

13 W.Va. 20,166 S.E. 537 (1932} .. vttt e et eiie e R
County Court v. Cottle, ;

81 W.Va. 469,94 SE 948 (1918) ... .. i i e 15, 22,27
Farmers National Bank of Burlington v. Pribble, ‘ _ , .

15F2d 175 8th Cir. 1926) ... ... ... FE 15,16
Ferris v. Van Vetchen, - e

T3IN.Y. 113 (1878) ..., ST SRR e ... 15

Hancock County v. Hancock National Bank of Sparta, -
67 F2d 421 (5th Cir. 1933) .o e e et e e 30

Henson v. Lamb, , -
120 W. Va. 522, 199 S.E. 459 (1938) ............. e e ... 15,27

‘Hoffiman v. Rauch,
'300U.8.255(1937) ..... e e e e e 15,16, 18

Hubbard v. Hardeman County Bank, : :
868 S.W.2d 656 (Tenn. 1993) ..t e e .27

-+ Hutchins v, Hutchins,
41 A2d 612 (Maine 1945) ....... ... . .., IR S 15

In re Kulzer Rooﬁng. Inc.,
139 B. R. 132 (Bankr. E.D. Pa. 1992),
affd, 150 BR. 134 (ED. Pa: 1992) ..o e e 25

In re Temp-Way Corp.,
82 B.R. 747 (Bankr. E.D. Pa. 1_988) .............................................. 25

Johnson v. Bee,
84 W.Va. 532, 100 S.E. 486 (1919) ............. e P 16, 21

Lantz v. Reed, _ _ S 7
141 W. Va. 204, 89 S.E.2d 612 (1955) 1ttt ettt et e e 17,21

Little v. Chadwick,
23N E 1005 (Mass. 1890) ... it e e e I

Magniac v. Thompson,
56 ULR. 281 (1853} .. e e 24




Marshall’s Executor v. Hall,

- 42W.Va. 641,26 S.E.300(1896) ...l PP 15,27
Morgantown v. W. Va. Univ. Medical Corp. -
193 W. Va. 614, 457 S.E.2d 637 (1995) ..... P R 20
National City Bank of N.Y. v. Hotchkxs -
231 UK. 50(1913) ... e e R ERERRERER 17
Northwestern National Ins. Co. v. Kezer, . _ _ , .
812 P.2d 688 (Colo. Ct. App. 1990) ..... AP e e 23,24
~ Patterson v. Pendexter, : S :
259 Mass. 490, 156 NLE. 687 (1927) .. .ot 17
g

. Pepsi-Cola Bottling Co v. Indian Rock Bottling Co o
© 98 W. Va. 269, 126SE TI5(1925) oo IR e 17

P1c01an0 V. M1ller” .
137 P.2d 788 (Idaho 1943)_ e e e e .15

Price v. Price, _
122 W.Va: 122, 78.E2d510(1940) ........... e e e 24

Ream’s Drug Store v. Bank Of Monongahela Valley,
115W.Va. 66,174 SEE. 788 (1934) ............ .. e e 15,22, 31

Rogerson v, Wheeling Dollar Sav. & Trust Co., B
159 W.Va. 376,222 SE2d 816 (1976) .............. e 29

Schulyer v. Littleﬁél(l . :
232 U.S. 707 (1914) oot e 16

State ex rel. Clark v. Blue Cross Blue Shield of West Virginia. Inc.,
195 W. Va. 537,466 S.E.2d 388 (1995) ........ e e e e e 25

State ex rel. Clark v. Blue Cross Blue Shield of West Vlrgnna, Inc., :
203 W.Va. 690, 510 S.E.2d 764 (1998 . ... ... it e e e e e 15

Stone v. Gardner, -
20T1L 304 (1858) o iv i e e e 23

Swan v, Childrens Home Society Of West Virginia
67 F.2d 84, 88 (4th Cir. 1933),
cert. denied, 290 LS. 704 (1934) . . i 16




Thompson's Appeal,

22Pa. 16 (1853) ... .. .. S P SR e 27
Trovato v. Town of Star City, : | - :
166 W. Va. 699,276 S.5.2d 834 (1981) .......... F T TP 21
Wélker V. West Virginia Ethics Comr;;n, | |

201 W. Va. 108,492 SE24 167 (1997) 't v oo e ettt et e et 15
Washburn v. Dy.son (In re Seéurity Casualty Co. 1., : _ :

S37N.B.2d 775 (111 1989) ........... DRI 22,23
STATUTES | |

11 U.S.C,-§'544 ..... L o e e ST 28
W. Va. Code, §33-1042'6 ......... O PRI L o 4
W. Va. Code, § 33-24-14 .......... e 2,4
W. Va. Code, §§ 33241519 .o\ re e 2
W. Va. Code, §§ 33-24-21-42 ... ..., PP 2
W. Va. Code, § 33-24-23 ........... O e 2 -
W. Va. Code, § 33:24-23(0) v v omees e POT L2728
W. Va. Code, § 33-24-23(c) ...... U T I SO 28
W. Va. Code, § 332423(d) +-+ v oo oo [ 12
W. Va. Code, § 33-24-25 . ........... AT S 25
W. Va. Code, § 33-24-27 .oooeeeeiiiiii e 2,4,6,8,12, 13, 21, 22,23, 24, 25,26
W. Va. Code, § 33-24-32 ..... o B 32
W. Va. Code, §33—24—33 e e e | ..4,25
W. Va, Code, §33-24-33(C) ...\ oooennn. .. S 26, 28
W. Va. Code, § 36-1-17 ......... e P 29

11




OTHER AUTHORITIES

5 Collier on Bankruptcy; 54401 and 544.02 ... e 28
Bogert, The Law of Trusts and Trustees, §921 (2nd Ed. 1995) ........ R R REEREEE 16, 27
Couchannsuranéé, 3d, §68 ....................... [ 22
Restateﬁént 24, Lrus_t_s, §12, Commentg. ................ ..., e e .30
Restatement 2d, i;y_ggs, §202, Qommeh‘r oo R R e | .22, 31
Restatement 2d, Trusts, §202, Commento. ..... e : o 19
Restatement 2d, Trusts, §202(1) ............ e [T - 21
RestatementZd,Trusts,§202<2)......................_'..; ..... .......... 1.\6,2_1
Scott, The Law of Trusts, §540 ................. e e, .. ceen " ........... 22 ..
Scott and Fraicher, The Law of Trusts, §202 ............... B R R L..21
Scott and Fratcher, The Law of Trusts, §521.2 (4th Ed. 1989) ....... e e .. .18
-Secott and Fratcher, The Law of Trusts, §521.3 (4thEd. 1989) ............ ... ..., ... 15

V. ARGUMENT

A. Summary of Argument
Underlying the UMW's plea for equitable relief is the asserted unfair treatment the UMW
received at the hancis 6f BCBS prior to liquidation. The Receiver agrees that the UMW along with
all of BCBS's creditors and policyholders wefe treated unfairly. The Receiver's duty is not to rectify
fhis unfairness. This would be impossible Becauée there is not enough money to pay all creditoré. 3
’\I‘he Receiver's duty is to properly administer and distribute the assets of the liquidating Estate
to creditors and policyholders in accordance with the priority provisions of the statute. W. Va. Code,

§§ 33-24-23(d) and 33-24-27. The Circuit Court's Order properly followed the statutory scheme.
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Adopting the UMW's position would give the UMW priority over the claims of other creditors in

a manner not envisioned by the statute.

The Circuit Court's finding in equity that the attempted trace was "conjecture and

speculation” was not clearly wrong, and therefore, cannot be disturbed on appeal. Additionally, the

Circuit Court correctly held that tracing is an equitablé remedy barred by W. Va. Code, § 33-24-27.

B. The UMW Did Not Sustain its Burden of Clearly Proving

Its Asserted Tirace And The Circuit Court's Findings In

Equity Were Not Clearly Wrong And Cannot Be Reversed On Appeal

1. The Circuit Court's Findings Regarding the Attempted Trace -

The following is the Circuit Court's undisputed findings with respect to the deposits in and

out of the various accounts of BCBS_.

A,

"The $1,000,000.00 transferred by the UMWA to BCBS WV on April 9,

1986, was deposited into the "general account”, No. 0769315, at Kanawha
Valley Bank on April 9, 1986.

- On June 10, 1986, $5,700,000.00 was borrowed by BCBS WV from

Kanawha Valley Bank and deposited into the general account, No. 0769315,
the same account into which the wire transfer was made.

On June 10, 1986, $5,400,000.00 was transferred from the general account

to Kanawha Valley Bank Account No. 33275 to purchase short term
securities.

On June 11, 1986, $5,500,000.00 was withdrawn from investment account
33275 and put into general account 0769315, both at Kanawha Valley Bank.

One June 11, 1986, $5,500,000.00 was taken from the general account and

- put into three separate brokerage accounts: Prudential Bache Account

959115 in the amount of $1,500,000.00; E F Hutton Account C4306939 in
the amount of $2,000,000.00; and Shearson Account No. 716-01104 in the

amount of $2,000,000.00.

On January 14, 1987, at the direction of BCBS WV, Prudential Bache
purchased a $1,000,000.00 Treasury Bond with assets in the account. The

Treasury Bond was maintained in the account from January, 1987, to

October, 1987.
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Final Order, pp. 7-8.

On October 30, 1987, the Prudential Bache Account No. 959115, including -

the Treasury Bond, was transferred to Shearson Account no. 716-0300-13-
020. This account was posted as a collateral account for a loan then owed by
BCBS WV to Kanawha Valley Bank.

The Shearson account which held $7,000,000.00 in Treasury Bonds was an
asset of the BCBS WYV at the time of the appointment of the Receiver on
October 26, 1990. However, the Bonds were collateral for a margin loan
owed to Shearson. The Bonds were sold on November 9, 1990, by the
Receiver for $6,313,315.22. Shearson withdrew the balance owed on the
margin loan from the sales proceeds, and remitted to the Receiver the
remaining sum of $1,035,592.62.

In order to accumulate the funds to pay the UMWA, BCBS WV established

a sinking fund at the brokerage firm of Shearson Lehman Hutton. The
sinking fund had to be established because the $1,000,000.00 received from
the UMWA on April 9, 1986, was never segregated, but instead pooled with

* other monies of BCBS WV. Deposits of $140,000.00 per month were made

Final Order, p. 5.

by BCBS WV to the sinking fund account from the general funds of BCBS
WV. An agreed interest check on the $1,000,000.00 was sent by BCBS WV
to the UMWA for interest earned during the month of July and August, 1990.
These checks were drawn upon the general fund of BCBS WV,

The last deposit to the sinking fund was made on October 9, 1990. Following
entry of liquidation in this proceeding on October 26, 1990, placing BCBS
WYV in liquidation, the balance in the sinking fund of $710,748.49 was
transferred to the general account of Kanawha Valley Bank with all other
BCBS WYV cash and assets.

2. Standard of Review and Burden of Proof

The general standard of review for this case on appeal is as follows:

In reviewing challenges to the findings and conclusions of the circuit court, we apply
a two-prong deferential standard of review. We review the final order and the
ultimate disposition under an abuse of discretion standard, and we review the circuit
court's underlying factual findings under clearly erroneous standard. Questions of
law are subject to a de novo review. '
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State Ex Rel. v. Blue Cross Blue Shield, 203 W. Va. 690, 701, 510 S.E.2d 764, 775 (1998), quoting,
Syl. pt. 2, Walker v. West Virginia Ethics Comrlrn'n> 201 W. Va. 108, 492 S.E.2d 167 (1997).
Tracing is an equitable remedy. The very cases cited by the UMW support this proposition,

The case of Henson v. Lamb was a "suit in equity." Hensonv. Lamb, 120 W. Va. 552, 554, 199 S.E.

459, 460 (1938). The Ream's Drug Store case followed "modern I:U,IES of equity." Ream's Drug

Store v. Bank, 115 W. Va. 66, 74-75, 174 S.E. 788, 792 (1934). The Court in Carleton Mining &

Power Co. v. W. Va. Northern Railroad Company,_ 113 W, Va_. 20, 22-23, 24, 166 S.E. 536, 537

(1 932} held that a "constructive trust is imposed by equity” and that "[e]quity . . . shapes its decrees

[and] . .. [a]s long as trust property can be traced . . . the property remains subject to the trust". See B

also, County Court v. Cottle, 81 W. Va. 469, 473, 94 S.E. 948, 949 (1918) (a court of equity has

jurisdiction to follow and recover identified property or its proceeds); Marshall's Bikecutor v. Hall,
42 W. Va. 641, 644, 26 S.E. 300, 301 (1896) (Sb long as the property can be traced, "equity will

follow it").

One claiming a trust using the equifable remedy of tracing has a burden of showing a definite .

trace by clear proof. While it is possible that a trust res may be traced into a single commingled

fund, or even to a specific piece of property, there must be "clear proof” of a definite trace into a

specific property. Farmers National Bank of Burlington v. Pribble, 15 F.2d 175, 176 (8th Cir. 1926).

The claimant "must definitely trace something of value which belongs to him . . . into the receiver's

possess.ion'." Hoffman v. Rauch, 300 U.S. 255,257 (1937). "The burden of proofis on the claimant

to show what has become of the money." Scott and Fratcher, The Law of Trusts, §521.3 (4th Ed..

1989). The tracing "must be clearly shown." Picciano v. Miller, 137 P.2d 788, 791 (Idaho 1943),

quoting, Ferris v. Van Vetchen, 73 N.Y. 113, 119 (1878); Hutchins v. Hutchins, 41 A.2d 612, 616

(Maine 1945). "1t is indispensable that clear proof be made that the trust property or its proceeds has
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gone into a specific fund, or info a specific identified piece of property . . . so that a court of equity

can see with certainty that the trust property is in [thé Receiver's] hands." Swan v. Childrens Home -

Society Of West Virginia, 67 F.2d 84, 88 (4th Cir. 1933) (brackets added), cert. denied, 290U.5. 704

{1934); Hoffinan, supra, 300 U.S. at 257. "Itisnot endugh that the property claimed may have been

the product of trust funds.” Bogé_rt,_ The Law of Trusts and Trustees, §921 (2nd Ed. 1995). Equity
will not attach a trust to property purchased by a ﬁduciary in the "absence of evidence clearly

showing" that trust monies were used to purchase the property. Johnson v. Bee, 84 W.Va. 532, 544,

100 S.E. 486, 491 (1919) (citationé and quotations omitted). .Absent a proven trace, "the c_la;im of
the beneficiary against the trustee for breach of trusf is fhat of é_general dréditor." Restatement 2d,
© Trusts, §202(2).

Ifidentification by tracing is in doubt, the doﬁbt must be resolved in favor of the Receiver,

"who represents all of the creditors of [BCBS], some of whom appear to have suffered in the same

way." Schulyer v. Littlefield, 232 11.S. 707, 713 (1914) (brackets added). -
It is indispensable to maintenance of a cestui gue trust of a claim to preferential
payment (by a receiver) out of the proceeds of the estate of an insolvent that clear
proof be made that the trust property or proceeds went into a specific fund or into a
specific identified piece of property which came to the hands of the receiver, and the -
claim can be sustained to that fund or property and only to the extent that the trust
property or its proceeds went into it. It is not sufficient to prove that the trust

property or its proceeds went into the general assets of the insolvent estate and
increased the amount and the value thereof which came to the hands of the receiver. .

Pribble, _sg_pxg,_lS F. 2d at 176; Swan_v. Childrens Home Society Of West Virginia, 67 F.2d 84, 88
(4th Cir. 1933). |

The question of whether an attemp;[ed trace is proven is an issue of fact in equity which will
not be d.isturbed on aijpeal unless clleal-*ly' wrong. "The Court will go as far as it can in this tracing

and following trust money; but when, as a matter of fact, it cannot be traced, the equitable right of
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the cestui que trust to follow it fails." Patterson v. Pendexter, 156 N.E. 687, 688 (Mass. 1927),

quoting, Little v. Chadwick, 23 N. E. 1005, 1005 (Mass. 1890) (emphasis é.dded). "[T]n equity the

finding of fact of the triall chancellor will not be distufbed on appeal unless it is clearly wrong or
against the préponderance of'evide_nce." Lantz v. Reed, 141 W. Va. 204, 216, 89 SE2d 612,618
(1955); Pepsi-Cola Bottling Co. v. Indian Rock Bottling Co., 98 W. Va. 269, 275, 126 S.E. 715, 717
(1925). |
3. Discussion
Inthe present case, absent c‘learl proof of a trace, the UMW's claim cannot be elevatfsd above
: the' claims 0f othef creditors who also sﬁffered as a result of the failure of BCBS.

Essentially, the UMW'S position is that as long as there was any money held by BCBS when
the Liqui'dafidn Order was ent-ered,' it is subject to the UMW's tfust claim. Hb&é.{}ér‘,._tﬁ'é Circuit
Court correct_ly held this is "not enough.” Final Order, p. 7. The mere fact that the UMW transferred
$1,000,000.00't0 BCBS in 1986 does not establish a trace. "A trust cannot be established in an

aliquot share of a man's whole property as distinguished from a particular fund, by shovﬁng trust

monies have gone into it." National City Bank of N.Y. v. I—Iotchkiss, 231 U.S. 50, 57 (1913)
(Holmes, J.). | |
| Based upon the foregoing, the Circuit Court did not comumit cléar error, when it found that
the "trace" was not clearlyrproven. '

First, the Circuit Court did not commit clear error in finding that between April 9, 1986,
when the $1,000,000.00 was deposited into the general account and "June 11, 1986, when
$1,500,000.00 was transferrgd from the general account to the Prudenﬁal Bache Account No.
959115, there were tens of millions of dollars in deposits and withdrawals from the account made
up hundreds of individual transactions,” and that it "would be impossible to identify which of the
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millioﬁs of dolltars transferred in and out of the general account were monies wired to the acCount
by the UMW on April 9, 19867. | .Final Otrder, p. 9. Dep. B.ritton, pp. 204-08, 212-13, Exhibits 73, |
74,and 75, Dep. Pack, pp.2 1-22, Exhibit 128 (Kellmeyer Opinion), Dep. Kellmeyer, pp. 31-33. The
UMW's own exp:ert, Larry Pack, acknowiecigeé that it is not possible to identify which dellars
‘coming out of the Kanawha Valley accounts were UMW dollars as opposed to loan proceeds from
the Bank. Dej;). Pack, pp. 24-25. Monies were merely transferred from one comfningled accoﬁnt to
another. Dep. Kell_meyér, p. 18.

Second, the Circuit Court did not commit clear error in ﬁﬁding that the $5,500,000.00
"traced" .by the UMW into three brokerage acéounts onJune 11, 19.86, wére most likely the product
of aloan of $5 ,7070,000.00 from the Kanawha Valley Bank. Final Order, p. 9. An expért accountant,
Dixie Kellméyer, testified that the $5,500,000.00 transferred to the three brokerag_é acc.ounts on June
11, 1986,. had to come from at least, in part, thé loan proceeds from the Kanawha Valley Bank
because there was not enough money in the general account to make the transfers without including
at least some lof the bank 1§ﬁﬁ pfoceeds. Dep. Kellmeyer, pp. 32-33. Tﬁis, in itself, cuts off th_;:
attempted trace of the UMW because i;he deposit of $1,500,000.00 into the Prﬁdential Account No.
959115 on June 11, 1986, was from the monies loaned by the Kanawha Valley Bank.

Third, the Circuit Court did not commit clear error in finding that based upon BCBS's huge
"net losses” which caused a "hemorrhaging of cash," that it is "just as likely" that the monies
deposited by the UMW in April of 1986 were "consumed bj BCBS WYV prior to the Order of
Liquidation." Final Order, p. 10. "By weight of authority it is held that, where the wror;,;;-d(;;i; ;lses
thé clabmant's money in paying his unsecured debts, the claimant is not entitled to priority over other

creditors." Scott and Fratcher, The Law of Trusts (4th Ed. 1989), § 521.2; Hoffman v. Ranch, 300

U.S. 255, 257 (1987).
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[T]fitis shown that the property or its proceeds has been dissipated so that no product

remains, or if the beneficiary fails to prove that the trustee still has property into

which the trust property is traceable, his claim is only that of a general creditor of the

irustee. '

Restatement 2d, Trusts; § 202, Comment o.

The uncontradicted evidence is that BCBS spentthe UMW's money almost immediately upon
its receipt. The $1,000,000.00 deposited on April 9, 1986, was lbng gone by June 11, 1986, "[Tlhey
had alreédy commingled it and moved it out." Dep. Fox, pp. 35, 40. Between April 9, 1986, when
the $1,000,000.00 was deposited into the general account and June 11, 1986, when $1,500,000.00
was deposited into Prudential account no: 959115, there were hundreds of transfers of millions of

dollars in and out of the generdl account. Dep. Pack, pp. 21-22; Dep. Kellmeyer,l pp. 31-33; Exhibit

128 (Kellmeyer Opinion).

Fourth, and most importantly, no witness testified that a trace could be clearly established. '

- The UMW states in its Brief that "It is clear, as “both experts (Larry Pack and Dixie
Kellmeyer) testified, that the treasury bond in issue can be traced directly back to the commingled
funds which included the $1 million trust." Appellant's Brief, p. 20. As explained in the Final

Order, this is incorrect.

Both of the experts in this case testified that it would be impossible to identify which
of the millions of dollars transferred in and out of the general account were the
monies wired to the account by the UMW on April 9, 1986.
Final Order, p. 9.
Lawrence A. Pack, a Certified Public Accountant hired as an expert by the UMW, agrees that
the monies were commingléd into the general account, and that hundreds of transactions occurred

in the account every month. Dep. Pack, pp. 21-22. Mr. Pack testified that "1 cannot tell you exactly

what happened to the miliion dollars." Dep. Pack, p. 22.
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John Britton, the Director of Investments for Blue Cross, agrees with Mr. Pack that the
million-dollars cannot be traced.

"Q:  Is there any way to track what happened to this million
dollars, specifically those [UMW] dollars?

A:  No."
Dep. Britton, p. 209 (brackets added).

Dixie Kellmeyer, the expert Certified Public Accountant hired by the Receiver, also testified
that the monies deposited by the UMW with BCBS in April of 1986 cannot be traced into the hands
of the Receiver in October 0f 1990. Dep. Kellmeyer, pp. 9, 11, 31-33; Exhibit 128. Ms. Kellmeyer's
opinion states as follows. "[T]he_money received from the UMWA was commingled with money
- receive&l from various and numerous sou:_rcés ‘and cannot be traced. The UMWA money is
unidentifiable in any other account of Blue Cros; and Blue Shield." Exhibit 128.

In other words, contrary to the assertion in the UMW's Petition, there is no witness who

testified that the monies could be directly traced. There is only the "conjecture and speculation”

contained in the briefs filed by the UMW's Counsel. Final Order, p. 10. "Conjecfure and

speculation” in a brief is not enough to establish a trace by clear proof. Summary judgment cannot
be defeated by the mere "factual assertions contained in the brief” of the opposing party.

Morgantown v. W. Va. Univ. Medical Corp., 193 W, Va, 614, 620, 457 S.E.2d 637, 643 (1995).

Fifth, as discussed in more detail in Section D, below, once the money was déposited into
the Shearson "Collateral Account For KVB," any trace was cut off because a secured creditor has

the status of a bona fide purchaser for value.
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4. _Conciusion - The Circuit Court's Findings in Equity Were Not Clearly Wron

“There was not "evidence clearly showing" that the monies deposited in April of 1986 were

used to purchase the treasury bonds held in the Shearson account at the time of the appointment of

~ the Receiver in Gctober of 1990. Johnson v. Bee, 84 W.Va. 532, 544, 100 S.E. 486, 491 (1919). |

Therefore, the Circuit Court correctly found that ”ihe UMW's attempted trace was "simply conjecture
and specu_laﬁon ... [and] the UMW has.not been able to sustain its burden of proof with respect to
~ the tracing of the funds." Final 'Order, p- 10.
Based upon the evidence, it appears that BCBS WV as Trustee dissipated the trust
property so that its proceeds could not be followed, therefore the UMWA has only
~ a personal claim against the estate of BCBS WV which is enforceable against the
estate's assets, and in enforcing the claim, the UMWA stands in no better position
than other creditors of the Receiver. Scott and Fratcher, Law of Trusts, § 202; -
Restatements of Trust 2d, § 202 (1 and 2).
Final Order, p. 10. This finding in equity cannot be overturned unless clearly wrong or against the
preponderance of evidence. Lantz v. Reed, 141 W. Va. 204, 216, 89 S.E.2d 612, 617 (1955).
Finally, considering that no fact or experf witness testified to a clearly identifiable trace, the
Circuit Court's decision is not plainly wrong or without supporting eﬁidence, and therefore, this

Court should affirm the decision of the Circuit Court that the UMW only has a general claim against

~ the liquidating estate. Trovato v. Town of Star City, 166 W. Va. 699, 701, 276 S.E.2d 834, 836

(1981).

C. The UMW Cannot Utilize Equitable Remedies To Elevitte Its
Claim Conirary To The Priority Provisions Of The Li_quidation Statute

The Circuit Court correctly held that "even if the UMWA could successfully trace the

$1,000,000.00 wired to BCBS WV on April 9, 1986, its at’tempt to create a remedy would be barred

by the application of the provisions of West Virginia Code, § 33-24-27." Fmal Ordér, p. 11.
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In liquidation proceedings, the general rule is that "creditors are entitled to share ratably in

the distribution, subject to such priorities as are created by statute.” Couch on Insurance, 3d, §6:8.

In an effort to overcome this general rule, the UMW asserts a "tracing" argument for which, as

discussed above, the UMW has a heavy burden of proof. And ds' discussed above, tracing is an

equitable remedy. Scott, The Law Of Trust, §540; Ream's Drug Store v. Bank of the Monongahela

Valley, 115 W. Va. 66, 74-75, 174 S.E. 788, 792 (1 934). If the funds can be traced, the beneficiary _

can enforce an "eqﬁitable" lieh. Restatement of Trusts, 2d §202, Comment i; County Courtv. Cottle,

81 W. Va. 469,94 S.E. 948 (1918). -

The UMW may not resort to tracing because equitable remedies are not available to adjust |

the priority of the .claims.distribution scheme provided by the Liquidation Statute. "No claim by a
policyholdef or other creditor shall be permitted to circumvent the priority classes through the use
of equitable femedies." W. Va. Code, §33-24-27. "Statutory priorities are generally required as
exclusive and shduld not be disturbed by the creation of equitable priorities." Couch on Insurance,

3d, §.6:8.

In Washburn v. Dyson (In re Security Casualty Co.), 537 N.E.2d 775 (I1l. 1989), the Illinois

Supreme Court decided that the statutory distribution scheme for the liquidation of insurance -

companies could not be disturbed by equitable remedies. In Washburn, the shareholders of the
insurance company alleged a constructive trust in their favor based upon monies obtained by the
(_:ompany-through securities fr_aud. Wagshburn, 537 N.E.2d at 778. The Cdurt determined that
whether the equitable remedy of a constructive trust was available was a "question of statutory
interpretation” and that the Court's role was to " give effect to the intention of the legislature."

Washburn, 537 N.E.2d at 779.
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Similar to the West Virginia statute, the Illinois statute grants priority first to the costs and
expenses of administration. Thereafter, monies are distributed to wage claims, then to claims of
policyholders, then to claims of general creditors, and lastly, to sharecholders. Washburn, 537
N.W.2d at 780. The Illinois statute, however, does not contain the language of West Virginia's
statute which specifically provides that no claim "shall be permitted to circumvent the priority
classes through the use of equitable remedies." W. Va. Code, § 33-24-27. Nonetheless, as a matter
of statutory i‘nterpretation; the Illinois Supreme Court held that the statute "establishes a rule of
absolute priority. . .. [and] there is no suggestion that the availability of other forms of relief
inconsistent with the priorities of [the statute] was contemplated by the legislature." Washburmn, 537
N.E.2d at 780 (brackets added).

Because the legisiatﬁre has prdvided a comprehensive statutory scheme governing

the distribution of assets from a liquidated insurer's estate, equitable relief different

from that provided by statute was not available to the sharcholders. . .. 'Equity

follows the law,' and the legislature is, of course, empowered to limit the availability

* of equitable remedies.
- Washburn, 537 N.E.2d at 781-82 (citations omitted). Therefore, the Court held that it was without
equitable power to rule in a manner contrary to the statute's plain language.

We do not know of any power existing in a court of equity to dispense with the plain

requirements of a statute; it has been always disclaimed, and the real or supposed

hardship of no case can justify a court in so doing. When a statute has prescribed a

plain rule, free from doubt and ambiguity, it is as well usurpation in a court of equity

as in a court of law, to a judge against it; and for a court of equity to relieve against
its provisions, 18 the same as to repeal it,

Washburn, 537 N.E.2d at 782, quoting, Stone v. Gardner, 20 Iil. 304, 309 (1858).

In Northwestern National Ins. Co. v. Kezer, 812 P.2d 688 (Colo. Ct. App. 1990), an

"equitable lien" was not allowed under Colorado's "specific and comprehensive" insurance

liquidation statute which "leaves no room for the judiciary to add to the type of claims to be preferred
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or to establish a method of preference not created by the statute." Northwestern National Ins. Co.

v. Kezer, 812 P.2d at 690, And, in Ohio, "because the legislature has provided a comprehensive
statutory scheme governing the distribution from aﬁ insolvent insurér's estate, equitable relief
different ﬁ*;;)m the .relief prbvided by statute is not available ...". Benjamin v. Credit General Ins.
Co., 2004 Ohio 7193, p. 23, 2004 Ohio App. LEXIS 6604, p. 16 (Ohio Ct. App. 2004).

.The present case is even stronger because the West Virginia Legislature expressly prohibited -
the use of equitable remedies against the statutory scheme. This Court cannot by equity overrule the
legislative mandate shown by the statute's plain rule. The rule in West Virginia is the same - "'clquity_
follpws tﬁe law." Price v. Price, i22 W. Vé. 122, 12_4, 7S.E.2d 510, 511 (1940). " W henever the
rights or the situation of the parties are clearly defined and established by law, equity has no pow'er'
to change or unsettle those rights or that situation .. .". Price v, Price, 122 W Va. 122, 127, 78.E.2d
510, 512 (1940), quoting, Magniac v. Thompson, 56 U.S. 281 (1853). For examble, equity cannot
disturb the priority Qf a statutory judgment lien in favor of non-lien claims. Price v. Price, 122 W.
Va. 122, 7 S.E.2d 510 (1940). |

Consistent with the rule that "equity follows the law", the Circuit Court correctly inferpreted
the clear language of W. Va. Code, § 53—24~27, when it held that the UMW cannot utilize an
equitéble remedy to circumvent the distribution scheme set forth in the liquidation statute.

The UM W's assertion that the prohibition of equitable remedies does not apply to the UMW,
because the UMW owns a trust res and is not a creditor under §33-24-27, is iﬂogical because the
UMW is presumed to have a general claim, and the only way the UMW can overcome this
presumption is by resorting to the equitable remedy of tracing.

The UMW argues that § 33-24-27 is only intended to prohibit "late claimants from avoiding
the effect of the filing deadline by equitable means." Appellant's Brief, p. 24. The UMW's argument
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is without merit, first, because the statute's language is not limited to late claims. Second, the case

relied upon by the UMW, State ex rel. Clark v. Blue Cross Blue Shield of West Virginia Inc., 195

W. Va. 537,466 S.E.2d 388 (1 995) held that the "strict compliance with all filing requirements” of

§§ 33-24-25 and 33-24- 33 Would not allow the adop tion of a "substantlal comphance standard" for

| filing claims. Blue Cross, 195 W. Va. at 542, 466 S.E.2d at 393 While § 33-24-27 is c1ted in the
: opimon it is not central to the holding, and the opinion hardly limits the application of § 33-24-27
to late ciaims.

The purpose of § 33~24.-27 isto prohibit recourse to equitable remedies so as to assure that
all crechtors mciudmg pollcyholders are treated fairly Its scope is not hrinted to late cIeums

Certainly, average policyholders, including single pohcyholders, "trusted" Blue Cross with their

money. In essence, every creditor and policyholder of BCBS has some sort of equitable claim. To

adjust, settle and consider all creditor claims based upon eciilitable principles would be-difﬁcult, if
not impossible, and very expensive. Absent § 33-24-27, creditors with large claims would press
equitable claims to the detriment of small claimants such as individual policyhollders whose small
claims iNould not justify the legal fees necessary to press their own claims in equity or to litigate
against the equitable glaims of larger creditors.

The statute's rationale is consistent with federal bankruptey law, which does not favor trust
theories to overcome a claimant's position in the statute's priority of payment scheme. Federal
bankruptcy courts have been consistently wary of alloiJi{ing those claiming trusts to obtain
preferential treatment. r.'[W]e are not inclined to allow creditors to utilize a tiust :theory as a means
of obtaining preferential treatmeilt ina bankruptdy." n re Kulzer Roofing, Inc., 139 B. R. 132, 138

(Bankr. E.D. Pa. 1992), aff'd, 150 B.R. 134 (E.D. Pa. 1992); citing, In re Temp-Way Corp.. 82 B.R.

747,753 (Bankr. E.D. Pa. 1988). "Equality of distribution among creditors is a central policy of the
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| Bankruptcy Code. According to that policy, creditors of équal pribrity sheuld receive pro rata shares
of the debfcor‘s property." I’Beg“i__g:‘lf v. Internal Revenue Servic_é, 496 1J.8. 53, 58 (1990). |

The Circuit Court correctly_ﬁeld that even if the UMW couid prove a trace, that .§ 33-24-27
prohibits trac{ﬁg because it is an.equitable rem,edly', and this provision-bf the Code prevents the
UMW, a presumed general creditor, from obtaining payment at the expense of policyholders and
providérs.

D. The Receiver Standing in the Shoes of Bona Fide Purchasers for
Value And Other Innocent Creditors Defeats the UMW's Trust Claim

Although not specifically discussed in the Final Order, the Receiverhélso argue.d beléw that
pursuant to W. Va. Code, § 33—24-33(C), the Receiver may assert the rights of secured creditors,
which have the standing of bona fide purchasers for value and can, _therefbre, cut off a trace.

The UMW ideﬁtiﬁéd the Prudential Bache Account, Nol. 9591 15, as an account into which
money can be traced. Dep. Pack, P. 34. The monies in this accouﬁf were transferred into a Shearson
Account, No. 716-03000-13-020, and this account was posted as collateral for a secu:red loan to
BCBS from Kanawha Valley Bank in the amount of $5, 700 (00.00. Dep. Britton, pp. 172-73, 183,
Exhibits 87 and 90, Dcp."f"ack, p. 48. The Kanawha Valley Bank loan was paid off by a margiﬁ loan
against the Shearson Account No. 716-0306— 13-020, and Shearson, as a secured creditor under the
margin loan, was paid when the account was liquidated. Dep. Britton, pp. 1‘8 8-190, Exhibits 88 and
91. |

A trace of a trust res will stop when the res is transferred to a bona fide purchaser.

Whenever a trust-fund has been wrongfully converted into another species of

property, if its identity can be traced, it will be held, in its new form, liable to the -

rights of the cestui que frust. . .. So long as it can be identified either as the original

property of the cestui que trus , or as the product of it, equity will follow it; and the
right of reclamation attaches to it until detached by the superior equity of a bona fide
purchaser, for a valuable consideration, without notice. The substitute for the
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original thing follows the nature of the thing itself so Iong.as. it can be ascertained to
be such. '

Thompson's Appeal, 2_2 Pa. 16 (1853); Marshall's Executor v. Hall, 42 W.Va. 641, 644,26 S.E. 300,

301 (1896). And a secured creditor takihg collateral for value is a bona fide purchaser. See, Hubbard
v. Hardeman County Bank, 868 S.W.2d 656, 660 (Tenn. 1993).

A creditor claiming a trust cannot take the collateral of a properly secured creditor.  See,

[ubbard, supra, 868 S.W.2d at 660 (a trﬁst_ cannot follow funds into the hands of a secured créditor
without notice of a breach of trust). A trust cannot be traced into the hands of 2 bona fide purchaser.

Bogert, The Law of Trusts and Trustees (2nd Ed. 1995), §921, citihg, Thompson's Appeal, 22 Pa.

16, 17 (1853). The céses cited by the UMW are in accord. Henson v. Lamb, 120 W. Va. 552, 561,
199 S.E. 459, 463 (1938) (a.trust is destroyed "a_s. against the claim of purchaser for value without
notice"); Marshall's Fxecutor v. Hall , 42 W. Va. 641, 644, 26 S.E. 306, 301 (1896) (a trace is
"detached by thé superior equity of a  bona fide purchaser for valuable consideration without
noticé").

In addition, the intervening interests of other innocent crn;ditors cﬁts off an ‘equitable trace.

' "That a court of equity has jurisdiction at the suit of the owner of property to follow and recover such

property, or the proceeds of it so long as it may be identified, and the interests of innocent parties

do not intervene, cannot be doubted.” Countv Courtv. Cottle, 81 W. Va. 469, 473, 94 S.E. 948, 949

(1918) (emphasis added).

| ﬂnder the Liquidation Statute, the Receiver is "vested by operation of law with the title to
all the property, contracts, and rights of action and all the books and records of the corporation,
wherever located, as éf the date of tﬁe entry of the order directing him to . . . liquidate . . . and he

shall have the right to recover the same and reduce the same to possession”. W. Va. Code, §33-24-
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| 23(b). The statute further provides for the recording of a certified copy of the Liguidation Order "in
the same manner as deeds to real property are recorded", and that such recordation "shall impart the

same notice as would be imparted by a deed, bill of sale, or other evidence of title duly recorded or

filed." W. Va. Code, §33-24-23(c). Most significantly, the statute gives the Rebeiver the avoidance

powers "which any creditor, subscriber or member of such corporation niight ha\}e". W. Va. Code,
§33-24-33(c) (emphasis added).
These sections, when read together, are very similar to the "strong-arm" provisions of the

Fedéral Bankruptcy Code, 11 U.S.C. §544, which give a bankruptcy trustee the rights of a bona fide

~purchaser to. avoid certain claims against property held by the trustee. 5 Collier on Bankruvtcv 5
919 544.01 and 544.02.
Based upon the foregoiﬁg, even if cIearly proven, this UMW's trace cannot survive the
Receiver's assertion of (i) the rights of secured creditors having the status of bona fide creditors for
value or (ii) the intervening interests of the other. "innocent" creditors of BCBS.

E. The Court Correctly Found That Any Trust Agreement Expired
And The Parties' Actions Evidence A Debtor/Creditor Relationship

The Circuit Court found that the written trust agreement expired, and a debtor-creditor
relationship followed. Final Order, p. 13.
As the record shows, after termination of the express trust, BCBS WV established
a sinking fund to accumulate monies to repay the UMWA, The creation of a sinking
fund negates any argument the parties intended to create a trust relationship and
operates to support the Receiver's argument that a debtor-creditor relationship exited
between BCBS WV and UMWA, and not that of a settlor-beneficiary.
Final Order, p. 12.

Whether a trust is created is not determined solely by the wbrding of an agreement, but must

also be shown by an actual investment of funds in @ trust and by the parties' actions with respect to
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the manner in wﬁich the funds are handled. Bowne v. Lamb, 119 W, Va. 370, 374-75, 193 S.E.. 563,
566-67 (1937). | |
The written document the UMW relies updn, the unexecuted "Appendix A", specifically
provides that "The term of the trust shall be one year, commencing from the date that Plan is in
receipt of the trust corpus amount." Exhibit 3. The last Agrgement relative to fhe Emergency Care
Pilot Proéram in issue did not have an automatic renewal clause and expired on March 31, 1989.
' Exhiﬁit 10. Therefore, by reference to the Writ\ten documents, it is cléar that after March 31, 1989,4'
there was no express trust. | |
Thé Statute of Uses, W. Va. Codé, § 36-1-17_, provides that a;[ fhe' expiration of a trust, the

trustee/beneficiary relationship expires and the trustee's legal title is passed to the former beneficiary.

The equitable title of the b.eneﬁciary is then converted into legal title. Rggerson v. Wheeling Dollar

Sav. & Trust Co., 159 W. Va. 376, 378,222 S.E.2d 816, 819 (1976). In other words, when legal

title is passed to the beneficiary, the trust itself expirés. Therefore, BCBS was no longer a trustee

and the UMW was no longer a beneficiary. Ih accordance with the Statute of Uses, on March 31,
1989, whén the trust expired, the UMW took legal title to the money, and the UMW left the money
with BCBS as an investment thereby establishing a debtor/creditor relationship.

This is consistent with the facts which show that BCBS treated the so-called trust as a "corp.
obligation", Exhibit 11, Dep. Britton, p. 194. It was shown on the BCBS books as an "indebtedness
to UMW". Dep. Sengewalt, p. 25. | It was not set up as a trust. Mark Sengéwalt, BCBS's Vicé
President of Finance, testified that "[a]t the time the [$1,000,000.00] deposit was made a liability
~ was set up". Dep. Sengawalt, p. 25. |

The UMW also argues that the relationship was not a debtor/creditor relationship because
"Appendix A" provided that BCBS was to "invest the trust corpus at an annual interest rate which
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is no less than one p'ercent {1%) greater than the current yield to maturity on a one year Treasury

Bill," and if the money actually earned a higher rate, that the UMW was to receive the higher rate, -

less losses suffered by BCBS if premiums were insufficient to pay claims. Petition, p. 9.

Contrary to the language of "Appendix A," the actual conduct of the parties shows that BCBS
paid the UMW at the stated interest rate. That is, the UMW never received anything more than one

percent (i%) more than the Treasury Bill rate. See, Exhibits 22 and 23. It is clear that BCBS paid
interest to the UMW at a fixed rate in a manner consistent with paying interest on a loan,

Ifthe intention is that the person receiving the money shall have the unrestricted use

thereof, being liable to pay a similar amount whether with or without interest to the

payor or to a third person, a debt is created. . . . Ifthere is an understanding between

the parties that the person to whom money is paid shall pay "interest” thereon (at a

fixed or at the current rate, and not merely such interest as the money, being invested,

may earn) the relationship is practically always a debt and not a trust.

Restatement 2d, Trusts §12, Comment g.

The parties' actual conduct shows that the UMW received a fixed rate, regardless of how
much interest was actually earned by BCBS, and this establishes a debt, not a trust. Restatement 2d,
Trusts, §12, Comment g. And, as the Circuit Court's Final Order correctly points out, the sinking
fund established by BCBS after the extinguishment of the trust is indicative of a debtor/creditor

relationship. Final Order, p. 12.

F. The Monies Subject To The Attempted “Trace” Were Less Than
One Million Doliars On 'The Date The Liquidation Order Was Entered

The rule in tracing is that in order for the trace to be successful, it must be shown that the

"fund into which it went has never been reduced below the sum claimed". Hancock County v.

Hancock National Bank of Sparta, 67 F.2d 421, 422 (5th Cir. 1933) (emphasis added). "It is

sufficient to trace it into the Bank's vaults and find that a sum equal to it, and presumably
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representing it, continuously remaining there until the receiver took it." Ream's Drug Store v. Bank

of Monongahela. Valley, 115 W. Va. 66, 75, 174 S.E. 788, 792 (1934) (emphasis added).
In fact, at various times, the general acéoﬁnt, properly reconciled, had a balance of less than
$1,000,000.00'as did the Shearson Account 716-03000. Exhibit 128 (Report of Dixie Kellmeyer).
Thé UMW mistéiéenly relies on a Comment to the Restatement 2d, Trusts. See, UMW'S
Memorandum, pp. 12-13. Tile Comment discusses a circumstance entirely different from the present
case. Comment i to Section 202 to the Restateﬁlent 2d, Trusts, covers the following circumstance:

Where the trustee deposits in a single account in a bank trust funds and his individual

- funds, and subsequently makes withdraws from the bank account and dissipates the
money $o withdrawn, the beneficiary is entitled to an equitable lien upon the balance
remaining in the bank for the amount of trust funds deposited in the account. ... The
beneficiary's lien is not restricted to any part of the deposit but extends to the whole

- deposit and can be enforced against any part of the funds remaining on deposit and and

against any funds which are withdrawn. so 1011g as they can be traced.

Restatement 2d, Trusts, §202, Comment i (emphasis added).

The facts recited in Comment i are much different than the facts of the present case. In the

present case, the funds were pot deposited into a ."single account." Rather, the money was
transferred out of the general account and into multiple accounts, and none of thetmoney was in the
general account when the Liquidation Order was entered. Therefore, pursuant to Comment i, the
UMW must trace the moﬁey, which, as discussed above, the UMW cannot do.

The UMW asserts that when Shearson sold its collateral in satisfaction of its margin loan,
there were sufficient monies left over to satisfy the UMW's claim. However, Shearson sold the
collateral after the Liquidation Order was entered. According to Dixie Kellmeyer, an expert

accouhtant,- as of the date of the Liquidation Order, the value of the account (no. 716-01104), after

31




subtracting the margin loan debt, was less than one million dollars. See, Exhibit 128.2 Therefore, -

in accordance with the established law, no trust res exists.

VI, CONCLUSION

WHEREFORE, based upon the fdregoing, Betty Cordial, as Deputy Receiver for Blue Cross
and Blue Shield of West Virginia, Inc., respectfully requests that this Court affirm the Circuit Court's
Final Order of May 10, 2005, and Ms. Cordial respectfully requests such other and further relief as

this Court deems just and proper.

BETTY CORDIAL, in her official capacity
as Deputy Receiver of Blue Cross and Blue
Shield of West Virginia, Inc.

By Counsel

W
Christopher S. Smith - wv State Bar #3457
Hoyer, Hoyer & Smith, PLLC
22 Capitol Street
Charleston, West Virginia 25301

(304) 344-9821; (304) 344-9519 Fax

? Note that pursuant to W. Va. Code, §33-24-32, the date when the Liquidation Order
was entered establishes the date upon which the UMW's claim must be determined.
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