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1. KIND OF PROCEEDING AND NATURE OF RULING IN LOWER TRIBUNAL

This civil action pursuant té W_eét Virginia dee 23-4-2(c)(ii), arises from a work
related injury which occurred on Septeﬁber 17, 2002, and. which resul.ted in the
-perinanent loss of vision in the left ey.e of the plainﬁff/ petitioner. Prior to trial the
Circuit Céﬁrt of Nicholas County, West Virginia granted summary judgnient to
plaintiff’s. empioyers Clonch Industries, Inc. and I—I&_D'Lumber Distributors, Inc.
hereinéfter collectively the ”defencﬁnts.” | Mr. Ryan fi]es his Appeal seeking relief from
the A?ril 21, 2005, Order granting summafy judgment to Clonch Industries, Inc.. and
H&D Lumber Distributors, Inc. The trial court féund that the plaintiff failed to show
that (1) the_re were genuine issues of material fact as to whether deferidanté had a
subjective realié,ation and appreciation of the existence of a specific unsafe working
condition, or a high degree of risk and strong probability of serious injury or death
presented by the specific unsafe working condition; and (2) whether there was a specific
safety_statute violated.

INTRODUCTION

This case arises from an on-the-job injury that occurred on SePtember 1 7,2002, ét |
the defendant’s sawmill in Nicholas County, West Virginia. In this incident, ]oseph E
Ryan suffered a deep laceration to his left eye which rendered him legally blind in that
eye. o | |
Mr. Ryan was-emplbyed by the defendants as a general.]aborer. His task, as a
“bander,” on the day of injury was to feed out 11 /4 x1/16 inch coiled metal bandmg to

predetermined lengths and cut it with an old and defective pair of yellow-handled



“Wiss” multi-purpose s.hips. He would then place these bands around pallets of
stacked lumber and tighten the bands down and cump the bands together with small
metal clips. On the third day of performmg the banding operation, Mr. Ryan was
struck in the left eye by a sharp pieoe of metal banding material. Following five
u_ﬁsucéessfu] surgeries, it has béen determined that he will be forever blind in his left
eye. PTIOT to his m]ury; the defendants did not warn Mr. Ryan of the dangers inherent
in this task did not requ;re the use of any approved personal protectlve equlpment

specifically including safety glasses, and further did not advise him that safety glasses

were available should he wish to use them.

11, STATEMENT OF FACTS

Defendants Clonch Industries, Inc. and H&D Lumber Distributors, Inc. are West
Virginia corporations engaged in the sawmilliﬁg business, wherein raw timber.is cut
and processed into éonirﬁércially ma_fketable lumber of various grades and dimensions
(see generally, deposition transcripts of Lloyd D. CIonch and Rodney Clonch). While
- each company performs dlffe1 ent functlons itis undlsputed that Clonch Industrles, Inc.
owns 100% of H&D Lumber Dlstrlbutors Inc. and controls 100% of all activities
undertaken by H&D_ Lumber Distributors, Inc. Hereinafter, both H&D .Lumber
Distrib_utors,- Inc. and C]onc.h Industrieé, Inc. are collectively referred to as the
“defendants” (see genéra].ly, Deposition Transcript of Rodney Clonch, Deposition
Transcri.pt of Lloyd Cloﬁch, Deposition Transcript of Loretta Sue Thomas, and Order

Granting Defendant’s Motion for Summary Judgment).



A saiwmﬂ], such as the defendant's, is subject to the rules and regulations

promulgated by the Occupational Health and Safety Act (“OSHA") (see generally,

Depoeition Transcript - of Jim Shepherd, Deposition Transc:fipt of Roy Paﬁley,
Deposmon Transcunt of ?ameq Vau V
the time of M1 Ryan’s 111]u1y, OSHA imposed an affirmative duty on employezs like
defendants to conduct sa.fety assessments for risks and/or conditions that could cause

serious injury or death to its employees. It further required defendants to take

appropriate precautions to guérd and pl;oiect its employees from these risks (See 29 .

CEFR. § 1910.132(01) and plainﬁff’s supplemental expert witness disclosures at fage 4 of
Jim Shephard’s report). This is an affirmative duty impbsed upon the defendant by
OSHA and may not be 1gr101ed (Deposition Transcrlpt of Roy Pauley, pp. 99-100 and
Deposmon Transcrlpt of Jim Shephard pp 91-93). Further, the defendant had an
affirmative legal obhgetmn to make its management, personnel and employees aware
of the rules and regulations of OSHA and te enforce those rules in 1ts work place
(Deposmon Tr anscupt of Jim Shephard p. 93).

]oseph Ryan is a 33 year-old married man with ihfant children. Prior to Augus.’.c
19, 2002, the date he began his employment with the defendant, he had never before
worked mn or around a sawmill or Iumberyard and in particular, had never worked in a
sawmﬂl “banding” lumber (Id. atp 71). |

On August 19, 2002, Joseph Ryan began working for the defendants. (See

Defendants’ Answers to Plaintiff’s First Set of Interrogatories). At the time of plaintiff’s

tional Health and alety ALt) At



injury on September 17, 2002,. the defendants were engaged in the sawmill lumber
industry and as such were subject to the rules and regulations o.f OSHA. |

On Mr. Ryan's first day: of work for the defendant, he was simply instructed te
| efendant and to watch the other Doys

report to the lumber stackin

ng area of th
V(Deposition Transcript of ]oseph. ﬁyan, p- 29). Defendant Clonch deliberately and
knowingly failed to provide any job orientation training, safety orientation or training,
supervision, personal protective equipment orientation or training, was not advised
and/or warned of any hezards or risk associated with this job and was not pro'videc.l.
with nor instructed in the required use of the necessary personal protective equipment.
(Deposition Transcrlpt of ]oseph Ryan, pg. 29, Deposxtion T1 anscript of CJ. Hicks, p. 26,
Deposition Transcript of Scott Clonch, p. 14-16, Deposition Transcript of Harvey
Maynor, .p. 23-25, Deposition Tlal’lSCl‘Ipt of Roger Brown, pp. 16-17 and Deposmtion
Transcript of Ga1y Deel, pp. 15-23).

Each of these omissions were vielations of OSHA. (See genereilly-, Deposition of
Roy Pauley, Deposiﬁon of Jiﬂ] Shephard. Plailﬁtiff’s Supplemental Answers to
Defendants First Set of Interrogatories and plaintiff’s injtial and second supplemental
expert witness disclosur es). |

Mr. Ryan’s first job with the defendants was as a lumber stacker. He worked this
job for approximately three weeks, when he was approached by C.J. Hicks, wh.o was his |
foreman. (Deposition Transcript of ]oseph Ryan, p. 45). Moreever, Mr. Hicks advised
Mr. Ryan that a banding job was available, which paid more than his current position

and Mr. Ryan accepted (Id. at p. 45-46).



Mr. Hicks instructed Joseph Ryan to see Roger Brown for instruction on l_iow't'o_.
do the job. (Id. at p. 46). In general, the banding position involves measuring to length
metal straps which are appfdkimately 11/4 inches wide and 1/16 of an inch thick.

Once the banding has been measured out, a

w , @ pair of tin snips are used (o cut the banding

material. The cut straps are then placed aroulnd stacks of cut lumber, tightened and
metal clips “crimps” are used to secure the bands. Once this is complete, a fork truck
lifts the banded lumber and moves it to another part of the building Where it awaits
loading on a truck for déliv'ery to a buyer. ...(Deposition Transcript of Scott Clonch, pp-
9—12). The tin snips provided to Mr. Ryan were yellow hand]ed. “Wiss” cutters which
are readily available at stores such as Léwe’s and Wal-Mart, (Deposition Tranécript of
Joseph Ryan, p. 61). (See photographs of the type .of cutters used by Mr. Ryan and .the
‘picture of ’ghe warning label on the package which clearly states, “Warning: Wear
Safety Goggles.”) (See photographs attached as Exhibit C to P]aintiff’s. Peti’;ion for
Appeal.)
| Mr. Ryan was not advised or directed by the defendants, at any time duriﬁg Ilis

employment, to wear safety goggles when using the “Wiss” cutters (tin snips) to cut the

metal banding. (See generally, DepoSitidn Transcript of Joseph Ryan).

! In the defendants answers to plaintiff's first and second set of interrogatoriés nos. 6 and 9 and 1 and 2,
respectively, the defendants maintain that Cecil J. Hicks, the kiln yard foreman on September 17, 2002,
provided Mr. Ryan with on the job training instruction in the lumber banding operation and in the use of
personal protective equipment (H&D Lumber Distributors, Inc. Answers to Plaintiff's Interrogatories
No’s 6, 9 Answers to 24 Interrogatories NO. 1 and 2). However, Cecil J. Hicks states that he never trajned
anyone himself and did not advise Mr. Ryan to wear safety glasses despite knowing that OSHA required
the use of safety glasses, eat protection and no loose clothing when working in a sawmill (Cecil Hicks
deposition pp. 26-31, 33-34, 36-37) '




Further, Mr. Ryan's supervisors, co-workers and the defendants’ 30(b)(7)
designees for safety issues testified that safety goggles were not required to be worn

while performing the banding operation (cutting metal banding to length and b.and-ing

that (1) OSHA required eye protection; (2) that other
sawmills and lumber yards required its employees t_b wear eye protection; and (3)
consciously knowing that his task was dangerous and presented a potential for serious
injury. (Dépositior_l Transcript of CJ. Hicks, pp. 31-47, Deposition Tfans&ipt of Gary
| Dee_l_i pp. 15-27, 36, Deposition Transcﬁpt of Roger B;‘own, PP 14, 15~1 7, 20,' Deposition
Transcript of Harvey Maynor, pp. 18-45, Deposition Trénscript of Lloyd D. Clonch, p.
15, Deposition Transcript of Scott Cldnch, i)p. 14-28 and Deposition Ti‘alwscript of Joseph
Ryan). In fact, defendants’ own liability expert admitted that employees need eye
protection while_strapping the metal bands a1A'“0und the stacks bf lumber. ' (Deposition
Transcript of James Vaughan, pp. 74-77).

Not only did the defendants knowingly and deliberately fail to instruct and |
reqﬁire Mr. Ryan to wear Safety goggles,.it aIso_f_aﬂed to. train Mr. Ryan on how to
properly and safely perform the banding operation. As noted, fér_eman CJ. Hicks
advised Mr. Ryan that co-worker Roger Bro.wn would show him the job. Mr. Brown’'s
only prior experiénce was banding 2 or 3 stacks of lumber with bands that had already
been cut. (Deposition Transcript of Joseph Ryan, p- 48). Mr. Brown. then told Mr. Ryan
that the next ones are yours (Id). This is described by the defendants as “on the job

training.” (Deposition Transcript of Scott Clonch, p.' 23). Mr. Ryan struggled through

his job for a couple of days without further evaluation, instruction or guidance until




September 17, 2002. (Deposition Transcript of Joseph Ryan, pp 48-60). The only
comments made to Mr. Ryan during this threé day period was that he was moving tbo
slow.. The persdn designated to instruct and supervise Mr.. Ryan was aware that he was
having problems in performing the job. (Deposition Transcript of.Roger Brown; pp. 24-
25, Deposition Transcript of Cary Deel, p. .36, Deposition -'_i."rénscript of C.J. Hicks, p- 36
and Deposition Transcript of Scott Clonch, p. .23—28). It ié undisputed that the

defendants did not have a written or formal employee 'training program, workplace

~and/or employee safety program or hazards assessment program. (Deposition

Transcript of Scott Clonch, pp. 13-16, De?qsition Transcript of C.]. Hicks, pp. 26-27 and
Deposition Trénécript of Lloyd D. C]olnch,. pp. 40-41).

Further, Scott CIbliCI], defendants’ 30(b)(7) safety designee, and also the son and
nephew o_f the owners of de_rfendants, was the superintendént of .de,fendants' dry kiln
and Mr. Ryan’s bo.ss. He was hired into this position despite his acknowledgement that
he was u_nfaniiliar wiﬁ1 any federal or state law (includihg OSHA) concernﬁlg
wofkplace safety. (Deposition Transcript of Scott Clonch, pp. 19-30).

It is undisputed that the defendan;rs did not conduct a hazards /.risk assessment
of its workplace prior to Mr. Ryan’s iﬁjury. (Deposit_ioﬁ Transcript of Lloyd Clonch, pp.
38-41). |

The defendants own and operate a sawmill/ Iﬁmber mill which is an industry
subject to the rﬁles and regulations promulgated by OSHA, including but not limited

to, workplace safety, employee training, personal protective equipment, emergency



medical care and the employee injury reporting requirements. This is uncontrovertibly

evidenced by the following;

a.  the multiple notice of violations and penalties assessed against th
defendants by OSHAZ _ '

b. the acknowledgment of same by defendants’ owners, supervisors and
employees?; :

c the testimony of both the defendants and plaintiff's experts; and

d. 29 C.F.R. 1910, et seq., 29 CF.R. 1926.102; 29 C.F.R. 1917.91 which are the
applicable OSHA regulations, - '

The OSHA rules which were violated state as follows:
1. 29 C.F.R. §1903.1, in part:

that every employer covered under the Act furnish to his
employees employment and a place of employment which are free
from recognized hazards that are causing or are likely to cause
death or serious physical harm to his employees. The Act also
requires that employees comply with occupational safety and
health standards promulgated under the Act, and that employees
comply with standards, rules, regulations and orders issued under
the Act which are applicable to their own actions and conduct.

2 29CFR. §1910132 (d), in part

a. The employer shall assess the workplace to . determine if
hazards are present, or are likely to be present, which
necessitate the use of personal protective equipment (PPE). If
such hazards are present, or likely to be present, the employer
shall; R _

i, Select, and have affected employee use, the
‘types of PPE that will protect the affected

2 On May 11, 2001, the defendants paid Thirteen Thousand, Four Hundred, Fifty Dollars in penalties to
OSHA for multiple violations specifically failing to require its employees to wear approved hearing
protection. (See documents provided by the defendants in response to Plaintiff’s Third Request for
Production of Documents) ' _ ' .

3 Every supervisor and employee of the defendants who was deposed acknowledged this fact and the fact
that OSHA deals with workplace safety rules (See deposition transcripts)

g




employee from the hazards identified in the
hazard assessment;
1i. Communicate selection decisions to each
affected employee; and,
iii.  Select PPE that properly flts each affected
' employee. '

3. 29CFR.§1910.133, in part:

a(1). The employer shall ensure that each affected employee uses
appropriate eye or face protection when exposed to eye or face
hazards from flying particles, molten metal, liquid chemicals,
acids or caustic liquids, chemical gases or vapors, or potentially

- Injurious light radiation.

(2). The employer shall ensure that each affected employee uses
eye protection that provides side protection when there is a
hazard from flying objects. Detachable side protectors {e.g. clip
on or slide-on side shields) meeting the pertinent requirements
of this section are acceptable.

The tin snips being used by the plaintiff at the time of his injury were yellow
handled “Wiss” multi-purpose snips. (Joseph Ryan deposition p. 61). Jim Shephard,
plaintiff’s expert, testified that the manufacturer of the snips has warning labels printed
on the box that direct the user of the snips to wear safety glasses when using the snips.
- (Jim Shephard deposition pp. 76-80;) (See also photographs attached as Exhibit C to
Plaintiff’s Petition for Appeal.)

‘The deféndants, as evidenced by the Agreement of Incorporation dated
September 21, 1970, had been in the sawmill/lumber industry for over thirty-two (32)
years on the date of Mr. Ryan's injury. (Defendants’ Response to Plaintiff’s Fifth
Request for Production of Documents).

On SeptemBer 17, 2002, the defendants’ yard foreman was Cecil J. Hicks. Mr.

Hicks had worked in the lumber industry since approximately 1980 and held the




position of yard foreman since 200’0.- (C.]. Hicks deposition p. 21). Mr. Ryan, as a
| bénder, was under Mr. Hicks’ supervision. (C. J. Hicks depositioh p. 26). Mr. Hicks
~understood that both OSHA and other lumber mills required its employees to use
safety glasses; however, he testified that 1";- did not advise Mr. Ryan to wear them. (C.J.
Hicks depési_tion pp. 31-37, 46). He testified that tﬁere is a good possibility that a
worker could suffer eye injuries from the metal bands that Mr. Ryan was cutting on
September 17, 2002. (C. J. Hicks deposition pp. 47-48). He also te_stified that safety
| glasses éould have prevented Mr. Ryan’s injury. (C.J. Hicks depoéition p. 48).

While the défendanfs state that C.J. Hicks actually trained and advised Mr. Ryan
about matters concerning PPE, (see footnote 2), testimony indicafes that Mr. Hicks
delegated this task to either Gary Deel or Roger Brown. (C.J. Hicks deposition p. 36;
Gary Deel deposition p. 12 and Ro'g.er Brown deposition p. 14). Both Gary Deel and
Roger Brown testified that they “trained” Mr. .Ryan for the banding operation. (Gary
Deel 'deposit.ion p. 12 and Roger Brown deposition p. 14). Both Ga;y Deel and Roger
Brown have many years of experience i the sawmill/ lumber industry. (Gary. Deel
deposition p. 12 .and Roger Brown deposition p. 14).

Gary Deel tes.tified. that in his work experience for the defendants as a bander, it
was a difficult job and tﬁat someone could not learn it on his own; that he had received |
numerous cuts; that a lot of peoiﬂe would get sawdust in their eyes; and that he had
been hit in his prescription glasses by a piecé of metal banding as he was cutting the

material. (Gary Deel deposition pp. 10, 14, 23, and 29).
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Roger Brown tesﬁfied that other sawmills at which he had.worked required its -
erhployees to wear PPE, including safety glasses; that he had received injuries doing the
banding operation; that he knew that Mr. Ryan was havin;g difficulty in t1_1e.operation;
and that he 1 adnéeen the banding material fly up and hit Mr. Ryan nurﬁerous times.
(Roger Brown deposition pp. 16, 17, 20 and 28).. o

Harvey Maynor, Mr. Ryén’s first supervisor, who had extensive sawmnill/ luﬁlber
industry experience? testified that OSHA required safety glésses for all séwmill

“employees at I;is prior s;awmill employers. (]—I.all*vey Maynor deposition pp. 10-26).
Mr. Shephard’s affidavit that was filed in this case st.ates:.
It is common knowledge in the sawmill and }ﬁﬁber industry that
the procedure used by defendants in cutting metal banding with
metal bladed snips creates a potential for flying debris and a
serious risk of injury to an individual.
| Scott Clonch, the defehdants Rule 30(b)(7) corporate designee for matteré
concerning work place safety and the PPE requirements for the sawfniﬂ industry,
testified that he did not know the federal and/or state law requirements for PPE. (Scott
Clonch deposition p. 25). Scott Cloﬁch was the sﬁperinte_ndent of the facility wh.ere Mr.
Ryan V\-zorked.. (Scott Clonch deposition p. 5). His uncle, Lloyd D. Clonch, the fbrmer
vice pljesident of thgz defendants, testified that the defendants do not require any of its

employees to wear PPE, including eye protection, that a hazards assessment had never

been completed by the defendants, that he was not familiar with OSHA's regulations

4 Prior to working for the defendants, Mr. Maynor was the safety coordinator/ quallty control officer of
three (3} other sawrruiis (Harvey Maynor deposition pp10-12).
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concerning PPE; that he didn’t know the duties of his supervisors; and he doesn’t think

safety meetings or PPE are necéssary. (Lloyd Clonch deposition pp. 17, 25-28, 30-31, 38).

Two other Clonch family members, Hugh Clonch (president) and Rodney

Clonch (vice president) have testified that they lack knowledge concerning OSHA

regulations and the PPE which OSHA required for sawmill operations. (Rodney

Clonch deposition p. 14),

- L

IV.

ASSIGNMENTS OF ERROR

A.

The trial court erred in granting summary judgment on the basis .
that plaintiff had not proffered sufficient evidence that the
defendant-employers had a subjective realization and appreciation
of the existence of a specific unsafe working condition that
presented a strong probability of serious injury or death.

The trial court erred when it granted summary judgment on the
basis that 29 C.F.R. § 1903.1, 29 C.F.R. § 1910, et seq.,and 29 CF.R. §
1926.102 are general safety regulations that do not apply to the
process: of cutting metal banding in a lumber mill using
commercially-available, hand-held metal snips.

POINTS AND AUTHORITIES RELIED UPON

1.

“A circuit court’s entry of summary judgment is reviewed de novo.” Syl.
Pt. 1, Painter v. Peavy, 451 S.E.2d 755 (W.Va. 1994). Accord Sy] Pt. 1,
Kidd v. Mull, 595 S.E.2d 308, (W. Va 2004).

Historically, this Court has been particularly hesitant to uphold a grant of
summary judgment where the issues presented involve a party’s state of
mind, intent, and/or motives. Williams v. Precision Coil, Inc., 459 S.E.2d
329, 338 (W. Va. 1995).

“The circuit court’s function at the summary judgment stage is not to
weigh the evidence and determine the truth of the matter, but is to-
determine whether there is a genine issue for trial.” Syl. Pt. 3, Painter v.

Peavy, 451 S.E.2d 755 (W.Va. 1994). Accord Syl. Pt. 1, Kidd v. Mull, 595
S.E.2d 308, (W. Va. 2004).
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4. “A plaintiff may establish ‘deliberate intention’ in a civil action against an
employer for work-related injury by offering evidence to prove the five
specific requirements provided in W. Va. Code § 23-4-2(c)(2)(i1)(1983).”
Syl .pt. 2, Sias v. W-P Coal Company, 185 W. Va. 569, 408 S.E.2d 321
(1991); Syl. Pt. 2, Mayles v. Shoneys, Inc., 185 W. Va. 88, 405 S.E.2d 15
(1990); Syl. Pt. 1, Costilow v. Elkay Mining Company, 200 W. Va. 131, 488

5.E.2d 406 (1997). | :

- 5. “While a plaintiff may introduce evidence of prior similar violations or
) complaints to prove an employer had knowledge of the risks concerning a
specific unsafe working condition, or to who an employer intentionally
exposed an employee to a hazard, we do not see a requirement for this
type of evidence in W, Va. Code, §23-4-2(c)(2)(ii) [1994}.” Harris v.

Mar_tinka Coal Company, 201 W. Va. 578, 499 S.E.2d 307 (1997).

6. OSHA rules 29 CF.R. §1910.132(d) and 29 C.F.R. §1926.20(b)(2) which
require an employer to conduct hazard assessments and workplace
inspections are specific safety. statutes, the violation of which satisfies the
third element of W. Va. Code § 23-4-2(c)(2)(i1). Bell v. Vecellio & Grogan,
Inc., 191 W. Va. 577, 447 S.E.2d 269 (1994).

7. A violation of commonly accepted industry customs or standards in and
of itself is sufficient to satisfy the third element of W. Va. Code, §23-4-
2(c)(2)(if). Costillow v. Elkay Mining Company, 200 W. Va. 131, 488 S.E.2d
406 (1997). See also Mayles, supra. ' _

V. DISCUSSION OF LAW AND FACT

A. Standard of Review of Summary Judgment
“A circuit court’s entry of summary judgment is reviewed de novo.” Syl. Pt. 1,

Painter v. Peavy, 451 S.E.2d 755 (W.Va. 1994).  Accord Syl. Pt. 1, Kidd v. Mull, 595

S.E.2d 308, (W. Va. 2004).
Historically, the West Virginia Supreme Court has been particularly hesitant to
uphold a grant of summary judgment where the issues presented involve a party’s state

of mind, intent, and/or moﬁ'ves. See Williams v. Precision Coal, Inc., 459 S.E.2d 329 (W.

Va. 1995), Accord, Floyd v, Equitable Life Assurance Society, 264 S.E.2d 648, 650 (W.Va.
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1980) (stating that “[a] motion for summary judgment must be denied if varying
inferences may be drawn from evidence accepted as true.”)
“The circuit court’s function at the summary judgnient stage is not to weigh the

evidence and determine the truth of the matter, but is to determine whether there is a

genuine issue for trial.” Syl. Pt. 3, Painter v. Peavy, 451 SE.2d 755 (W.Va. 1994).

Accord, Syl. Pt. 1, Kidd v. Mull, 595 S.E.2d 308, (W. Va. 2004).

- "Summary judgment is appropriate where the record taken as a whole could not
lead a rational trier of fact to find for the ﬁbnmoving. party, such as “irvhere the

nonmoving party has failed to make a sufficient showing on an essential element of the

case that it has the burden to prove.” Syl. Pt. 4, Arnazzi v. Quad/ Grabhics, Inc., 218 W.

Va. 36,621 S.E2d 705 (2005); Syl. Pt. 4, Painter v. Peavy, 192 W, Va. 189, 451 SE2d 755

(1994).

“Questions of negligence, due care, proximate cause and concurrent negligencé
présent issues of fact for jury determination when the evidence pertaining to such issues
is conflicting or where the facts, even though disputed, are such that reasonable men

may draw different conclusions from them.” Syl. Pt. 5, Arnazzi v. Quad Graphics, Inc.,

218 W, Va. 36, 621 S.E.2d 705 (2_005), quoting Syl. Pt. 7, Stewart v. George, 218 W. Va.

288, 607 S.E.2d 394, W.Va. Nov. 15, 2004. The law applicable to other causes of action

apply to deliberate intent actions. As the Court in Sias v. W-P Coal Cdmpan)g, 185 W.

Va. 569, 408 S.E.2d 232 (1991) stated at Syl. 3:

“The portion of the statute which authorizes “prompt judicial resolution”
-of “deliberate intention” actions against employers specifically, W. Va,
Code, 23-4-2(c)(2)(iii)(B)[1 983,1991] relates to plaintiff's more specific
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 substantive law burden under the five-element test of W, Va. Code 23-4-2
(C)(2)(H)(A-E)[1983, 1991], but the pre-existing procedural law still applies
for granting employers’ motions for summary judgment, directed verdict

-and judgment notwithstanding the verdict.” Syl. Pt. 3, Sias v. W-P Coal
Company, 185 W. Va. 569, 408 S.E.2d 232 (1991).

“A plaintiff may establish ‘deliberate intention’ in a civil action against an
employer for work-related injury by offering evidence to prove the five specific
requirements provided in W. Va. Code § 23-4-2(c)(2)(i1)(1983).” Syl .pt. 2, Sias v. W-P _

Coal Company, 185 W. Va. 569, 408 S.1.2d 321 (1991); Syl. Pt. 2, Mayles v. Shoneys, ]ﬁc.,

185 W. Va. 88, 405 S.E.2d 15 (1990); Syl. Pt. 1, Costilow v. Elkay Mining Company, 200
W. Va. 131, 488 S.E.2d 406 (1997).

B. Plaintiff Established Genuine Issues of Material Fact as to all Issues

The trial court below in granting defendant/appellee’s motion for summary

judgment ruled that plaintiff/appellant failed to present evidence of two of the five

elements required for a deliberate intent claim under W. Va. Code §23-4-2(c)(2)(ii),
namely, that the employer had a subjective realization of an unsafe working condition
and that the emploYer violated a safety statute, rule, regulation or industry staridard,
Accordingly, B and C are the only two elements will be discussed hereinafter. These
two are as follows:
B. That the employer had a subjective realization and appreciation of
' the existence of such specific unsafe working condition and of the
high degree of risk and the strong probability of serious injury or
death presented by such specific unsafe working condition;
C. That such specific unsafe working condition was a violation of a
state or federal safety statute, rule or regulation, whether cited or

not, or of a commonly accepted and well known safety standard
within the industry or business of such employer, which statute,
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rule, regulation or standard was specifically applicable to the
particular work and working conditions involved, as contrasted
with a statute, rule, regulation or standard generally requiring safe
workplaces, equipment or working conditions; '

W.Va. Code § 23-4-2(c)(2)(ii). As noted above, only B. and C. are at issue in this appeal.

1. -Subiectivé Realization

T_hé trial court erred in granting sunﬁ_mary judgment on the
basis that plaintiff had not proffered sufficient evidence
that the defendant-employers had a subjective realization
and appreciation of the existence of a specific unsafe
working condition that presented a strong probability of
serious injury or death.
The trial court committed reversible error in granting summary judgment to the
defendants on the basis that the plaintiff failed to show that his employer had a
subjective realization and an appreciation of a specific unsafe working condition and

that this unsafe working condition had a high degree of risk and strong probability of

harm.

In Nutter v. Qwens-Illinois, Inc., 209 W. Va. 608, 550. S.E.2d 398 (2001), while
specifically addressing how a claimant may demonstrate subjective realization and
appreciation of an unsale working condition, this Court stated in syllabus point 2:

“Under the statute, whether an employer has a “subjective realization and
appreciation” of an unsafe working condition and its attendant risks, and
whether the employer intentionally exposed an employee to the hazards
created by the working condition, requires an interpretation of the
employer’s state of mind, and must ordinarily be shown by circumstantial
evidence, from which conflicting inferences may often reasonable be
drawn. Accordingly, while a plaintiff may choose to introduce evidence
of prior similar incidents or complaints to circoamstantially establish that
an employer has acted with deliberate intention, evidence of prior similar
incidents or complaints is not mandated by W. Va. Code, 23-4-2
(c)(ii)[1994]. (emphasis added) |
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This Court also réviewed the subjective realization element in Bell v. Vecellio &

- Grogen, Inc., 191 W. Va, 577, 447 S.E2d 269 (1994). In Bell, the plaintiff was an iron
worker who was injured when steel bridge beams fell on hi;n. _Ig.. At 578, 270. This
Court said, subjecti{fe realization like any state of mind, usually must be shown by
circﬁmstantia] evidence. @ At 582, 274. |

While a plaintiff may introduce evidence of prior similar violations or
complaints to prove an employer had knowledge of the risks concerning a
specific unsafe working condition, or to who an employer intentionally
exposed an employee to a hazard, we do not see a requirement for this
type of evidence in W. Va, Code, §23-4-2(c)(2)(ii) [1994). Harris v.
Martinka Coal Company, 201 'W. Va. 578, 499 S.E.2d 307 (1997). See also
Beard v, Beckley Coal Mining, 183 W. Va. 485, 396 S.E.2d 447 (1990). _

For employer liability to attach, W. Va. Code § 23-4-2(c)(ii) requires that the_
employer have a subjective realization and appreciati.on of the fact that' Mr. Ryan was
using metal snips to cut metal .bandiﬁg withoﬁt the use of OSI;IA' approved eye
protectio'n.. This was ﬁnqueét_ionably proven. Mr. Ryan was not wearing OSHA
approved eye protection on the day of his injury and the defendants knew that he was

| not wearing.ap'proved safety goggles W11en he was injured.® |

Both Lloyd Clonch, defeﬁdaﬁts’ former vice presideht and Scott Clonch,
defendants’ dry kiln superintendent and Rule 30(_13)(7) workplace safet.y designee,

testified that the defendants did not require Mr. Ryan to wear eye protection while

® Even though the defendant’s did not require Mr. Ryan to wear safety glésses, and had not advised Mr.
Ryan that they were available for his use, a supply of approved safety glasses were maintained in the
office buildings at defendant’s premises (Rodney Clonch deposition p.37). The defendants philosophy

was to leave the decision up to the untrained employee as to whether he should use safety glasses {Scott

Clonch deposition p. 25). However, Mr. Ryan was never advised that the defendant had. safety glasses for
him to use (Joseph Ryan deposition p. 60, 173-174). Why puichase safety glasses for your employees if no
risk of eye injury is present. :
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performing the banding operation. (Lloyd Clonch deposition .'pp. 30-31 and Scott

Clonch deposition p. 17).

OSHA reports and logs demonstrates thaf the defendants were also aware, that
the cofnpany had experienced several incidents involving employee eye injuries and
other injuries invelving the banding éperation. (Plaintiff's Second Supplementall E.xpert
Witness® Disclosures and Defendants’. Responses to Plaintiff's Third Request for
Pféduction of Documents). |

The defendants’ yard foreman and personé aSsigned to train Mr. Ryan, We’re
aware that OSHA required the use of eye protection in both cutting the metal bands
and crimping 'the.bands around stacks of lumber. They testified that this was
commonly known throughout the industry. 'The warning label on the snips provided

by the defendants for Mr. Ryan's use clearly Warr_led that safety goggles should be used.

Jim Shephard, plaintiff's expert, testified that the defendants were aware of

OSHA regulations due to past visits of OSHA representatives and due to the
defendants’ submission of injury reports to OSHA and pasf_ tines for OSHA violations.
The defendants knew of, bﬁt chose not to conduct tiqe necessary evaluations to identify
potential hazards and chose not to require Mr. Ryan to wear safety glasses. (Jim
Shephard deposition p. 99). ”

Mr. Ryan’s co-workers testified that they knew that OSHA required the use of

eye protection while performing the banding operation and that it was a standard =~

industry practice customary in other sawmills. (Harvey Maynor deposition p. 10-26, 35

and Roger Brown deposition p. w20). The plaintiff's experts have identified specific,
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mandatory OSHA rules and regulations that the defendants violated. These regulations
specifically deal with injuries fo employees’ eyes. Defendants’ own employees testified
concerning their knowledge of these OSHA requirements. Both plaintiff's and
defendants’ experts and defendants’ supervisory personnel specifically acknowledge
that it is commonly accepted and well known within the saw mill and lumber industry
that eye protection should be, and is generally required to be provided and used in
banding operations, .spe.cifically including the use of snips to cut metal banding.
| Defendants admitted that they. contfol]ed the plaintiff's ‘work-related duties and
assignments; pl*ovided_ the tools in which to perform this job; controlled the training
and orientation, or lack thereof; and not only exposed the plaintiff to seriéus risk of
- Injury, but also, by deliberate acts and émissions, created the risk. in the first place.
Therefore, the trial court’s grant of summary judgm.ent was in error and should be
reversed.
The defendants senior management offered self serving testimony that they did
. not feel that Mr. Ryan needed safety g]asses when cuttmg these metal bands and that
they were ignorant of the OSHA requirements concerning the banding operations.
However, ev.en after being cited . by OSHIA for. not providing. and réquiring its
employees to wear hearing protection in 2001, the defendants still do not require their
employees to wear hearing protection,. or any type of PPE. Defendants therefofe,
demonstrated that their state of mind was to simply ignore known safety rules,

regulations and industry practices.
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These facts would lead a jury to find that the defendants actually knew Mr. Ryan
was in peril and that they simply did not care. The evidence is therefore more than
sufficient to overcome a motion for summary jﬁdgment.

2. Safety Statute and/or Indusﬁy-Standard
The trial court erred when it granted summary judgment
on the basis that 29 C.F.R. § 1903.1, 29 C.F.R. §1910, et seq.
and 29 C.F.R. § 1926.102 are general safety regulations that
do not apply to the process of cutting metal banding in a
lumber mill wusing commercially-available, hand-held
metal snips
OSHA rules such as 29 C.F.R. §1910.132(d) and 29 C.F.R. §1926.20(b)(2) which

require an employer to conduct hazard assessments and workplace inspections are
i P

specific safety statﬁtes, the violation of which satisfies the third element of W. Va. Code

§ 23-4-2((:)(2)(ii)j BeH.v. Vecellio & Grogan, Inc., 191 W. Va. 577, 447 S.E.2d 269 (1994).

In Bell, this Court found that the employer’s failure to comply with 29 C.F.R.
§1926.20(b)(2)(1993) which requires an employer to conduct frequent and regular
insp-ections of the workplécé [tb'assess potential hazards] by a competent person to be a
violation of a specific .éafety statute. Bell at 580, 272. (emphasis added)

QSHA _fégulétion 29 CF.R. 1910132 which requires the use of persbna]
protective equipment in performing tasks where én employee is exposed to hazardous
materials and flying debﬁs is a specific safety statute; the violation of which satisfies the

third element of W. Va. Code §23-4-2(c)(2)(ii). Mayles v. Shoneys, Inc., 185 W. Va, 88,

405 S.E.2d 15 (1990). See also Bell, supra.
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A violation of commeonly accepted industry customs or standards in and of itself
is sufficient to satisfy the third element of W. Va. Code, §23-4-2(c)(2)(ii). Costilow v.

Elkay Mining Company, 200 W. Va. 131, 488 SE.2d 406 (1997). See also Mayles, supra.

In our present case, the employer failed to conduct a hazard and/or safety
assessment of its f.a'ci]ities, work sites, tools and safety eql_iipment, where its employees,
including Mr. Ryan, were 1'equire'd to work. Second, they failed to provide proper
safety equipment and reasonably safe tools and /or methods for its employees to safely
perform their job duﬁes. Finally, the defendants failed to provide proper training and
supervision of its employees, including Mr. Ryan.

The facts here establish -thaf the employer failed te conduct safety ass_essmeﬁts
tor risks and/or conditions that could cause serious injury or death to its employees,
aﬁd to take appropriate precauti_ons to guard and protect its employees from these
risks. This failure created, and al]owed to continue, an unsafe working Condition with a
hlgh degree of risk and strong probability of harm or serious’ injury to the defendants
employees, 111c1ud1ng Mr. Ryan.

Pursuant to 29 CFR. § 1910.132(d), er_hployers shall assess th.e workplace to
determine if hazards are present or are likely to be present which would necessitate the
use of personal protective equipment. As stated in Bell, supra, this satisfies the third
element of a deliberate intention cause of action. Bell, supra, at 580, 272. Roy Pauley
and Jim Shephard plaintiff's experts, both testified that defendants failure to conduct
safety assessments created, and allowed to continue, an unsafe workm g condition with

a high degree of risk and strong probability of harm or serious injury. Mr. Pauley
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testified at his deposition that the defendants’ deliberate failure was a contributing
factor to the unsafe working conditions at the defendants’ facility. (Roy Pauley

deposition p. 92). Mr. Pauley repeatedly testified that the defendants’ tailure to conduct

a workplace hazard asse_ssmeﬁt was a confributing factor ct, created the unsafe

working qondition which “ihjured Mr. Ryan; (See "gener_ally, Roy Pauley deposition, Jim
Shephard Affidavit, and Plaintiff’s identification of e#p_ert w:ifne_sses). :

- The method that the defendants used to band the ]umber created three unsafe

working conditions that carried with them a high degree of risk and strong probability

of harm or serious injury and strong probability of harm or serious mmjury. (Jim

Shephard deposition, pp 39-52).

Plaintiff’s expert, Jim Shephard, explaihed the banding process used by

defendants in the following manner;

[TIhey did not have a holder for the bands once they cut it loose, the
company [Clonch] did not.. . . There was nothing there that would secure
the flying end when they cut the last helding band. '

Jim Shephard deposition p. 41

You never know what's going to happen when you are cutting metal
‘under tension. Although_you could - - cover it with your hand, with a
glove on your hand; but in this application because of the environment
and the type of band you were cutting and how it was placed, you're not
going to have the same configuration or lay the cutting snips exactly the
same every time and it may take both hands to cut it. In that case, the face
and other areas of the body are going to be exposed to any flying debris,
If you pinch it off and it has some pressure to it, it ‘may fly back and hit
you in the face or hit you in the arm. The ends may fly at you '

1d. at pp. 44-45
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Mr, Ryan’s co-workers knew this,

They don’t have a secure end here off the reel and the man'’s only got two
hands. So when he is cutting one end the other end is free to do what it
wants to, and leaves a very vague area of safety there that is open for a

problem.  Another thing in this is that it is very hard for the - - an~

individual to see the ends of a projectile that may be coming straight at
them or maybe a thin material coming at a side angle that may be
swinging toward their face. The peripheral vision and the depth
perception are probably not going to pick that up.

Id. at p. 51

[There’s too many elements of surprise here, and that there is flying - -
there’s a potential of a lot of flying elements or debris in this application.
One being that from taking and cutting the straps, securing the band on

- the coils of steel, a piece he may have cut - - he may have cut - - he may
~ have cut it and he said oh, I've got it wrong, and he backs up and reopens -
and cuts it again. Well, now he may have a smaller sliver that he cuts off, -

and when he snaps the scissors shut, that may fly out from that; and with
that flying out from that without safety glasses he could get a bad injury.

Id. atp. 52

This is really an interesting way to cut this because you got an operator

who's stooped over, bent over or maybe kneeling down and he’s laying
into the - - to get his arms in a position to cut this.

Well, as he's laying over it and he’s getting his face right in the area of
anything that may be coming from that.

Id. atp. 52
Mr. Shephard also explained that any time a person is using tin snips to cut

metal, that person needs to be wearing safety glasses. (Jim Shephard deposition p. 66).

the warning label on the “Wiss” cutters provided by Mr. Ryan'’s employers.
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When asked if one were pelformu'lg the job Mr. Ryan was performmg without
safety glasses posed a high probability of injury, Mr. Shephard responded: “It's

eminent danger. It's ]11gh probability” (Id. at p. 60). When asked whether performing

that operation w1thout the use of safety glasses pescd a high degree of risk, Mr.
Shephard replied, “Yes. I would say extreme high” (Id. at p. 61). |

This high degree of risk is evidenced and further éupported by the testimony of
Mr. Ryan’s cé-workers and supervisors where_in they testified that they had received
cuts, laceratioﬁs and near misses to their eyes when they were performing banding
operations.

Appellees’ own expert, James Vaughan, testified thaf the ba_n.ding of lumber is a

job requiring personal protective equipment, i.e., face protection and properly subject to

the OSHA regulations. (James Vaughan deposition p. 74).

These OSHA 1egulat10ns are specifically tailored to the prevention of the type of

injury suffered by Mr. Ryan, do not require inferences to be drawn by a jury, and are

specifically app]'icable to the type of work Mr. Ryan was performing. Mr. Ryan was

never advised or directed by anyone at any time during his employment, to wear safety

goggles when using the “Wiss” cutters (tin snips}) to cut the metal banding. Mr, Ryan

received no instruction with regard to wearing safety goggles and/or of the potential
hazards inherent in the banding operation. Mr. Ryan, an inexperienced employee, had
no training and no supervision, which created a high degree of risk and strong

probability of harm or serious injury to Mr. Ryan.
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Further, Mr. Ryan’s coworkers with experience in other sawmills testified that
| safety glasses were required by their employers in those other sawmills. Both Mr.
Pauley and Mr. Shéphard presented t'e'stimony that the use of safety glasses in sawmills
.and when cutting steel ban ding materials with tin snips was a commonly accepted
industry standard-and custom.

Mr. Ryan presented sufficient evidence that his employer violated specific safety
statutes and the customs of the sawmill industry sufﬁ(.:.ientl'to withstand the scrutiny of
a Sufnmary judgment motion. |

VI.  PRAYER FOR RELIEF

For all of the fbreg_oing reasons and as demonstrated in the record of this case,
appellant respectfully 1'equest.that this Honorable Court grant his Appeal and reverse
the Circuit Court's orders granting summary judgrﬁént on plaintiff’s claim.
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