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L INTROD'UCTION'

Ir1 therr brref appellees Clonch Industnes, Inc. and H&D Lumber Drstnbutors, .

Inc. (helemafter' “Clonch,’ ) ar gue and assert that appellant ]oseph Ryan d1d not proffer -

. withstand a mot'ior_r_for' s_urnm.ary"jud.gmerrf;. |
| Clon'ch arguéd, and the'trial court ..co'nc_lu_ded,'. i'ncorrectl:y, that _Cloneh lacked a.
.sulaj.'ective. .real'iza'tion and appreciatiOn of the existeoee of a sp’ecffic 'unsafe workihé .
condrtlon that pr esented a strong probabﬂlty of serrous m]ury or death The trral court
| yvas wrong because, inter alm @ Clonch s desrgnated and defacto superv1sors knew that.
| performlng-'_the bandr_ng operaflon _With-ouf eye protectiOn W’as unsafe andpresentecl'a _
. signlfican‘t risk of eye‘ flljury; (Ql '-Clom':h. had an affl_ruratfye cl_uty_fo .be. awa_i'e'-'_ of and L
" enforce apphcable safety rules (3) 'both parties’ ex.perts tegstified .tha"c"lthe.b'andlin.g'. '
operatlon posed a serious risk of eye injury; () dehberate 1gnorance. of safety rules is
not a defense for Clonch and (5) the warning labels on the tin. srups prov1ded by
Clonch direct a user to use safety glasses o
- Clonch also argued, .and the trial court found, mcorrectly, that the specific unsafe ._ '
wo1l<1ng condl’uon (cuttmg metal bands with mappr opr tate and/or dull tin smps then'_ :

placing these metal bands a10und stacks of lumber, t1ghten1ng and c11mp1ng these

bands 1r1.preparat10n for transport, all of which was done without approved safe’tv .
glasses,) was not a violation of a state or federal safety statute, rule or regulation or a
commonly accepted and well-known safety standard within Clonch’s industry or =~

business.




The ev1dence proffered by Mr Ryan whlch is contalned in the record before this -

. Court, cleally demonstrates that the tr1a1 court commltted rever51ble error.

I STATEMENT OF FAC’I‘S o
The Statement of Fac .c'on_tained in Mr. Ryan's A

are hereby 1ncorporated by reference as if fully stated Verbatlm hereln

' In add1t10n to the btaternent of Facts 1ncorp01 ated hereln above, where necessary, .

,add1t1onal facts have been c1ted to rebut ce1ta1n rnlsleadlng and/ or out-of context'-

- factual assert1ons made by CIonch in its brlef

| 'I_Ii. o POINTS AND AUTHORITIES RELIED UPON

g -1. ' .Knowledge of employees and agents of a corporatlon is attributable
. to the corporation and their acts and/or omissions may amount to
- willfulness; an intentional disregard or deliberate indifference by -
the .corporation. Steere Tank LIl‘lES, Inc. v. United States of .
'Amerlca 330F.2d 719 (1964).

2. All 1nd1v1duals and corp01atlons are Charged with know]edge of
the United States. statutes,. rules and regulations found. in the
“federal reglster specifically including the rules and regulations of -
_'OSHA Fed. Crop Ins Corp. v. Merrill, 332US 380 (1947)

3 * Deliberate 1gnorance of the 1u1es and regulatmns of OSHA and /or |
" -industry standards and customs may not be utilized as a defense by
the employer to an employee’s c1a1m under W Va. Code, § 23-4-

2(c )(2)(11)

4. A corporation  is’ con51dered to have acquired the collectlve
knowledge of its employees and is held responsible for their failure
to act. United States of America v. TILM.L. -~ D.C., Inc,, , 381 F. Supp.
730 (1974).. _

5 Knowledge acquired by employees of a corporation within the
scope of their employment is imputed to the corporation. United
States of Amerlca v. T.I M E. - D.C, Inc, 381 F. Supp 730 (1974).




v, DISCUSSION OF LAW

A | SUB]ECTIVE REALIZATION AND APPRECIATION OF THE
. EXISTENCE OF A SPECIFIC UNSAFE WORKING CONDITION
. THAT PRESENTED A STRONG PROBABILITY OF SERIOUS
o IN]URY ORDEATH.

At pages 1 and 2 of Clonch’s brref Clonch asserts that Mr. Ryan was 1nstructed
in the bandlng operatlon by Roger Brown his tralner and defacto supervrsor whlch B
1ncluded inter alza, measunng the steel bands to a predetermlned Iength cuttlng the
.. bands wrth snips prov1ded by Clonch puttlng the cut bands around stacks of lurnber, .
placmg the. two band ends in a crlmper putt1ng them under tensmn and securrng the S

bands w1th metaI crlmps Clonch further asserts that Mr Brown noted that Mr Ryan

- was not performlng these tasks as 1nstructed and that he advrsed Mr Ryan of that

Clonch’s factual assertlons are m1slead1ng, rncomplete and taken out of context.

Clonch aIleges that Mr Ryan was prov1ded detaﬂed and craft-spec1f1c instruction in the -

bandrng operahon was closely momtored to evaluate his progres and pr_o.vid’ed-
| pe110d1c guldance and instruction. This is srmply untrue

In its answers to plalntlff’s frrst 1nterrogator1es numbers 6 and 9 and p1a1nt1ff’

second interr ogatones numbers 1 and 2, Clonch states that ]oseph Ryan was tr alned in

the bandlng operat1on and in the use of personal protective equlpment (”PPE”) safety' |

glasses by Cecﬂ Hicks. Cecil I—I1cks denles prov1d1ng any . trarnlng to Mr. Ryan

(Deposmon trancrlpt of C] I—Ircks, pp 26- 37) At some time be_tWeen-the filing of
Clonch’s motion for summary judgment _'and its brief before this Court, Clonch 'de'c..tded .'
that Roger BroWn trained Mr. Ryan. Mr. Ryan testified that Roger Brown's so-called

training consisted of placing pre-cut bands around 2 or 3 stacks of lumber and crimping o

3




- :the.bands.'to'gether (Deposrtlon transcrlpt of ]oseph Ryan, p 48.) Mr_. Browh did not
use safety glasses whﬂe performmg th1s task (Depos1t10n transcnpt of Roger Brown,.' o
| bp 14 20) Mr Brown s mentorshlp of Mr Ryan co.n51sted of ]okes about Mr Ryan .
) beme slow at bandm h m b (Deposmoﬂ transcrtpr .-
_ As noted earher the bandlng operatron at Clonch consists of both cuttlng the.
o . Steel bands and securmg the cut bands around stacks of Iumber As descr1bed by Mr.

| '.;Ryan and the. personnel as51gned to tram hun thls 0perat10n was not d1v1ded or-

. separated by Clonch Further, Clonch S 11ab111ty expert testlfled that OSHA requlred

' safety glasses whﬂe securlng the steel bands around stacks of lumber (Deposrtlon' -

7. transcrrpt of ]ames Vaughan p- 74) In essence, Clonch argues that ”cuttmg the bands” g

does not requue PPE whrle secunng the bands” around stacks of Iumber does requ1re.

- PPE Clonch s assertlon herein that the bandmg operatlon is d1v151ble into two separate | _
g .tasks is d1s1ngenuous nusleadmg and contrary to the actual darly. operat1on at. the‘_

Clonch facrhty At a mmlmum, it creates a genulne issue of fact proper for a ]ury to

o _: dec1de

It should be noted that 1f Clonch -is attemptrng to assert that Mr: Ryan was -

contmbutorﬂy neghgent thls Court held in Roberts V. Consohdated Coa1 Co., at
-' _ syllabus pornts 8 and 9 that:

8. .. “When an employee asserts a deliberate intention cause of action’
against his/her employer, pursuant to W. Va. Code §§ 23-4-2(b) -
(c) (1991) (Cum.Supp.1991), the employer may not assert the
-employee’s contrlbutory negligence as a defense to such action.” '




9. An employer defendmg against its - employee s dehberate
~ intention action, which suit has been brought pursuant to W. W.Va,
- Code §8§ 23-4-2(b) ~ (c) (1991) (Cum Supp. 1991), may not assertasa -
defense thereto the employee’s deliberate intention, as that term i is
construed by W. Va. Code § 23-4-2(c)(2), in causing or contrrbutrng'.- '
to his/ her occupatronal 1n]ury or disease.” . - : L

..208W Va 218, 539SE 2d 478 (W Va 2000)

Next, Clonch argues that Mr Ryan falled to produce _y eVIdence that __y
superv1sor belreved the bandlng operatron was unsafe. (Appellees brlef pp 5 7)7 :
(empha51s added) As noted in the Statement of Facts and as evrdenced in the Varlous
o . deposﬁ:lon transcrlpts made a part of thls record this assertion is factually 1nco11 ect .and': o
znconsrstent with accepted prmc1ples of corporate and/ or agency law.’ _. e

-M Ryan s flrst 1mmed1ate superv1sor was Harvey Maynor Mr. Maynor E

acknowledged in hlS deposmon that OSHA regulatrons and accepted 1ndustry safety' : s

_customs requlred the use of eye protect1on whrle performrng the bandlng operatron .
(Deposxtlon transcrlpt of Harvey Maynor, pp 18'4u )
C] chks was Clonch’s kiln (dry 81de) yard foreman Mr: Ryan s superV1501 and
| was duectly below Scott Clonich (dry side supermtendent and 30(b)(7) safety designee) =
Cin the cham of command at Clonch (See' generally deposition' transcripts IOf'Scott_.
Clonch and Lloyd Clonch) CJ. Hicks not only acknowledged that OSHA and other.
lumber mills at Whrch he worked reqmred eye protectron (deposmon transcrlpt of C] | |
| chks, pPp. 31-46) but he further acknowledged that the banding operatron exposed Mr B

‘ Ryan toa known serious risk of eye njury. (Deposmon transc11pt of CJ. HICkS pp 4.

48)



Mr Hrcks also specrflcally dlrected elther or both Roger Brown and. Gary Deel -

to traln and observe Mr Ryan in the bandmg Operatron 1nc1ud1ng the use of proper

8 PPE Brown and Deel were unquestmnably ina pos1tlon of authorlty over Mr. Ryan

and were his defacto supervisors. Brow" and Deel resnneu that tney had experlence in

| the sawmlll lumber Industry, knew PPE/ safety glasses were requrred by OSHA and the

g Iumbe1 mill 1ndustry and had themselves been 1n]ured wlule performmg the bandmg'_ L
.operat1on at Clonch Mr Deel actually testlfled that his prescrlptlon glasses had been_ :
- scratched bjz a p1ece of steel bandmg (Deposruon transcrlpt of Rogel Deel pPp. 10—29 '

L deposrtlon transcnpt of Roger Brown pp- 14, 16 20, 23)

Clonch argues that 1ts senior management s dehberate 1gnorance of OSHA

, regulauons and/ or lndustry customs equates to a lack of actual knowledge This “head
in the sand” defense 1s, as a matter of law, unavallable to Clonch OSI—IA is a codlfred. |
: federal statute w1th correspondmgr regulatlons The Unlted States Supre-rne Court has -
.held that all persons and corporat1ons are Charged w1th knowledg e of the Unlted States =
e statutes as well as the rules and regulanons found in the Federal Reglster Fed Crop

_- Ins Corp V. Merrill 332 US. 380, at 384 85, (1947) A Corporauon is considered to have

acqu1red the collectlve knowledge of its employees, sard knowledge bemg 1mputed to

'the corporatron Unlted States of Amer1ca V. T L. ME - DC, Inc., 381 E. Supp 730 =

(1974)
Further, Clonch’s employees and Mr Ryan s supervrsors knew that the lumber
rndustry required the use of safety glasses when performmg the bandmg operation that

injured Mr. Ryan. Consequently, Clonc_h had actual _knOWIedge that OSHA and -



: accepted mdustry standards requ1red ernployees be prov1ded and requlred to use safety
glasses wh11e bandlng Iumber

For the reasons stated above, the trral court’s grantlng of summary ]udgment on

. thisi 1ssuew reversible e .,rror

B. SPECIFIC STATE OR FEDERAL SAFETY STATUTE RULE OR'.
' REGULATION ' '

Clonch next argues that M. Ryan faﬂed to present any ev1dence that C]onch' L
| v1olated a spec1f1c state or federal safety statute rule or regulatlon
In its b11ef Clonch appears to clalrn that

1 the OSHA regulatlons apphcable to flylng debrls cutting metal and
L eye protectlon are not apphcabie to the bandlng operatlon, and -

2. 'that V101at10ns of accepted sawmill industry safety standards which
require the use of eye protection while performing the banding

operation are not sufficient to meet the requlrements of W.. Va .
- Code § 23~ 4—2(c)(2)(11)

Ne1ther of Clonch s as ertrons are well gr oun ded in fact or law
Factually, as explarned in great detall by Jim Shephard plalntlff’s expert and'
agreed to by James Vaughan defendants expert the rules and regulatlons of OSHA are -
apphcable to the sawmrll 1umber 1ndust1y and to all 1ndustr1es whereln worker safety
issues a1e.a concern. (See generally deposrtlon transcrlpt of Jim Shephald Affldawt of
Jim Shephard and dep051t10n transcrlpt of ]ames Vaughan )
| The OSHA rules c1ted by Mr Ryan are not esotenC 01. general rules which
reduue employers to provrde a reasonable safe place to work. These rules_ are -

specifically tailored to assess the potentialfor eye related injuries, determine what



_ methods and/ or equlpment are necessary to prevent eye 1n]ur1es and to ensure that

: these methods are adopted and equlpment utlllzed

In its attempts to artrf1c1ally d1v1de the bandmg operat1on mto two dlstmct and

- separate tas k lonch asserts that the cutting of the steel bands does not require safety'
: lasses and is not sub ect to OSHA However the ar ue that the crimpin and or
Y

plaung the bands under tenswn around stacks of lumber does (Dep051t10n transcrrpt o

: of ]ames Vaughan generally and at p. 74) Assummg no other factual controversy'

' '_'ex1sts thls determmatlon at a m1n1mum is a questlon for the jury and not properly '

o :--decrded on summary ]udgment .

Clonch cites as authorlty for this. argument a case decrded on. 1ssues of causatron' .

_rather than whether a specrflc state or federal statute was mvolved In ToIlev V. ACF :

| Industrles 212 W. Va 548, 575 S E 2d 158 (2002) Mr Tolley alleged mter alm that he

had been exposed to excessrve levels of 1socyanates and that th1s exposure caused h1m

to develop asthma Toliey s dehberate mtent10n clarm was dlsmrssed not because of hrs

fa11u1e to rdentlfy a specrflc federal or state statute rathe1 it was. dISmlssed because
Tolley could not produce ev1dence of actual exposure Id. at 554, 164. Asthe T olle}g

court-stated absent some ev1dence of exposure an unsafe working condltlon cannot

. be even argued to exrst ” -1d. at 555, 165. Furthermore, the plamtrff in olley admltted |

: _'that there is no regulanon whlch requn es an employer to monltor for 1socyanates Id.

At 557 168

Conversely, Mr. Ryan 'presented specific OSHA regulations which require an -

employer to assess the workplace for'potentiai eye injuries and provide PPE to prevent :




E these m}unes As noted even .Clonch’.s expert admrtted that’ glasses and face shrelds g
_wele requlred by OSI—IA fo1 the bandmg process (Deposition t_ra_nsc'rlpt' of_ ]a_me_s'_'

- Vaughan, pp. 73-75). | o |
| Addittoﬁall n its brief, Clonch asserts for the first time ever Ll*.f*‘."“‘ e ‘;’ ."‘1 ‘a-giag" .
_'511 the tin snips prov1ded to Mr Ryan lacked any warnmgs about the use of safety
glasses This evidence was never before the trial court, and as a result is not part of
the record in this case and 1s. hot properly bef01e thlS Court. However, if the .Court .
conslders the same the p1 esence or absence of tlus Warnmg label 1s.a ]ury questlon and
not proper for summary }udgment o

7 C;. INDUSTRY SAFETY STANDARD L

W Va Code § 23-4 2( Y2)(i)(c ) is satlsfled upon a showmg of v1olat10n .of. a state
or federal statute, rule or regulatlon or a commonly accepted or well-known mdustry

'safety standard It does not requlre a claimant to show both Cost1llow V. Elkav l\/hrun,t;r

Com mpany, 200 W. Va 131 488 S. E 2d 406 (1997) Clonch appalently aglees W1th this by '

c1tmg Mayles v. Shonevs, Inc inits brief stating that the M ayles Court based its fmdmg L

on a V101at10n of mdustry standard as the basis of fulfﬂlmg subsectlon (c) of W. Va. Va.
Code § 23»4 2(c)( )(11) It should be noted that Clonch does not argue that M1 Ryan_
falled to offer evidence of a onlatlon of mdustry standazd

Clonch c1tes Blevms v. Beckley Magentite, ]85 W Va 633 408 S.E. 2d 383 (1991) -

Beald v. Becklev Coal Mmmg Co 183 W. Va 485, 396 S.E.2d 447 (1990) and Sias v. W—P

Coal Co 185 W. Va. 569, 408 S. E 2d 321 (1991) as somehow requlrmg that a clautnant




- present ev1dence that a regulatory body issue a c1tatlon before the courts may fmd a.

K spec1f1c safety statute” to have been v1olated

Mr Ryan is not requlred under W Va Code 23 4- 2(c)( )(1i) to offer evid’er_it:e' of a
| employer s c1tat10n e1ther befm-e or after his inj
- ]ust as pnor 1n]ur1es or complalnts, of sub]ectrve reahzatlon but 1t is not mandated by W,

' Va Code, 23-4 2(c)( )(11-) Nutter V. Owens III1nors, 209 W Va 608 550 SE2d 398_-

7 ,'(2001) Bell Vv, Vecelho &Grogen Inc.; 191 W Va 577 44’7SE 2d 269 (1994)

In conclusron as ev1dent from the record 1n thls case, and even in the facts
'.'-argued by both partles the tr1a1 court s grantmg of summa1y ]udgment was 1mp10per o
'__:I_Multlple issues: of materlal fact and the” 1nte1pretat10n of even the agreed facts are
: -_.-present in thls case. .Consequently, .summary ]udgment was 1mp10pe1 an.d the trlai_ '
' -coult s grantmg of the same should be reversed. Aff1rm1ng the trial court s dec181on.
..would allow employers to 1ntentionally be unaware of state and federallregulatlons' |
concernlné worker safety, or at least to c1a1m 1gnorance of the ‘same and .esc‘ape :
, responsrbll_rty. -. | | | |

V. PRAYERFORRELIEF

For all of the’_foregoing r.eas.ons and as demonstrated in.the. record of this case,
appellant respectfully requests that this Honorable Court reverse the trlal court s order _.
grantrng summary ]ud gment on pla1nt1ff’s c1a1rn |

| ]OSEPI—I E.RYAN,

By Co_unsel

10
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