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KIND OF PROCEEDING AND NATURE OF RULING IN THE LOWER TRIBUNAL

This instant appeal arises from an Order out of the Circuit Court of Greenbrrer
County.  This appeal raises important issues of law 1e1at1ng to the notice of claim
requlrement set forth in West Virg ginia Code §55-7B-6 of the '}‘v'IedicaIIProfeseionaI .
Liability Act. This Court is asked to resolve the ambiguity, if any, on when fhe thirty
(30) day time perrod begins to run before a plaintiff may file a medi'caI'. malpracfice
liability claim. Appellant, Mr. Larry D. Elmore, Individually and as Admmls’crator of
' .the Estate of Dorothy Mae Elmore, seeks rehef from an Order entered on ]une 16 2005
by the Crrcrnt Court of Greenbrier County granting Defendant’s, ]ohn M. Johnson, DO,
motion to dismiss in a medical malpractice action. Dr. John M.-].ohnson.c:ared for the
decedent while she was in the emergenoy room at Greenbrier Valley Medical Center
(hereafter referred to as “GVMC”), |

Appellant, plaintiff below, Larry D. Elmore, instimted_a medical profeesiorral '_
liability action against the appellee, defendant below, John M ]ohnson D.O,, in the
Circuit Court of Greenbr1e1 Coun’ry West Vlrgrma, on June 30, 2003, one day before
srgmflcant 2003 amendments to the Medical Professmnal Liability Act (hereinafter
referred to as “MPLA”) were to take effect. See W. Va. Code §55-7B-1, et seq. (2003). The
2003 amendments to the Medical Professional Liability Act became applicable to all
 medical malpractice actions filed. onor after July 1, 2003. Under the amended version at
W.Va, Code §55-7B-8 (2003), there is currently a cap on compensatory damages for

noneconomic loss of $250,000, except in certain prescribed Clrcumstances when the cap



is $500,0001.
The Complamt filed by Appellant Larry D Elmore ~alleged that ]ohn M.

| Johnson, D.O. breached the applicable medlcal standards of care for an emergency

ﬂ:l

room physrcran by failing to nrooerlv investi Appellant's wife,
Dorothy Mae Elmore who was sufferrng lrom sepsis (an infection in the blood stream).
The complaint. further alleged that Ms. Elmore died as a proximate result of Dr.
Johnson's dev1a'uon rrom the acceptable medical standards of care. In consideration of
the facts and cucumstances of this case, Appellant’s potentral damages could poss1bly
exceed the sta’rutory max1mums for damages under the 2003 amendments to the MPLA.

Prior to filing his medical malpractice action, Appellant served the Notlce of
Claim and Screenmg Certrflcate of Merit by certified mail, return rece1pt requested,
: pursuant to W. Va. Code §55-7B- 6(b) (2001). The No’crce of Claim and Screening
- Certificate of Merrt was addressed to ]ohn M. ]ohnson, D‘O., Greenbrier Valley Medical
Center, 202 Maplewood Avenue, .Ronceverte, Waest Virginia, 2497.0. According to
Appellant’s knowledge, the hospital emergency room was Dr, ]ohnson s place of
employment as well as, the place where Dr. Johnson treated Mr, Elmore s late wife.

The notice of claim and screenmg cer tlflcate of merit was mailed to Appellee on May 30,

2003. Appellee Dr. Johnson, never responded, in any manner, to the Notice of Claim or

1”According to W.Va, Code §55-7B-8 (2003), the cap on noneconomic damages is $500,000 where
damages for noneconomic losses suffered by the plaintiff were for- (1) wrongful death; (2) permanent
and substantial physical deformity, loss of use of a limb or loss of a bodily organ system; or (3) permanent
physical or mental functional injury that permanently prevents the injured person from being able to

independently care for himself or herself and perform life sustaining activities.” f.n, 2, Miller v. Stone, 216
W.Va. 379, 607 S.E.2d 485 (2004).




to the Screening Certificate of Mérit nor did he request mediation. | On June 30, 2003,

| thirty - one (31) days after Appellant mailed the notice of cIaim.and Scfeeﬁing cértifi;:ate
of meﬁt to the Appellee, Appellant filed his COlnpléintS. After the filing of 'the
Complaint, Appellee filed an Answer. | | -

On December 5, 2003, Appellee filed a Motion to Dismiss. A}ﬁpéllee a_rgu_e'd that |
the Circuit Court lacked'éub.ject matter jurisdiction becausé the Comﬁlaint was fﬂed__
only twenty-six (26) days from the time he received and read the Notice éf Claim out of
his internal hospital mailbox. Therefore, he _cIaimed_.the twenty-six (26) days di_d.not
satisfy his th.ir’cy (30) day time period to allow him to decide 'whether ﬁo _elef:t to
mediate. Once again, Appellée, Dr. Johnson, never responded to the notice and: never
requested mediation. .In additién, Appellee alleged service was improper because the-
‘mail clerk at the hospital signe(i for the certified mail, altljdugh throﬁgh t.h'e.cou:_rse of
discovery, it was revealed that it was the ﬁail clerk’s duty and féspdnéibili’ty to s’ign for
all certified maﬂ at GVMC at that time and the practice is still present at .GVMC today.
See Affidavit of Theresa Shinn attached ‘as an Exhibit to Pléihtiff’é. MOtidn for
Reconsideration _ﬁf December 22, 2003 ruling Dismissing ]ohn M. ]ohnsbn, D.O.

Appeliee argued he did not read the mail until June 4, 2003, cléirning the earliest
Appellant could have filed his complaint was thirty days from that date. Appellee

asserted that the Notice of Claim and Complaint did not comply with the thirty (30) day

2 Once the instant case was dismissed without prejudice, Appellant filed the case again to protect his
interests in the lawsuit prior to the expiration of the statute of limitations. However, the second case is
governed by the 2003 amendments to the MPLA, thereby subjected to limitations on the Appellant’s
potential damages. Once again, the Appellee never responded to the notice of claim Or screening
certificate of merit nor did he request mediation prior to the filing of the second case.

? There is no dispute as to the date the notice of claim and screening certificate was mailed.
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pre-liﬁgatio_n and service requirements of the MPLA, and should therefore be dismissed
pursuant to Rule 12'(b)(1), West Virginia Rules of Civil Procedure, for lack of subject
" matter jurisdiction,

A- hearing was coﬁdtzc_ti11g on December 22, 2003, wherein the lower court
grantéd Dr. ]cihﬁson’s rﬁdtion to dismiss pursuant to it's ruling that the Appellant failed -
to comply with statutory pre-filing requirements of the MPLA, by filing the complaint
less t.har.l th_iﬁy days trom'the date the Api)ellee read the notice and certificate. . Prior to
.the entfy of .thei.t order, Appellant filed a motion for reconsideration and reciues‘t for an
evidentiary hearing to elicit fact testimony and also a motion for reconsideration of the -
December 22, 2003 ruling diémiSsing John M.l Johnson, D.O. alleging that Appellant met
the serﬁcé requirement s_ef out by the statute, by serving the notice and 'screening -'
certificate at least thirty (30) days prior to filing the suit, and that the mail clerk at
GVMC duties and responsibilities consisted of sigI1ing for and accepting all certified
~‘mail, including those sent to physicians at the hospital address and that at no time
previo_usly. or thereafter had Dr. Iohnéon objected to such procedure. The lower court
denied Appellant’s motions. This is an appeal from the trial court’s order dismissing
the appéllee, ]oiin M. Johnson, D.O. and ther.eby dismissing the case without prejudice.

(See attached Order),



ASSIGNMENT OF ERROR

1. THE COURT ERRED IN IT’S RULING THAT SERVICE OF A o
NOTICE OF CLAIM UPON THE HEALTH CARE PROVIDER IS
PERFECTED UPON ACTUAL DATE OF RECEIPT OF THE
SAME BY THE HEALTH CARE PROVIDER OR HIS
AUTHORIZED AGENT FOR SERVICE OF PROCESS AND NOT
THE DATE OF MAILING; THEREFORE IT HELD SERVICE OF
THE NOTICE WAS PERFECTED. WHEN DEFENDANT
RECEIVED HIS LETTER OUT OF HIS MAILBOX FIVE DAYS
AFTER MAILING. - . ' .
THE COURT ERRED IN ITS RULING THAT SERVICE WAS =
NOT PERFECTED WHEN CLAIMANT MAILED THE NOTICE
OF CLAIM, CERTIFIED, RETURN RECEIPT REQUESTED, TO
DEFENDANT’S PLACE OF BUSINESS, SINCE IT WAS SIGNED
FOR BY THE MAIL CLERK AND PLACED IN DEFENDANT'’S -
INTERNAL MAILBOX, B ' '

b2

POINTS OF AUTHORITY

1. ”Notw_ithstanding any other provisions of this code, no person may-file a

medical professional liability action against any health care provider without

complying with the pijovisions of this section.” West Virginia Code §55-7.B-.6(a) (2001).

2. “At least thirty days prior to the filing of .a medical profeésiqnél ﬁabﬂity
action against a health-care provider, the claimant shall serve by certified mail, i'eturn
receipt requested, a notice of claim. The notice of claim shall i'nclude a statement of
théories of lability upon which a cause of action may be based, together with a
' spreeﬁing certificate of merit.” West Virginia Code §55-7B-6(b) (2001).. _

3. “Under West Virginia Code §55-7B-6 (2003), the purposes' of-'-requifing a
, %vﬁﬁmpre;suit notice Sf claim and screening certificate of merit are (1)' to prevent the-.making

and filing of frivolous medical malpractice claims and lawsuits; and (2) to promote the

pre-suit resolution of non-frivolous medical malpractice claims. The requirement of a

5
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pre-suit notice of claim and screening certificate of merit is not intended to restrict or

deny citizens’ access to the courts.” Syliabﬁs Point 2, Hinchman v. Gillette, 217 W.Va.

378, 618 SE. 2d 887 (2005); Syllabus Point 3, Roy v. I Amato, D.O.. 629 S.E.2d 751 (W.

Va. 2006).

STATEMENT OF FACTS

On May 30, ZC_OS, .Appelliant served fhe requisite -ﬁotiée_ of claim and 'screénin'g '.
certificate of meri’c,= by certified ﬁail, return 1;eceipt requested, on the health care
provi.de.r, John M. ]ollnsoﬁ, D.O. The certified mail was abéépted on May 31, 2003. Like -
the défendants. in Hinchman and Roy, A'p'pellee,. John M. Johnson, D.O.., never
responded to the notice of claiﬁi or screehing Certificate.of' fnerit nor did he request
inediation. | Subsequently, thirty—_one (31) days later | on June 30, 2003, Appellant |
properly filed his complaintt: alleging medical negiigence against the health care
proviaer concérning the care his wife received as a patieﬁt at GVMC Emergency Room
on February 16, 2002. The Summons and Complaint was served by hand delivery on
~ the deféndant-AppeHee by the sheriff of Greenb'rier. County on September 8, 2003.

The complaint alleged medical professional liability against the Appellee for his
negligence in failure to admit Ms. Elmore for further investigation of her ﬁnexplainable
symptéms, among other things. In the case at hand, Ms. Elmore began experiencing
flu-Iike symptoms on or about'February 14, 2002. Ms. Elmore had. a significant past

medical history, which included a diagnosis of insulin dependent diabetes. On

——— B i = o 5

* The original Complaint also included Triad Hospitais, Inc. d/b/ a.Greenbrie_r Valley Medical Center, and
BJSM Med, Inc. Both defendants were dismissed. The defendant who remained was John M, Johnson,

D.O.,, an emergency room physician, who treated and released Ms. Elmore from Greenbrier Valley
Medical Center. : '



February 16, 2002, Ms. Elmore $ symptoms worsened She went to GVMC Emergency
Room expecting to receive approprlate treatment for her tlu-like symptoms and edema
and redness of her leg. Ms, Elmore exhibited symptoms of a severe rnfectlon wrthm her
blood stream. She had abnormal laboratorv values which under acceptable medrcal
standards of care would have required her to be admitted for further follow-up care,
1nclud1ng intravenous antibiotics and further testrng Dr. ]ohnson dlscharged her to
home with a yreec,rrptlon for a urrnary tract 1nfect10n  Ms. Elmore S condrtlon
continued to Worsen. The next day, her daughter phoned Ms. Elmore’s prrmary
physician who instructed her to take Ms. Elmore to an emergency room. The family -
took Ms. Elmore to Allegheny Regional Medical Center Emergency Room Where she
was admrtted to the intensive care unit for acute anemia, acute sepsis, and acute
‘hypokalemia. Ms. Elmore’s condition deteriorated to the pomt where she was unable to
breath for herself. Ms. Elmore was placed on a ventilator due to her resprratory fa1lure
She also suffered from renal failyre due to the infection. Her condition contmued to
dechne until her unfortunate death on February 19, 2002.

On September 26, 2003, after the Complaint was filed, the app’ellee filed and
served an Answer., Thereafter, in December 2003, Dr. Johnson filed a Motron to Dismiss -
pursuant to Rule 12(b)(1), assertrng that the Circuit Court lacked jurisdiction over the
subject matter of the action. A hearing on Appellee’s motion to dismiss was conducted
on December 22, 2003 and a hearing on the Appellant s motion to recon51der the ruling

occurred on April 25, 2005. After brlefmg and argument the lower court denied

Appellant’s motion to reconsider it's previous ruling by Order dated June 17, 2005.



This is an appeal requesting the reversal of the trial court’s order dismissing Appeliee,

‘John M. Johnson, D.O.

ARGUMENT

A, APPELLANT COMPLIED WITH ‘THE PLAIN LANGUAGE OF
THE MPLA BY SERVING THE NOTICE OF CLAIM,
CERTIFIED MAIL, RETURN RECEIPT REQUESTED, AT LEAST
30 DAYS PRIOR TO THE FILING OF THE COMPLAINT.
" Appellant met all of the pre-litigation requirements of the MPLA. The Notice of
Claim® was properly served by certified mail, return receipt requested, thirty-one (31)

- days prior to the filing of the medical malpractice éomplaint. This comports with the
plain language of the W, Va. Code §55-7B-6(b), as well as Rule 9, West Virginia Rules of
Civil Procedure. Under the Medical Professional Liability Act, service of a notice of .
claim is complete upon mailing. Thus, Appellant complied with the plain language of

 the MPLA. “When a statute is clear and unambiguous and the legislative intent is plain,

the statute should not be interpreted by the courts, and in such case it is the duty of the

courts not to construe but to apply the statute.” Syllabus Point 5, State v. General

'Daniel Morgan Post No. 54, V.E.W., 144 W.Va. 137, 107 S.E.2d 353 (1959). Likewise,

Rule 5 of the.West Virginia Rules of Civil Procedﬁre, titled “Service And Filing of

Pleadings and Other Papers,” states in the last sentence of paragraph (b), that “[s]ervice -

by mail is complete upon mailing.”  W.Va.R.Civ.P. l5(b). It is the stated scope and

purpose of the Rules of Civil Procedure to:

® There is no dispute that the notice of claim and the screening certificate of merit were mailed together in
one envelope on May 30, 2003. Therefore, for sake of brevity, Appellant will use the term Notice of Claim
solely in his argument to represent the required documents set forth in W.Va. Code §55-7B-6.

8 : f



-..govern the procedure in all trial éourts of record iﬁ all actions, suits, or

other judicial proceedings of a civil nature whether cognizable as cases at

law or in equity, with the qualifications and exceptions stated in Rule 81.

They shall be construed and administered to secure the just, speeding, and

inexpensive determination of every action.
W.Va.R Civ.P. Rule 1.

Clearly, it is within the scope of these rﬁles to control the pre.-suit.p_rocedures. set
forth by the legislature in W. Va. Code §55-7B-6, |

The lower court’s ruling determined that the thirty days does not Begih until Dr.
Johnson read thé Notice of Claim, therefore the Complaint was filed too early, cutting
short the Appellee’s time to request mediation. The Appéllee_ ne'ver: requested
mediation at anytime nor did he respond in any manner to the Notice éf Claiin. There
is no language in the MPLA to support the lower court’s ruling, |

Appellant also asserts that in the event this Court finds .tﬁat the relevant
statutory Ianguage and/or provisions are ambiguous, the cannons of statutory
construction apply and support the Appellant’s contention that service is complete
upon mailing. . This statutory construction avoids the. unconstitutional and absurd
results, which would occur under the éppellee’s and lower court’s -interpretation. It
also consistent with W.Vé.R.CiV.P. Rule 5(b), cited above.

Under the appellee’s.interpretation, no civil action can proceed unless and until
the_health care provider receives delivery and reads the notice of claim. However, a
notice of claim may be refused as it.is served as certified mail. Therefore, a health care
provider could bar the filing of a civil action simply by i*efusing the certified mail. In

addition, under the well-established cannons of statutory construction, the MPLA must



This is an appeal requesting the reversal of the trial court's order dismissing Appellee,
John M. Johnson, D.O,

ARGUMENT

A.  APPELLANT COMPLIED WITH THE PLAIN LANGUAGE OF

=23 axaay

THE MPLA BY SERVING THE NOTICE OF CLAIM,
CERTIFIED MAIL, RETURN RECEIPT REQUESTED, AT LEAST
30 DAYS PRIOR TO THE FILING OF THE COMPLAINT,
.Appellant met all of the pre-litigation requirements of the MPLA. The Notice of
- Claim® was properly served by certified mail, rétﬁm receipt requested, thirty-one (31)
days prior to the fil.ing of the medical malpracﬁce complaint. This comports with the
Plain language of the W. Va. Code §55-7B-6(b), as well as Rule 5, West Virginia Rules of |
Civil Procedure. Under the Medical Professional Liability Act, service of a notice of _
claim is complete upon mailing, Thus, Appellant complied with the plain language of
the MPLA. _”When a statute is clear and unamb_iguous and the legislative intent is plain,

the statute should not be interpreted by the courts, and in such case it is the duty of the

courts not to construe but to apply the statute.” Syllabus Point 5, State v. General

Daniel Morgaﬁ Post No. 54, VFW 144 W.Va. 137, 107 S.E.2d 353 (1959). Likewise, _
Rule 5 ‘o.f the West Virginia Rules of Civil Procedure, titled “Service And Filing of

Pleadings and Other Papers,” states in the last sentence of paragraph (b), that “[s]ervice -

by mail is complete upon mailing.” W.Va.R.Civ.P. 5(b). It is the stated scope and

purpoée of the Rules of Civil Procedure to:

5 There is no dispute that the notice of claim and the screening certificate of merit were mailed together in
one envelope on May 30, 2003. Therefore, for sake of brevity, Appellant will use the term Notice of Claim ‘
solely in his argument to represent the required documents set forth in W.Va. Code §55-7B-6. _ i
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--govern the procedure in all trial courts of record in all actions, suits, or
 other judicial proceedings of a civil nature whether cognizable as cases at
law or in equity, with the qualifications and exceptions stated in Rule 81,
They shall be construed and administered to secure the just, speeding, and
inexpensive determination of every action. ' :

W.Va.R.Civ.P. Rule 1.

Cleaﬂy, it is within the scope of these rules to control the pre-suit procedures set
forth by the legislatu_re ih W. Va. Code §55-7B-6. |

The lower court’s ruling determined that the thirty days does not begin unﬁl Dr.
| Johnson read the Notice of Claim, therefore the Complaint was fﬂéd too 'e.a'rlly, cutting
short the Appellee’s time to request mediation. The Appellee never requested
médiation at anjrtime nor did he respond in any manner to the Notice of Claiin. There
_is no language in the MPLA to support the lower court's ruling, | |

Appellant al_sb asserts that in the event this Court finds that the .relevant
statutory language and / or provisions are ambiguous, the cannons of statutory
construction apply and supp.ort the Appellant’s contention that service. is complete
upon mailing. This statutory construction avoids the unconstitutional and absurd
results, which would occur under the appellee’s and lower court’s intefpretatio:n_.. It
also consistent with W.Va.R.Civ.P. Rule 5(b), cited above.

Under the appellee’s interpretation, no civil action can pfoceed unless and ﬁntil
the health care provider receiveé delivery and reads the notice of claim. However, a
notice of claim may be refused as it is served as certified mail. Therefore, a health care
provi.d.er could bar the filing of a civil action simply by refusing the céljtified_mail. In

addition, under the well-established cannons of 'statutory construction, the MPLA must



be strictly construed, inasmuch as it is in derogation of the common law. For these and
other reasons set forth below, the Circuit Court erred in determining that the filing of a

complaint could not occur until thirty days after the health care provider has received

the letter.

‘B. W. VA, CODE §55-7B-6(b) SETS FORTH THE ONLY
REQUIREMENT FOR A CLAIMANT TO FILE A COMPLAINT
ALLEGING MEDICAL PROFESSIONAL LIABILITY IS TO
WAIT 30 DAYS FROM SERVING A NOTICE OF CLAIM AND

CERTIFICATE OF MERIT. .
Appellaﬁt met all of thé pre-litigation requirements of the MPLA. The statutory
language gOverning the time period of the filing of a medical 'negligéhce complaint is
set forth in W. Va. Code §55-7B-6(b) (2001):

At least 30 days prior to the filing of a medical professional liability action
against health provider, the claimant shall serve by certified mail, return _
receipt required, a notice of claim. The Notice of Claim shall include a
statement of the theory or theories of liability upon which a cause of
action inay be based, together with a screening certificate of merit. The
certificate of merit shall be executed under oath by a health care provider
qualified as an expert under the West Virginia rules of evidence and shall
state with particularity: (1) the expert’s familiarity with the applicable
standard of care in issue; (2) the expert’s qualifications; (3) the expert’
opinion as to how the applicable standard of care was breached; and (4)
the expert’s opinion as to how the breach of the applicable standard of
care resulted in injury or death.

The Legislative Amendments to the Medical Professional Liability Act have been -
brought before this Court recently, however none of the opinions by this Court has

directly addressed this particular issue on when service is accomplished.  See Roy v,

D’Amato, D.O., 629 S.E.2d 751 (W. Va. 2006); Grey v. Mena, 218 W.Va. 564, 625 S.E.2d

326 (2005); Hinchman v. Gillette, 217 W.Va. 378, 618 SE.2d 387 (2005); Boggs v. Camden

Clark Memorial Hospital Corporation, 216 W.Va. 656, 609 S.E.2d 917 (2004); Miller v.
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S_m_@,}m W.Va. 379, 607 S.E.2d 485 (2004). Nonetheless, this Court, in it's per curiam
opinion in _I\_/I_ill_ég applied the plain statutory terms and found, in tliaf '.c.ase, that the
circuit court properly ruled that Petitioner's claim could not be Commenced until, at the
earliest, 30 days after she filed her certificate of nﬁerit on june 20, 2003, which‘ would be
July 20,2003, 1d. at 490, 384

The Appellant, plainﬁff below, servéd a Noticé of | Claim and a Screening,
Certificate of Merit to defendant, John M. Johnson,_ D.O, by certified mail, return receipt
requested on Méy 30, 2003. Subsequently, on June 30, 2003, fhirty—éne (3.1.) daysllater,
Appellant _instifuted the instant medical professional liability action Ey filiﬁg' ‘a
Complaint in the Circuit Court of Greenbrier County, West Virginia. ~Accordingly,
Appellant complied with the clear mandate of W. Va. Code §55-7B-6(b) (2001).

The lower court’s ruling relied upﬁn an interpretation of the statutory lénguage,
Whiéh is inconsistent With the actual language of the statute. The appellee arg’ued that-
W. Va. Code §55-7B-6(e) 'p.rovide.s that a medical professional liability action shall not be
filed unti] thirty (30) days following the receipt of the Notice of Claim and Screening
C.ertificate of Merit. However, that is not the Ianguage of the statute. Rather, W, Va.
§55-7B-6(e) states: |

Any health care provider who receives a Notice of Claim pursuant to the

provisions of this section must respond, in writing, to the claimant within -

30 days of receipt of the claim or within 30 days of receipt of the

Certificate of Merit if the claimant is proceeding pursuant to the
provisions of subsection (d) of this section. :

= s

Id. (2001). Clearly, this subsection of the MPLA does not speak to when a claimant may.

file a complaint. As such, with the facts at issue, nothing precluded the Appellant from
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filing his medical professional liability complaint after more than 30 days had elapsed
from the service of the Notice of Claim and Screening Certificate of Merit.

The lower court’s rulmg violates the clear and unamblguous Ianguage of the
MPLA. The leglslature is presumed to employ statutory lan g‘dge that expresses its
intent. “Where to Ianguage of a statute is clear and without ambiguity the plam

meaning is to be accepted without resorting to the ruIes of 1nte1pretat1on 7 SyIlabus

Point 2, State v, hlder 152 W. Va. 571, 165 S5.E.2d 108 (1968); Syllabus Point 3, Peyton v.

City Councﬂ of Lewwburg, 182 W.Va. 297, 387 S.E.2d 532 (1989). In the MPLA, the

Ieglslature spec1f1cally stated how service was to be accomplished. The claimant is to
send the Notice of Claim ”by certified mail, return receipt .requested.” There is no other
requireﬁent st.ated in the sfatute. If the legislature would have intended a different
- result, then it would have made the requirement clear in the language of the statute by
ekpressly stating that the time period to file a complaint begins to run from the time the
Notice of Claim is received by the health care provider. As stated previouely, the
MPLA contains language specific to the time period for filing a complaint and,
accordingly, it is presumed that the Legislature did not intend the result argued by the
appellee;
Thus, the timing and sequence of the filing of the civil action complied with the
mandates of the MPLA. The Complaint wes not filed until thirty-one (31) days had

elapsed fr om the servmg the Notice of Claim by certified mail, return receipt requested

There is no explessed requirement that 30 days elapsed from the health care provider's- - -

receipt of the Notice of Claim, as the lower court found. Although, even if that was a
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requirement, the facts in this caée still support Appellaﬁt’s position for appeal, as the
complaint was not filed until thirty (30) days had elapsed from the 'reéeip't'.of the
certified mail. Therefore, under the plain meaning of the stafute, th'e lowei'_ court
iﬁcorrectly granted Dr. Johnson’s Motion to Diszﬁiss aﬂd therefore the rﬁlii‘mg should be
reversed and the case reinstated.-

C.  UNDER RULE 5(b) OF THE WEST VIRGINIA R_ULES OF CIVIL
PROCEDURE, SERVICE IS COMPLETE UPON MAILING AND -
THEREFORE THE THIRTY (30) DAY PERIOD . FOR FILING THE
COMPLAINT BEGAN ON MAY 30, 2003, . | '

Rule 5(b) of the West Virginia Rules of Civil Procedure controls the da.te upon
whi.ch the thirty (30) day period contained in W, Va. Code §55-7B-6(b) Begins to run, It
provides that “[s]ervice is complete upon mailing.” W.VaRC.DP. Ruie 5(b5. .”The critical
factor in servicle by mail is that it is ‘mailing’ not the ’reéeiptf of mailing _that is
controlling. Service is complete the moment the document, with proper postage is
placed in the cusfody of the United States Mail.® It has been held that nonreceipt or

refusal to accept mailed service does not effect the validity of the service.” D, Cleckley,

R. Davis, L. Palmer, Jr. Litigation Handbook on West Vireinia Rules of Civil Procedure,

136 (2002). The notice of claim and screening certificate of merit provisions are
procedural rules and hecessary prerequisites to a medical professional liability action.

Hence, it is not only reasonable but also necessary to apply West Virginia Rules of Civil

& See Conner v. Conner, 175 W. Va. 512, 334 S.E.2d 650 (1985). (“Service is usually made on the opposing
attorney and service by mail is sufficient under Rule 5(b)"); Boggs v. Settle, 150 W. Va. 330, 145 S.E.2d 446
(1965) (“It is quite true that, under R. C. P. 5(b), service by mail is complete upon mailing”); Adkins v,
State Compensation Director, 149 W. Va. 540, 142 S.E.2d 466 (1965) (“mailing rather than receipt controls
service™) (citations omitted). : -
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Procedure Rule 5(b) to the requirements of W. Va. Code §55-7b—6(b), and conclude that
service is complete upon mailing,

- D ASSUMING THAT THE PROVISIONS OF W.VA. CODE §55-
7B-6 ARE AMBIGUOUS REGARDING THE TIME WHEN A -
CIVIL ACTION MAY BE FILED, THE RULES OF STATUTORY
CONSTRUCTION DEMAND THAT THE PROVISIONS BE
CONSTRUED IN FAVOR OF THE APPELLANT,

Any ambiguity that may arise in the application of W. Va. Code §55-7B-6 to this

case can only result in a reversal of the trial courts ruling of the time period of when a

complaint may be filed under the MPLA. To the extent this Court finds ambig_liity in
the application of the provisions of subsections (b) and (e), the cannons of statutory

construction apply. These cannons are well established tlirough case law and provide

that

“[in the interpretation of a statute, the legislative intention is the
controlling factor and the intention of the legislature is ascertained from
the provision of the statute by the application of sound and well
established cannons of construction.” State v, General Daniel Morgan
Post No. 548, VEW,, 144 W. Va. 137, 144, 107 S.E.2d 353, 358(1959)
(citation omitted). In parsing the language of a statute for its meaning,
new are mindful that “a cardinal rule of statutory construction is that
significance and effect must, if possible, be given to every section, clause,
word or; part of the statute.” Id. at 359 (citations omitted). Also,
[glenerally the words of a statute are to be given their ordinary and
familiar significance and meaning, and regard is to be had for their
general and proper use.” Syllabus Point 4, Id.; See also McComas v. Bd, Of
Educ. Of Fayette County, 197 W. Va. 188, 205, 475 S.E.2d 280, 297 (1996)
(“When interpreting statutes we give credence to the normal usage of the
word[.]") Finally, we are “informed when necessary by the policy that the
statute was designed to serve.” West Virginia Human Rights Com’n v.
Garretson, 196 W.Va. 118, 123, 468 S.E.2d 733, 738 (1996) (footnote and
citation omitted). . . . Accordingly, “we must consteue the stasute liberally
S0 as to furnish and accomplish all the purposes intended.” State ex rel
McGraw v, Scott Runvan Pontiac-Buick, Inc., 194 W.Va. 770, 777, 461
S.E.2d 516, 523 (1995) (citation omitted). '
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Meadows v, Wal-Mart Stores, Inc., 207 W. Va 203, 214 15, 530 S.E.2d 676, 687-88 (1999)

Further, “[i]t is the duty of this Court to avmd whenever pOSSIble a Constructlon of a

statute which leads to absurd, inconsistent, unjust, or unreaso'nable' results.” Charter

C_ommunications VI, PLIC v. Community Antenna Service, Inc,, 211 W.Vé, 71; 77, 561
S.E.2d 793,799 (2002). (citations omitted).

Finally, and most importantly, it is a Well-established fule of statlitory
consiruction that statutes that limit or are in derogation of the common Ia.w such as the

MPLA, are to be given a narrow construction. See Rhodes v. |.B.B. Coal Co., 79 W Va.

71, 90 SE.2d 796, 797-98 (citations omitted). Application of these rules demonst_rates
unequivocally that service éf the notice Qf claim is complete upon mailing. |
1. The Court’s Error In Its Interpretation Of The MPLA
Violates West Virginia ‘And Federal Constitutions
Regarding Due Process And The Right To Trial.

The lower court’s finding that a period of thirty (30) days must elapse from the
1ece1pt of a Notice of Claim and Screening Certificate of Merit before a claimant may
institute an action is in error. This interpretation places the sole discretion as to V\-r.h_eth.er
a lawsuit may be filed, or a trial conducted on the merits in the hands of the healfh care
provider. Under fthe applicable regulations promulgated by the United States Postal
Service, a person may refuse to accept a letter, which is sent certified mail, return recexpt

requested. As a result, if the lower court's interpretation is upheld, a health care

p10V1der would be allowed to refuse to accept “receipt” of a claim, and thereby

et e SeBmagedie L 0, . iy

preclude the filing of a civil action for medlcal negligence.
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The regulations adopted by the United States Postal Service clearly require that a
recipient,'o_r a person in a position to accept mail for such location, sign for certified
mail. The rules governing delivery of certified mail are sent forth in the Domestic Mail

Manual (“DMM”) promulgated by the United States Postal Service (“USPS”). See Bailey

v. Kentucky Nat'l Ins. Co., 210 W. Va. 220, 222, .496' SE2d 170, 172 n. 4 (1997) (citing |

Domestic Mail Mémua]_ as authoritative); and Haynes v. Helchler, 182 W. Va. 80_6.,' 808,

392 S.E.2d 697, 699 {(1990) (same); See also 39 C.F.R. §111.1 (incorporating the Domestic
- Mail Manual into the Federal Register and the US. Postal Service’s as “the Mailing
Standards of the United States Postal Service”).
| Specifjeally, the DMM prevides that “[tlhe addressee may refuse to accept the
mail piece when it is offered for delivery.” DMM § 508.1.1, p. 931 (4-14-05) (Refusal of
| Delivery). Wit}i' regard to who may accept delivery of certified mail and mail sent with
- areturn receipt; the DMM provides es follows:
1.1.7 Express Mail and Accountable Mail
The.following specific condifions also apialy to the delivery of Express Mail and
accounteble mail (registered, certified, ..., as well as mail for which a return receipt ... is
re_queste_d L)
a. The recipient (addressee or addressee’s representative) may
obtain the sender’s name and address and may look at the
mail piece while held by the UPSP employee before
accepting delivery and endorsing the delivery_ receipt.
- b. .- The mail piece may not be opened or given to the recipient
before the recipient signs and legibly prints his or her name -

on the delivery receipt (and return receipt, if applicable) and.
returns the receipt(s) to the USPS employee.
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c. Suitable identification can be required of the recipient (if not
known to the USPS employee) before delivery of the mail
piece. ' : -

d. When delivery is not restricted at the sender’s request, mail
addressed to a person at a hotel, apartment hotise, eic., may.

be delivered to any person in a position to whom mail for -
that location is usually delivered. -

.. USPS responsibility ends when the mail piece is delivered to
the recipient (or another party, subject to 1.1.7d and 1.0).

f. A notice is left for a mail piece that cannot be delivered. If
the piece is not called for or redelivery is not requested, the
piece is returned to the sender after 15 days (5 days for

Express Mail, 30 days for COD) uniess the sender specifies
fewer days on the piece. .

DMM § 508.1.1.7, p. 932.

Clearly, the lower court's interpretation of the statute will lead to absurd
outcomes, as the Notice of Claim does not have to be acceptéd u?on deﬁvery.by the
USPS. Legally, the healthcare provider would be able to avoid 'the: institﬁtion of a
medical liability claim simply by refusing to accept deli.véry of the certified mail and
thereby invokingI immunity from such claims, As a consequence, if recéipt of the N otice
of Claim is the rule, health care providers could frustrate the claimant’s right to trial, as
embodied under Arﬁcle III, Section 13 of the West Virginia Constitution and U.s. Cons-t..

Amend. VII. Obviously, this was not the legislature’s intent when construing the

MPLA amendments,

wc.eo . The MPLA does not provide for the refusal of service. In additios, it -dees-sot-

provide any alternative means of service should service by mail fail. In the alternative,
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the problem of service is 'récognized in the Rules of Civil Procedure. Under Rule
Hd)(1YD), the clerk is authorized to Serve a summons and complaint by certified mail,
return receipt requested, and Ide'livery restricted to addressee. Also, it specifically
addreSses the problem of a defendaht refusing delivery, If that occurs, the rule states
that- the attempted service prov1des an adequate basis for later entering a default
]udgment should the defendant fail to answer or otherwise defend Rule 4(d) W. Va. R,
C.P. Rule 4 also provides for aiternative means of service. However, the MPLA has no
aIternatlve for the claimant should the health care provider refuse to accept the certlfled
mail.

Once agam rules of statutory construction dictate that such a result be avoided.
Fir st the legislature’s intention is paramount in mterpretmg their laws. Obviously, the
legislature did not intend to create such a loophole providing health care providers
immunity from civil actions. The cannons of statutory construction state that the courts
shun from construmg statutes in a manner that leads to absurd and unconstitutional
results. ThlS Court further addressed this i 1ssue in McDavid by stating:

[a] statute should be s0 read and applied as to make it accord with the

Spirit, purposes and objects of the general system of law of which it is

intended to form a part; it being presumed that the legislators who

drafted and passed it were familiar with all existing law, applicable to the

subject matter, whether constitutional, statutory or common, and intended

that statute to harmonize completely with the same and aid in the

effectuation of the general purpose and design thereof, if its terms are

consistent therewith.

McDavid v. United States, 213 W. Va. 592, 595-596, 584 S.E.2d 225..229-230 (2023).
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- In view of the above: argumenf, the lower court erred by violatingr the _.cannon of
statutory construction and therefore should bé reversed.
2. The Lower Court's Interpretation Of SQr'Vice Being
Complete Upon Receipt Is Inconsistent With The MPLA’s
Provisions Tolling The Statute Of Limitations Upon
Mailing,. '

The MPLA provides that the statute of limitations is tolled upon rﬁaﬂing the
Notice of Claim. W. Va. Code §55-7B-6(h) (2001). Specifically, it p’rov.ides, .in pa.r'.c, fhat:: |
“[elxcept or otherwise provided in this subsection, any statute of Hmitations ap'p.lic.able
to a cause of action against a health care provider upon whom notice was served for
alleged medical professional liab'ility shall be tolled from the date of rnailing of a Notice
of Claim to thirty days following 'réceipt of a response to the Notice of Claim, thirty
days from the date a response to the Notice of Claim would be due, ....” I_cl 'This
subsection cIeaﬂy demonstrates that the significant act with regard to service of the
Notice of Claim by certified mail, is its mailing. | |

As set forth above, the statute of limitations js tolled upon méilihg. Reéding '
W. Va. Code §55-7B-6 in its entirety, giving “significance and effect ...to every section,
clause, word, or part of the statute,” it is clear that the Legislatur.e intende-d that once

the claim was mailed, the claimant is then relieved of any further action until the health -

care providers response is received, or should have been received. Meadows, 530

5.E2d 676, Had the Legislature intended to make service of the Notice of Claim
complete only upon the health care._;provid;eai-,sﬂxeceipt,-ri’r would have made this point

clear under W. Va. Code §55-7B-6(h).
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E.  DISMISSAL OF THIS ACTION VIOLATES BOTH .
PROCEDURAL AND SUBSTANTIVE DUE PROCESS

Dismissal of this action unconstitutionally deprwes Mr. Elmore of the rlght to
vmd1cate l’llS claim in court before a jury without the l1rn1’cat1ons subsequently placed
upon_ms potential damages. The claim is a substantial property right. The lower
court’s ruling to dismiss the case renders the MPLA unconstitutional because it demes
‘Mr. Elmore the most fundamental right under procedural due process: the right to
notice. The plain language of the MPLA stated that a claimant, such as the appellant,
need only serve his Notice of Claim by cert1f1ed mail, return receipt request thir ty days
before commencmg suit. That is all the notice the appellant had as to how to proceed
prior to filing suit for his claim. The lower court’s 1nterp1 etation deprwes Mr. Elmore of
notice. A new and different requirement was added by the lower court to the MPLA,
which Would requlre Mr. Elmore to wait until Dr. Johnson received the Notice of Claim
out of his internal mailbox a number of days after the mail was signed for by the mail -
clerk at the llospital where he treats patients like Ms. Elmore. This new and differel"lt
requirement plalced upon Mr. Elmore Violatee procedural due process inasmuch ae a
claimant has no notice of this different pre-filing requirement.
| For the reasons already stated, any differences in the MPLA’s language should
not defeat a clearly recognized property right simply lJecau'se the Legislature could not
draft a bill cognizable to the ordinary men. On constitutional grounds, it cannot be the
case that the Legislature’sfp.oﬁz*.-s.vrili11g skills should be construed against citizens who

otherwise have legitimate claims. In conclusion, the test under due process whether a
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statute is unconstitutionaily vague is that is cannot forbld or requxre the domg of an act

in terms so vague that persons of Common mtelhgence must necessarﬂy guess at its

meaning and differ as to its application. Vzllage of Hoffrnan Estates v, FhDSlde

Hoffman Estates, Inc., 456 US. 950 (1982). In the case a

-~
]

hand, the lower courts

application of the MPLA is unconstitutionally vague and should be reversed.

The 2003 a:mendments to the MPLA also interfere with Mr Elmore’s substantial

Droperty rights by placing new, sratutory limits on the damages recoverable, See W. Va."

Code §55-7B-8 (2003).  The Complaint filed by the Appellant alleges that the

malpractice, which resulted in the death of Ms. Elmore, occurred in February 2002, -

Imposing the statutory maximum on damages based upon the 2003 amendments to the
MPLA would constitute a retroactive application of the statute which would 1mpa1r

Mr. Elmole s existing property rights. Mildred LM. v. John O.F, ;192 W. Va. 345, n. 10,

452 5.E.2d 436, 442, n. 10 (1994)-
. TO THE EXTENT THAT THE MPLA IS IN CONFLICT WITH
THE LAWS AND RULES OF PROCEDURE ESTABLISHED BY-
THIS COURT, IT IS UN CONSTITUTIONAL.
The Constitution of West Virginia provides that “[t]he court shall have power to
promulgate rules for all cases and proceedings, civil and criminal, for all of the courts of

the State relating to writs, warrants, process practlce and procedure, which shall have

the force and effect of law.” W, Va. Const. Art. VIII § 3. The application of the MPLA to

the instant case reveals that it conflicts with the procedulal 1u1es estabhshed by this

] -] o

Court in sevelal distinct ways. To begin, according to the court beiow apphcatlon of

the MPLA requlred dismissal of the Complamt which otherwise meets with every
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procedural‘requirement of the Rules of Civii Procedure. The Legislature, however, does
not have authority to determine whether the circuit courts are without jurisdiction over
a matter. That is strictly an issue controlled by the State Constitution, Art. VIII, § 6, and
the procedural 'rulle-making authority of this Court. This Court de ermﬁ*.es when a civil
action is within the jurisdiction of the circuit courts or when it mey be dismissed with
prejudice under the Rules of C.iviI Procedure. To the extent the MPLA determines
whether the court of this State requires_ '-dismiss.,ai of an action, as held by the court
below, it is at odds with the Rules of Civil Procedure.

Second, Appellant argueé that Rule 5(b) of the West Vifginia Rules of Civil -
Procedure provides the controlhng authority as to whether service of the Notice of
Claim is complete upon mallmg The lower court held that W. Va, Code §55-7B-6(e)

- confers a procedural right to the health care provider to demand mediation. It is clear
- that the proceduiral rules of the LégislatUre and this Court are in conflict. In view of the
fact that this Court has primary constitutional authority to administer and control the
procedural aspects of litigation, it should resolve this conflict either according to its
established rules and procedures, such as Rule 5(b), W. Va.R. C. P, or according to the

mterests of justice and law. Kenamond v, Warmuth, 179 W. Va. 230, 366 S.E.2d 738

(1998) (holding that procedural statutes are subject to modification or annulment by this

Court under the West Virginia Constitution.)

CONCLUSION

s

Appellant met the plain language of the Medical P1 0fess1ona1 Llablhty Act. The

Notice of Claun and Screening Certificate of Merit met every requirement necessary to
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file sult and maintain a civil action. The lower court’s 1nterpretat10n conﬂlcts w1th other
provisions of the statute. For all the foregoing reasons, AppeIlant/ Plaintiff respectfully
prays that this Honorable Court grant his Appeal and reverse the c1rcu1t court’s rulmg
which granted defendant s Motion to Dismiss .]’L.le y dismissing the in l.tS entlrety
Furthermore, the MPLA violates a number of constitutional prov1s1ons, and should be
stricken in its entirety. -In addition, Appellants respectfully request that they be
awarded the costs and expenses incurred in prosecuting this appeal, 111_c1ud_ing |
reasonable attorney fees, as well as any other relief deemed appropriate by the Cottrt.
ReSpectfuIIy st_lbnl'itted,

LARRY D. ELMORE

T - M\P . By Counsel
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