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KIﬁD OF PROCEEDING AND NATURE OF RULING BELOW

This action begaﬁ on July 13, | 2004, when James Robert Evans Jr. (hereinafter
"husband") filed a verified Petition for Modification seeking to terminaté his spou.sal support
obligation based on the 1'emarriage__of his former wife. The husband was ordered to péy
$1,800 per month to Sharon Rose Evans (hefeinafter "wife") by a Final Order of Divorce
.entered by the Family Courf of Ldgan County, West Virginia, the Honorable Kelly Gilmore
Codispoti presiding, entered on January 7, 2003. This final order ratified, confirmed, and
approved the parties' oral separatidﬁ agreement.

On December 8, 2004, a hearing was held on the husband's Petition For Modification
before the'Farnin Court of Logan County, West Virginia, the Honorable KellyM Gilmore
Codis_poti presiding. The éouft entered an Order on January 25, 2005 granting the husband's
petition and términating his spousal support 6b1igation. |

The wife filed a Petition for Appeal from Family Court Final Order in the Circuit
Court of Logan County, West Virginia, on February 9;2005. The wife's petition for appeal
was granted on July 12, 2005 by the Circuit Court of Logan County, West Virginia, the
Homnorable Eric H. O'Briant presiding. The circuit court reverged the family court's decision
terminating the husband's spou_sai support obligation. fhe circuit court ordered that the
husband resume making spousal support payments a.s reéuired by the divorce judgment and
 that he pay arréarages that accrued aft.er thé family cpu_rt entered its order terminating his

spousal support obligation.



STATEMENT OF THE FACTS OF THE CASE

The parties were married on March 27, 1970 and separated on or about October 14,
2001. (1/7/03 Final Order of Divorce [hereinafter "Ein. Order"] at 2.) The parties' marriage
was terminated by a Final Order of Divorce entered on January 7, 2003. (Fin. Orderat 1-6.)
Prior to the entry of this or.der, the parties entered into an ora{l separation agreement which
served to resolve issues of spousal support and the distribution of the marital estate. (Fin.
Order at 2; 11/21/02 Transcript [hereinafter "2002 Tr."] at 5-12.) Under. the provisions of
the parties' agfeement, the husband would pay the wife $1,800 per month in spousal support,
such obligation continuing unti1 the death of either party. (Fin. Order at 3; 2002 Tr. at 7-8.)
At the finai divorce hearing held on November 21, 2002 in the Family Court of Logan -
County, West Virginia, the Honorable Kelly Gilmore Codispot presiding, both the husband
and the wife were questioned concerning the terms of this agreement and their understanding
thereof. (2002 Tr. at 5-12.) While this questioning revealed that the parties agreed that the
husband's support obligation would terminate upon tlie death of either party, there was no
provision regarding the effect of the wife's future remarriage on the husbapd‘s support
obligation. (2002 Tr. at 7-8, 10.)- The parties' agreement coahcerning spousal support was
found to be fair, just, and equi’uabie by the family court and was ratified, confirmed, aﬁd
approved as part of the Final Order of Divorce. (Fin. Order at3.) The finai order also failed
 tomake any provision for the effect of the wife's remarriage on the huéband’s spousal support

obligation. (Fin. Order at 3.)



Itis undisputed that subsequent to the parties' divorce, the wife rerﬁarried. Asaresult
of the wife's remarriage,r the husband pe_titioned for thg termination of his spousal support
obligation. (7/13/04 Petition for Modification at 1-3.) On January 25, 2005, an order was
entered by the Famlly Court of Logan County, West Virginia, the Honorable Kelly Gilmore
Codispoti presuimg, grantmg the husband‘s petltmn and termmatlng his support obhgatlon
( 1/25/05 Orderat 1-2. )} The wife then petltloned to appeal the family court’s decision to the
Circuit Court of Logan County, West Virginia. (2/9/05 Petition at 1-2)

On July 12, 2005 by the Circuit Court of Logaﬁ County, West Virginia, the Honorable
- Eric H. O'Briant presiding, the circuit cburt granted the wife's petition and reversed the
decision of the family court terminating the hus.’oand's spdusal support obliglation. (7/12/05
Opinion Order Granting Petition for Appeal [hereinafter "Cir. Ct. O-pini.on"] at 1-6.) In its
opinion, the circuit court concluded that aIthough no provision for the effect of the Vwife's
remarriage on the husband's support obligation was made in either the parties' agreement or
the divorce judgment, this omission necessarily meanfthat the parties did not intend for the
wife's remarria'ge to serve as the basis for ter.minating the husband's obligation. (Cir. Ct.
Opinion at 4-5.). Instead, the éourt held that both the divorce order and the parties’
agreement considered the wife's potential remarriage but chose that the husband's spousal
support obligation would only terminate upon the death of either party. (Cir. Ct. Opinion at

“45)



ASSIGNMENTS OF ERROR AND MANNER OF DECISION
L The circuit court erred in reversing the family court's order terminating the husband's
spousal support obligation based on the wife's remarﬁ’age.

The family court properly found that the wife's remarriage served to terminate the
ﬁusband's spousal support obligation where there was no provision contained in éither the
parties' separation agreement or the final divorce order that the husband's obligation would
survive the wife"s remarriage. The circuit court reversed this holding, finding that the
absence of any such provision concerning th'e. effec£ of the wife's remarﬁage necessarily
meant that the parties' agreement and the final order contemplated this occurrence but chose

to only have the husband's support obligation terminate upon the death of either party.

ARGUMENT

THE CIRCUIT COURT ERRED IN REVERSING THE FAMILY

COURT'S ORDER TERMINATING THE HUSBAND'S SPOUSAL

SUPPORT OBLIGATION BASED ON THE WIFE'S REMARRIAGE

WHERE BOTH THE PARTIES' SEPARATION AGREEMENT AND

THE FINAL DIVORCE ORDER MADE NO PROVISION

CONCERNING THE EFFECT OF THE WIFE'S REMARRIAGE.

A.  W.Va. Code Ann. § 48-6-203

The circuit c"ourt's_ decision that the wife's remarriage did not serve as a basis for the
termination of the husband's spousal support obligation where both the parties' separation
agreement and the final divorce judgment were silent as to the effect of remarriage is in

direct contravention to the law of West Virginia and is contrary to the provisions of W. Va.

Code Ann. § 48-6-203. Thus, by failing to properly apply the statutory requirements of § 48-
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6-203, the circuit court fundamentally erred in reversing the correct decision of the family
court. The proper resolution of the present case is dependent on the statutory provisions of
W. Va. Code Ann. § 48-6-203.

In general, where parties execuie a separation agreement that is found by the court to
be fair and reasonable, the court should conform its decision to the provisions of such an
agreement. W, Va. Code Ann. § 48-6-201; see alsa Preece v. Preece, 195 W. Va. 460, 465
S.E.2d 917 (1995) (tikewise recognizing that a court should conform its orderin accordance
with the provisions of a fair and reasonable separation agreement). This rule applies to both
written and, as in the present case, oral separatidn agreements. Squirts v. Squirts, 201 W. Va.
30, 32-33, 491 S.E.2d 30, 32-33 (1997).

In keeping with the statutory requirement that a court conform a final divorce order
to the spousal support provisions of a fair and reasonable separation agreement, W. Va. Code
Ann, § 48-6-203 also requires a court to examine the support provisions of a separation
agreement to determine whether it provides that siuppoitshould survive the remarriage of the-
payee spouse. This statute reads as follows:

When a separation agreement is the basis for an award of spousal support, the

court, in approving the agreement, shall examine the agreement to ascertain

whether it clearly provides for spousal support to continue beyond the

remarriage of the payee or to cease in such event. When spousal support is to

be paid pursuant to the terms of a separation agreement which does not state

whether the payment of spousal support is to continue beyond the remarriage

of the payee or is to cease, or when the parties have not entered into a

separation agreement and spousal support is awarded, the court shall have the

discretion to determine, as a part of its order, whether such payments of
spousal support are to be continued beyond the remarriage of the payee. Inthe

eventneither an agreement nor an order makes provision for the remarriage of
the payee, spousal support other than rehabilitative spousal support or spousal -



support in gross shall cease on the remarriage of the payee. Rehabilitative
spousal support does not cease upon the remarriage of the payee during the
first four years of a rehabilitative period. In the eventneither an agreement nor
an order makes provision for the remarriage of the payee, spousal support in
gross continues .b.eyond the payee's remarriage.
W. Va. Code Ann. § 48-6-203.
As of this date, this Court has not had the occasion to address the scope of § 48-6-203.
| Howeyer, as td its application in the prééent case, the correct result is clear—where neither
the parties' separation agreement nor the final divorqe order makes any provision for the
effect of the 1°emarriage of the wife, then tﬁe husbaﬁd's support obligation terminates upon
the wife's remarriage. This result is nécessarily mandated by the unequivocal language i.n the
statute that "[i]n the event neither an agreement _ﬁor an order makes provision for the
remarriage of the payee, spousal support . . . shall cease on the remarriage of the payee."
Id.(emphasis added). The effect of this provision is to establish a default rule that, unless the
parties to a separation agreement or‘the court take affirma.tive steps to hold otherwise, a
payor spouse's support obligation shall cease upon the payee spouse's remarriége. This effect
is similar to that found in W. Va. Code Ann. § 48-6-201(b), which provides that spousal
sﬁpport awards will always be subject to modification "unlegs there is some explicit, well
expressed, clear, plain and unambiguous provision to the contrary" contained in either a
divorce order or a separation agreement. Hoﬁever; the circuit court erroneously chose to

ignore this express language in the statute. Thus, the order of the circuit court is in direct

conflict with the provisions of § 48-6-203.



A thorough review of the circuit court's opinion clearly reveals that the circuit court
utterly failed to acknowledge the ébove-quoted language from § 48-6-203 mandating that
spousal support ceases where neither a separation agreement nor an order provide for the
effect of the remarriage of the payee spouse. Instead, the circuit court focused its analysis
of § 48-6-203 on the requirement that a court approving a separation agreement shall
examine it to ascertain whether it provides for support to continue beyond the remarriage of
the payee spouse. (Fin. Order at'3.} The circuit court also focused on a court's discretion to
determine whether support should continue past remarriage in absence of any such provision
in the agreement. (Fin. Order at 3.) Based on its selective reading of § 48-6-203, the circuit
court concluded that the parties only intended that the hushand's spousal support obligation
cease upon the death of either party because the final divorce order did not address the effect
of the wife's remarriage. The circuit court concluded that the silence of the final divorce
order necessarily meant that the family court had considered whether support should
terminate upon the wife's remarriage and rejected this pesition. The circuit court's erroneous
holding reads as follows:

What this Court can deduce from its review of the record is that the parties.

reached a definite, certain and bargained for agreement. As a part of that

agreement, the Petitioner agreed to pay the Respondent a certain amount of

" spousal support until the death of either party. This award of spousal support
was ratified by the Family Court in its Final Order of Divorce, which also

- states that the spousal support is to cease upon the death of either party. Since,
pursuant to W.Va. Code §§48-6-202-203, the Family Court had the discretion

to determine, as part of its final order, whether spousal support was to cease

upon either the remarriage of the payee spouse or the death of the payor or

payee, and the Family Court's Final Order of Divorce made only a provision

of cessation of the spousal support upon the death of either party, this Court
FINDS that both the agreement and the order contemplated the remarriage of



the payee, but chose only to cease payment on the death of either party and not

upon the remarriage of the respondent. Therefore, this Court FINDS that the

spousal support obligation of the Petitioner was to continue beyond the

- remarriage of the Respondent.
(Fin. Order at 4.)

It is clear from the circuit court's decisioﬁ that it made tile fatal error of presuming that
the fami.ly court's order indicates that it Contemplated the wife's remarriage and determined
that such an event should not terminate the husband's support obligation. However, in order
to reach such a conclusion, the circuit court must necessarily ignore the fact that while the
family court certaigly had the discretion to make a provision for the effect of the wife's
remarriage, it clearly did ﬁot choose to exercise that discretion as evident from the lack of
any provision in the final divorce order. Thus, the circuit court's éonclusion is not
permissible under the language of § 48-6-203. There is no requirement that after a court
examiﬁes an agreement to ascertain whether it provides for spousal support to continue
beyond the remarriage of the payee spouse that it render any decision thereon. Instead, the
statute only states that the court "shall have discretio;" but there is no requirement that a
court exercise it.

Furthermore, if the circuit court's interpretation of § 48-6-203 is given credence, then

the statutory language concerning what happens if both the separation agreement and the

divorce decree fail to make any provision for the effect of the remarriage of the payee spouse

is rendered superfluous. If, as the circuit court effectively held, the statute’s provision that
a court has discretion to make a provision for the effect of the payee spouse's remarriage if

no such provision is contained in a separation agreement was actually mandatory, the



situation addressed by the later portion of the statute, i.e., where neither the separaﬁon
agréement or the court order make any prqvision for remarriage, could never arise. Instead,
under the circuit cou_rt's interpretatio.rll, any silence on the part of a court would be presumed
- to mean that the court found that remarriage should never operate to terminate a support
award. Such an interpretation is impermissible under the well-settled rules of statutory
construction. As this Court has repeatedly held, the Legislature will'not Be presumed to ilave
| enacted a meaningleés or useless statufe. Instead, "every word used is presumed to hav¢
meaning and pﬁrposé, for the Legislature is thought by the courts no.t to have used lang_uag_e
dly." Bakerv. Board of Educ., County of Hancock, 207 W. Va. 513,517,534 S.E.2d 3.78,
382 (2000). As the circuit court's interpretation of the statute would render a portion of § 48—
6-203 meaningless, suchran interpretafion cannot be allowed to stan(i. |
In addition, there is no supportin the record for ‘Ehé circuit court's conclusion that both
the parties' separation agreement and the final divorce order contemplated the remarriage of
the Wife, but chose not to have such an occurrence Servé as a basis to terminate the husband’s
support obligation. As is evident from the transcript éf the final hearing in the parties’
divorce case, there was no consideration given to the efﬁ:c’t of the wife's subsgquent
remarriage on the husband's support obligation, The husband was questioned by the wife's
atiorney concerning his understanding of the parties' agreement and its spousal support
provisions.
Q. Isit a;lso true that beginniné with the month of January 1st of 2003 to
letus get the paperwork done, beginning with January 1, 2003 vou will pay her

~ the sum of eighteen hundred dollars ($1800.00) alimony, permanent alimony
- to her. Is that correct? :



A Yes.
Q. And that eighteen hundred dollars ($1800.00) will be paid to her every
month beginning with January of 2003 and continuing until her death or your

death. Is that correct? -

_ In other words, if you should die you will be no longer obligated to pay
it and if she should die of course she doesn't get it, Is that correct?

A. Yes.
(20.0'2 Tr. .at 7-8.) Altho.ugh not és_ked specifically about any provision in the pdrties'
agreement, the wife was subsequently asked by her attorney if the husband's testimony
accurateiy reflected the parties' agreement. (2002 Tr. at 7-8.) The wife acknowledged that
it did. (2002 Tr. at 7-8.) These exchanges between the parties and the wife's attorney
represent the only évid'ence.in the record as to what was contemplated by the parties when
they entered their agreement. It is indispufzable that‘ at no ﬁoinf did the parties express any
indication that they had contemplated the efféct of the wife's remarriage and decided in any
way what effect it shoﬁld have. | |

There is likewise nothing in the final div‘orée o-rder that supports the circuit court's
conclusion that they chose not to have the husband's support olgligation cease upon the wife's
remérriage. The parties' agreement as to the husband's spousal support.obligatioh was made
a part of tﬁ-e family court's final divorce order. The portion of thét érder sef.ting forth the.
| _hgsband's support obligation reads as follows:

i. The Petitioner, James Robert Evans, Jr., shall pay the sum of One
Thousand Eight Hundred ($1,800.00) per month to the Respondent, Sharon
Rose Evans, for her support and maintenance commencing January 1, 2003,

and continuing each succeeding month thereafter until the death of either
party. Further, the Petitioner, James Robert Evans, Jr., shall pay the sum of
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Two Thousand Dollars ($2,000.00) to the Respondent; Sharon Rose Evans for
the months of November and December, 2002.

(Fin. Order at 3.) Much like the parties' testimony, the family court's order is also completély '
devoid of any pfovision for the effect of remarriage or even any indication that the family
- court intended to make suéh a provision..

Déspite the fin_ding's made by the circuit court, therparties' testimony and the final
divorce ordei; conclusively establish that while thé parties did consider the effect of his death
on his obligation, there is no evidence that,-as the circuit court contends, the parties ever even
intended to make a provision for the effect of the wife's reniarfiage on the husband's support
obligation. Thus, the circuit court erred in reversing the family court's decision to terminate

the husband's support obligation made in accordance with W. Va. Code Ann. § 48-6-203,

B. W. Va. Code Ann. § 48-6-202

Although this Court has not had the occasion to address the scope of § 48-6-203, this

Court has offered some guidance on the proper resblution of the present cése as this Court
- has had the opportunity to address the scope of §‘ 48-6-202. ;Fhese two statutes are almost
exact duplicates of each other and contain. substantially similar provisions. The only chief
difference between §§ 48-6-202 and 48—6-203 is that § 48-6-203 involves agreements for
__sg_ogsai support beyond the remarriage of the payee and § 48-6—2-02 involves agreements for
spousal suppoit beyond the death of the payor. In keeping with the practically identicél
provisions of both statutes, § 48-6-202 contains a similar default rule found in § 48-6-203

that in the event that neither a divorce judgment or separation agreement provides for the
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effect of the death of the payof spouse, then the payor spouse's support obligation will cease
upon his or her death. | The relevant portion of W. Va. Code Ann. § 48-6-202 reads as
follows: | |

In the event neither an agreement nor an order makes provision for the death

ofthe payor or payee, spousal support other than rehabilitative spousal support

Or spousal support in gross shall cease on the death of the payor or payee.

See W. Va. Code Anr, § 48-6-203 ("In the event neither an agreement nor an order makes

provision for the remarriage of the payee, spousal support other than rehabilitative spousal”

Support or spousal support in gross shall cease on the remarriage of the payee."). _
While the default rule of § 48-6-203 has not yet been addressed by this Couft, this

_Court did address the similar provision under § 48-6-202 in Braley v. Hunt, 213 W. Va. 764,

584 S.E.2d 906 (2003). In Braley, the parties entered into an agreement that the hushband

would pay spousal suﬁport to the wife for the rest of her life regardless of whether she

remarried. Theparties' agreement did not, however, address the effect of the hushand's death

on this support obligation. Although not contained=in the parties' divorce decree, this

agreement was reflected in a subsequent consent order which provided that the husband
would pay spousal support "for thre remainder of [the appellé'é's] life or until the monies in
a trust fund set aside for her benefit has been exhausted, and shall continue even in the event
of the refnarriage of [the appellee]." 213 W. Va. at 766,‘584 S.E.2d at 908.

The main thrust of this Court's decision in Braley was whether the husband was
permitted to modify his support obligation. However, th.is Court noted in a footnote that

although the parties had agreed that the husband's support obligation would survive the wife's
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remarriage, the court found that it would not survive the death of the husband where both the
parties’ agreement and the relévant ordér were silent _dn this point. This Court specificallj
based this conclusion on the default rule established in W. Va. Code Ann. § 48-6-202.

We observe that becanse the parties’ agreement and the court's order do not

provide for the general spousal support obligation in question to continue

beyond the death of the appellant, the principles embodied in W.Va.Code,

48-6-202 [2001] dictate that such support obligation will cease upon the

appeilant’s death. ‘ '
213 W. Va. at 766 n.1, 584 S.E.2d at 908 n.1..

In Braley, this Court found that § 48-6-202 required that since no provision Was made
concerning the continuation of support after the death of the ﬁusband, th.en his support
obligétion would necessarily cease by operaj:ion of the statute at that time. The facts of
Braley present the mirror image -to the facts in the present case. In Braley, the parties'
separation agreement and the court order provided that the husband's support obligation
would survive the remarriage of the wife while it made no provision concerning the death

~of the husband. The opposite is true in the présen‘t caser However, the reasoning applied by
this Court iﬁ Braley should control the outc.ome of the present case involving the
substéntially similar i)rovisions- féund in § 48-6-203. As neither the parties' separation
-agreement nor the final divorce order provided for the husband's spousal support obligation

to survive the remarriage of the wife, the operation of § 48-6-203 requires that his support

obligation cease at that time.
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CONCLUSION AND PRAYER FOR RELIEF
For the foregoing reasons, the husband respectfully requests this Honorable Court
reverse the order of the circuit court and .affirm the family court o_rder terminating the
husband's spousal support o.bligation because of the wife's remarriage.

- Respectfully submitted,

JAMES ROBERT EVANS JR.
Appellant-Petitioner below
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Law Offices of M. Timothy Koontz
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Post Office Box 2180

Williamson, WV 25661
Telephone: (304) 235-2227
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The undersigned herein certifies thaf he has se:vea a true_.and correct copy of the
foregoing Petition for Appeal by Unitgd States mail, first-class postage i)repaid, on this .the
5% _ day of April 2006, to the following'counsel of record addressed as follows:
Thomas E Esposito, Esquire

Post Office Box 1680
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