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[N THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

NO. 052588

DALFE W. STEAGER,

Petitioner below, Respondent,

MBNA AMERICA BANK,

Respondent below, Petitioner.

TAX COMMISSIONER’S BRIEF IN OPPOSITION TO APPEAL

OMISSIONS AND INACCURACIES IN
MBNA’S STATEMENT OF THE CASE

The most glaring inaccuracy in MBNA’s statement of the case occurs on page twenty-six
(26) og i:t_s Brief to this Court. There MBNA asserts in a footnote that it pays taxes on one-hundred
percenfwﬁif"ﬁﬁ}%) of its income to Delaware. This statement is suspect for several reasons, most
importantly because {here are no facts in the record of this case showing any payment of any taxes
by MBNA to the State of Deléware. Additionally, it is clearly not a éoincidence that MBNA is a
Delaware corporation, because Delaware does not assess a corporate income tax. Assuming
arguendo _that MBNA did pay some taxes in Delaware, that fact alone would not prove that West
Virginia’s taxation of MBNA is either unconstitutional or unfairly apportioned. If Delaware is
taxing a portion of MBNA’s income attributable to another state, then MBNA’s challenge to such
taxation needs to be brought in Delaware.

Next, throughout its Brief MBNA makes reference 10 a memorandum written by a staft

attorney for the Tax Depaﬂmentls—begal—DWisionF_A_SMﬂ_mﬂ_igll.Q_f_ff_?_l@ document deals with .



credit card companies such as MBNA. At times, portions of the fifleen page document are taken
out of context. Further, the Taxpayer makes a glaring misrepresentation, at least by implication, that
the Legal Division’s attorney made a conclusive or binding determinaﬁon that the taxation of credit
card companies 18 unconstitutional. To tﬁe c.ontrary, when the memorandum was received by the
Deputy Tax Commissioner, who was also an attorncy, neither he nor the Department took any action
to change or modify the statutes at issue. '

Importantly, the stipulation as to this memorandum, referred to as Pxhibit G, was limited to
{he fact that it was a genuine copy of a discovery document. There was no stipulation. as to either
mateﬁality or relevance. |

ARGUMENT I: NEXUS

THE PHYSICAL PRESENCE REQUIREMENT FOR COMMERCE CLAUSE
«SUBSTANTIAL NEXUS” FOR SALES AND USE TAXES UNDER QUILL
CORP. v. NORTH DAKOTA DOES NOT EXTEND TO CORPORATE NET
INCOME TAXES AND BUSINESS FRANCHISE TAXES.

The Circuit Judge correctly ruled that MBNA s lack of physical presence in West Virginia
is not determinative of either the statutory or the constitutional nexus issue. (See COL 4) '

a. The Statutes: W.Va. Code §11-23-5a(d) and §11-24-7b(d)

Nothing in either of the challenged statutes makes physical presence a requirement for nexus;
in fact, the statutes both define nexus as requiring only that a foreign corporation solicits business
 with twenty or more persons within the state or receives gross receipts attributable to income
received from any West Virginia sources equal to or in excess of One Hundred Thousand Dollars

($100,000.00)."

! The nexus required for business franchise tax is found at W.Va. Code §11-23-5a(d):




In tax year 1998, MBNA had gross receipts of Eight. Million, Four Hundred Nineteen
Thousand, Four Hundred Thirty-One Dollars ($8,419,431.00) including interest income, service
charges, fees, and other receipts from credit cards attributable to customers with West Virginia
| addresses. See Stipulation No. 17. Tn tax year 1999, MBNA’s gross receipts attributable t
customers with West Virgima addresses totalied Ten Million, One Hundred Sixty-Three Thousand,
Seven Hundred Fighty-Eight Dollars ($10,163 ,788.00). Thus, for tax year 1998, MBNA’s gross
receipts for corporate net income taxes and business franchise taxes (hereinafier «(ONT” and “BFT”)
were eighty (80) times greater than the statutorily prescribed threchold for nexus. For tax year 1999,
its gross receipts were onc hundred (100) times greater than the statutory threshold.

It has been stipulated that MBNA has no physical presence in West Virginia, .., 00 real |
estate, offices, employees, representatives or tangible property. This fact is not determinative of the
nexus question. MBNA repeatedly and, as will be discussed infra, erroncously, suggests that its

lack of physical presence ig a bar to West Virginia’s imposition of CNT and/or BET. Contrary to

Engaging in business - Nexus presumptions and exclusions. A financial
organization that has its commercial domicile n another state is presumed to be
regularly engaging in business in this state if during any year it obtains or solicits
business with twenty or more persons within this state, or if the sum of the value of
its gross receipts attributable to sources in this state equals or exoeeds one hundred

thousand dollars. . . .
The nexus required for corporaie net income tax is found at W.Va, Code §11-24-7b(d):

Engaging il business - nexus presumptions and exclusions. A financial
organization that has its comamercial domicile in another state is presumed to be
regularly engaging in business in this state if durning amy year it obtains or solicits
business with twenty or more persons within this state, or if the sum of the value of
its gross receipts attributable to sources in this state equals or exceeds one hundred
thousand dollars. . . .

(L8]




these repeated assertions, however, the Jack of physical presence does not rebut a finding of nexus
under the West Virginia statutes. The plain language of the statutes defines nexus in terms of the
number of persons solicited or the amount of gross receipts attributable to income from those

sources, not physical presence.

b. The Constitution: U.S. Const., art. I, §8. clause 3

Similatly, the United States Supreme Court has made clear that the Commerce Clause of
the United States Constitution, U.S. Const., art. T, §8, clause 3, requires physical presence as a sine
qua non o.f nexus only for sales and use taxes, nbt for corporate mecome or business franchise taxes.

Tn this regard, Quill Corporationv. North Dakota, 5041.8.298,1128.C. 1904, 119 LED.2d
91 (1992), upon which MBNA relies, does not comp el the resultitseeks. In Quill, thé United States
Supreme Court held that a mail order business whose products are brought into a state by mail or
commen carrier must have 2 physical presence in that state in order for the state to impose a use tax
collection obligation.” The Court explicitly limited its decision to sales and use taxes, and in the
fourteen years since Quill was decided, has never expanded the scope of that decision.?

THE COURT USED SPECIFIC LANGUAGE IN QUILL EXCLUDING

APPLICATION OF THE PHYSICAL PRESENCE REQUIREMENT TO
OTHER TAXES. .

2 North Dakota imposes a use tax as a complimentary tax to its sales tax. North Dakota
attempted to force Quill to collect ause tax from residents in the state; failing such collection, Quill
was assessed the taxes owed. The use tax was imposed in lieu of a state sales tax on products
purchased outside the State. In the present case, the corporate net income and business franchise

taxes are imposed on MBNA’s gross receipis which are attributable to its activities in West Virginia.

3 While this brief primarily addresses why physical presence is not required for imposition

of an income tax, and why Quill does not apply to income taxes, the same analysis applies equally
to the business franchise tax.

."E>
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There is no language in Ouill which supports the extension of a physical presence
reQuirement to the imposition of any other tax; to the contrary, the Court was clea_r that the physical-
presence requir;ament applies only in the arca of use tax collection, noting that when it had
affirmatively reviewed “other types of taxes [it had not] articulated the same physical presence
requirement.” Quill, 504 1.S. at 314. Thus, we need not look beyond Quill itself for authorﬁy that
the physical presence requirement for gubstantial nexusis limited to the mail order, use tax situation:
“In sum, . . . in our cases subsequent to Bellas Hess [National Bellas Hess v. Department of
Revenue, 386 U.S. 753 (1967)] and concerning other types of taxes we have not adopted a similar
bright-line...." Quill, 504 U.S. at 317. 'This observation is as true today as it was in 1992. Inthe
fouﬁeen years since Quill has been decided, the Courtl has not expanded the physical presence
reqﬁirement to any tax other than a use tax.

In addition to mischaracterizing the Quill opinion, MBNA mischaracterizes the nexus
jurisprudence of the United States Supreme Court. Atpage 18 of MBNA’s brief to this Court it
states: “Physical presence, though not always expliciily articulated by the Court as such,
nevertheless has been the ‘nherent bright-line, base-line fact in every tax nexus case ha-n‘ded down
by the U.S. Supremé Coutt since its watershed decision in Complete Auto [Complete Auto Transit,
Iﬂc. v. Brady, 430 U.S. 274 (1 977)] — the hallmark of the Court’s nexus jurisprudence across the
decades.” Briefof MBNA America Bank, NLA. at page .1 8 (footnote omitted)*. This s flatly wrong.

The Quill Court clearly limited application of the physical presence requirement to NEXUS in the

4T determine whether astate tax violates the Commerce Clause, COUIts apply the four factor
test set out in Complete Auto T vansit, Inc. v. Brady, 430 US. 274 (1977). The test indicates that a
tax does not violate the Commerce Clauseifit 1) is applied to an interstate activity witha substantial
nexus with the taxing state, 2) is fairly apportioned, 3) does not discriminate against interstate
commerce and 4) is fauly related to the services provided by the taxing state.

o
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mail-order sales and use tax context, contrary to what can most charitably be characterized as
MBNA’s blinkered reading of the case. In fact, MBNA simply ignores the clear holding of Quill
because the opinion goes down a road that MBNA does not want to travel. Further, MBNA’s claim
thé,t physical presence isa prerequisite for nexus in a non-sales and use tax context conflates the
existence of taﬁgible physical presence, which it admittedly does not have in West Virginia, with
. a legal requirement for physical presence, which our statutes do not contain and the Commerce
Clause does not compel. '

THE IMPORTANCE OF STARE DECISIS
[N ANALYZING THE DECISION IN QUILL

a. Stare Decisis Was an Important Basis for the Decision in Ouill, Whete
Sales and Use Taxes ‘Were at Issue

The Quill oﬁi‘n_ion, and the basis for the Court’s decision to maintain a sales and use
tax immunity in the absence of physicaﬂ presence for vendors with no physical presence in a state,
cannot be divorced from the Court’s prior decision In National Bellas Hess, Inc. v. Department of
Revenue of 111,386 U.S. 753, 87 §.C. 1389, 18 L.Ed.2d. 505 (1967), which required that out-of-state
mail order companies had to have & physical presence in a state to compel the vendor to collect use
tax from the state’s residents. Twenty-five years of reliance upon Bellas Hess established arcliance
interest in the mail-order industry and compelled application of the doctrine of stare decisis in the
area of sales and use taxes.

In this regard, MBNA mischaracterizes the Quill opinion when it states, at page twenty-one
(21) of its brief, that:
| The Quill decision provided no indication that the physical presence
requirement would have been abandoned but for stare decisis. Quite

the contrary, the Court stated categorically that ‘the bright-line rule
of Bellas Hess forthers the ends of the dormant Commerce Clause’.

-
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The Commissioner’s inference that some of the Justices would have
discarded the physical presence requirement in the absence of stare
decisis is mere speculation and is utterly unsupportable.

To the contrary, the opinion m Ouill makes clear that without the precedent of Bellas Hess

the outcome could well have been different. “While contemporary Commerce Clanse jurisprudence

might not dictate the same result were the issue to arise for the first time today, Bellas Hess 15 not

inconsistent with Complete Auto and our recent cases.” Quill at 504 1J.S. 311.

Similarly, Justice Scalia, whds‘e concurring opinion was joined by Justices Kennedy and

Thomas, relied even more heavily on the docirine of stare

decisis in Quill, where the sales and use

tax issue was being revisited twenty-five years after Bellas Hess:

T also agree that the Commerce Cllause holding of Bellas Hess
should not be overruled. Unlike the Court, however, 1 would not
revisit the merits of that holding, but would adhere to it on the basis
of stare decisis. American Trucking Assns., Inc. v. Smith, 496 U.S.
167,204,110 S.C. 2323, 2345, 110 L.Ed.2d 148 (1990)(SCALIA, I,
concurring in judgment). Congress has the final say over regulation
of interstate commerce, and it can change the rule of Bellas Hess by
simply saying so. We have long recognized that the doctrine of stare
decisis has “special force” where “Congress remains free to alter
what we have done.” Patterson y. MecLean Credit Union, 491 U.S.
164, 172-173, 109 S.C. 2363, 2370, 105 L..Ed.2d 132 (1989). See
also Hilton v. South Carolina Pyblic Railways Comm’n, 502 U.S.
197, 202, 112 S.C. 560, 564, 116 1..Ed.2d 560 (1991); Iilinots Brick

Co. v. Illinois, 43110.8.720,736,97 8.C.2
(1977).

Quill, 504 U.8. 320.

061, 2069, 52 L.E.2d 707

b. Stare Decisis Supports the State’s Position ‘With Respect to

Income and Business Franchise Taxes.

As diseussed supra, the Court indicated great conc

Tustices based their decision entirely on stare decisis. In

ern with stare decisis. Three CONCUITIngG

the 25 years after Bellas Hess, the mail

order industry had retied on this bright-line rule and had not collected use tax from its customers.

-
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Even though the Court acknowledged that current Commerce Clause jurisprudence might lead itto
a different conclusion if it were writing on a clean slate, it felt constrained by iﬁdustry’s settled
expeotation. Quill, 504 U.S. at 311. |

" When one shifts to non-sales and use tafces, however, considerations of stare decisis lead to

the opposite conclusion: no physical presence is required. Clear United States Supreme Court

precedenthas long supp orted the imposition of state income taxes on non-residents without the kind

of physical presence in the taxing State for which MBNA argues.
In New York ex rel. Whitney v. Graves, 299 1.S. 366 (1937), and International Harvester
Co. v. Wisconsin Dept. of Taxation, 322'U.S. 435 (1944), the Court found nexus over income of a

person not physically present in a state against Fourteenth Amendment due process challenges.

Commerce Clause “substantial nexus” was not discussed because there was no separate commerce

clause “substantial nexus” until Qizill : prior to Quill there was only one kind of nexus.” No ﬁhysical
presence requirement was articulated as being applicable in those income tax cases. Indeed, these
decisions are obvious examples of cases the Supreme Court may well have had in mind when stating
in Quill that “we have not, in our review of other types of taxes, articulated the same physical
presence requirement that Bellas Hess established for sales and use taxes . .. .7 504 U.S. at 314.
Thus, no Supreme Court decision has applied the Quill physical presence requirement to a siate

income tax.® No taxpayer could reasonably have expected copstitutional protection from paying an

5 Tndsed, the physical presence requirement in Bellas Hess, affirmed in Quill, derives from
due process NExus concepts. Although the Court in Quill recognized that it had abandoned a
physical presence requirement for due process nexus, it retained the requirement for commerce
clause substantial nexus in the context of use tax collection obligations.

¢ Qipce the Court has denied review in both Geoffrey, Inc. v. South Carolina Tax Comm n,
437 SE2d 13 (S.C. 1993), cert. denied, 510 U.S. 992 (1993), and J.C. Penney Nat'l Bank v.

8




income tax to a State i which it earns income because ofits activities in the State. Consequently,
stare decisis, so strongly the basis for the Court’s refaining the bright-line test In Quill, points the
other way in the income tax arca. Settled precedent supports NeXus to impose income tax onl
nonresidents without physical presence in the taxing State. Such precedent removed any basis for
«gettled expectations” that physical ﬁresence in a State is a prerequisite to States’ imposing Income
tax. |

THE SUBSTANTIVE BASIS FOR THE QUILL DECISION,
UNDUE BURDEN, LIMITS ITS APPLICATIONTO THE USE
TAX COLLECTION OBLIGATION.

The substantive basis articulated by the United States Supreme Court forits decisionin Quill
further supports Timitation of the physical presence requirement to use tax collection for mail order
sellers.

The Court in Quill gave two principal reasons for retaining the bright-line physical presence
requirement from Bellas Hess. First, as discussed infra, the Court relied on stare decisis to preserve
“settled expectations” in the mail order industry:

a bright-line rule n the arca of sales and use taxes also encourages seitled

expectations . . . it is not unlikely that the mail-order industry’s dramatic

growth over the last quarter centuxry is due in part to the bright-line

exemption from state taxation created in Bellas Hess .. . the Bellas Hess

rule has engendered substantial reliance and . . - therefore counsels

adherence to settled precedent.

Quill, 504 U.S. at 316, 317.

- Johnson, 19 S.W.3d 831 (Tenn. Ct. App- 1999), cert. denied, 531 U.S. 927 (2000, it is up to the
state courts in the first instance to determine whether the physical presence requirement applies to
income taxes. -

D
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Second, the Court noted the undﬁe burden that could result from requiring remote sellers to
comply with the disparate use taxes of potentially 6,000 sales and use tax jurisdictions requiring
monthly tax returns as a basis for its opinion. The Court : dentified the second basis for its decision
in Quill in its discussion of the difference between Due process and Commetce Clause nexus
standards.

The two standards are animated by different constitutional concerns
and policies.

Due process centrally concerns the fundamental fairness of
governmental activity. ... Incontrast, the Commerce Clause and its
nexus requirement are informed not so much by concerns about
fairness for the individual defendant as by structural concerns about
the effects of state regulation on the national economy....
Accordingly, we have ruled that that Clause prohibits discrimination
against interstate commerce and bars state regulations that unduly
burden interstate commerce. '

The first and fourth prongs fof Complete Auto Transii, Inc. v.
Brady}, which require a substantial nexus and a relationship between
© the tax and state-provided services, limit the reach of state taxing
authority so as to ensure that stafc taxation does not unduly burden
interstate commerce. Thus, the «sbstantial nexus” requirement is
not, like due process’ “minimum contacts” requirement, a proxXy for
notice, but rather a means for limiting state burdens on interstate
COMINEICE.

504 1.S. at 312- 313 (emphasis added, citations and footnote omitted). Emphatically, undue burden
is the essence of Commerce Clause “gyhstantial nexus”; as described by the Court in Quill, it was
" a compliance burden with diverse and complicated state and local taxes.

North Dakota’s nse tax illustrates well how a state tax might
unduly burden interstate Commerce . . . [when] similar obligations
might be imposed by the Nation’s 6000-plus taxing jurisdictions
...[such] that the “many variations in rates of tax, in allowable
exemptions, and in administrative and record-keeping requirements
could entangle [a mail-order house] in a virtual welter of complicated
obligations.”




50471).S.at313n6, quoting Bellas Hess, 386 U.S. at 759-760.

The burden at issue 1s not the burden of paying taxes. Only the Court’s carliest cases created
a tax free zone 1oY products moving in interstate coﬁmerce. The Court’s Commerce Clause
jurisprudence has evolved over time. Characterization éf a tax as either a direct of indirect burden
on interstate commierce has been abandoned. Thercfore, MBNA’s argument that it is less
burdensome to collect taxes from customers than it is to pay mecome and business and franchise
taxesto a étate reflects a complete misunderstanding of the holding and rationale of Quill.

As is reflected in Quill, the appropriate inquiry is whether the imposition of the tax or {axes
is an undue burden. In Quill, the Court found that the imposition of a collection burden on 2 mail
order .cratalo g business with 0o physical presence in North Dakota was an undue burden. The fact
that Quill might have to comply with monthly collection obligations in at least 6,000 jﬁrisdictions
was found to be an undue purden.” The Burden on the taxpayer in Ouill was further exacerbated by
the fact that 25 years earlier the Bellas Hess Court had ruled that ipterstate mail order companies
without a physical presence ina étate had no obligation to collect use tax from their customers.

Wegt Virginia’s imposition of corporafe net income and business franchise taxes onMBNA’s
gross receipts derived from its activities in West Virginia differs from the imposition of a use tax.
Moreover,.the taxes at issue here contrast with the taxes to be collected in QOuill because the taxes
in Quill could have been collected from the North Dakota residents ﬁsing the products, rather than

from Quill, the seller of the products. The taxes at issue here, namely corporate net income tax and

"By way of example, West Virginia alone has 47 exemptions to its CONSUMELS gales tax all
of which require the use of an exemption certificate. See West Virginia Code Section 11-15-9.
These same excmptions are incorporated into West Virginia’s use tax obligations. See West
Virginia Code Section 11-15A-3(a)(2)-
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business franchise tax, are collectable only from MBNA and such collsction is appropriate because
the taxes relate 1o its activities in West Virginia. None of the West Virginia Supreme Court cases
which have examined the nexus requirement for the imposition of tax have held that the taxpayer
must have a physical‘ presence in the State. While it is true that the cases which will be described
'Below were decided before Quiil, 1t must be remembered that Quill has no appiication to anything
other than a foreign corporation’s obligation to collect use tax from its customers. Thus, the Court’s
finding of neius in Western Maryland, and Cincinnati Milacron, are not affected or disturbed by
Quill.

In Western Maryland Railway Co. v. Goodwin, 167 W.Va. 804, 809, 282 S B.2d 240, 244
(1981), the Court examined whether the railway had “purposive revenue generating activities in the
State [which were] sufficient to render a person liable for taxes.” The interstate haulers passing
through West Virginia had to pay business and occupation taxes on an apportioned share of their
gross receipts. Likewise, in Cincinnati Milacron Cbmpany v. Hardesty, 170 W.Va. 138, 290S.E2d
902 (1 982j the company’s lack of business location or a resident sales or engincering staff did not
invalidate the business and oceupation tax imposed. Both the circuit court and the West Virginia
Supreme Court of Appeals in Cincinnafi Milacron upheld a tax on services provided which is
sinilar to the net income and business franchiée tax here. Not only are the taxes atissue hére strilar
to the business and occupation taxes upheld in Cinciﬁnati Milacron, but also the taxes in Cincinnati
Milacron and at issue here are different than the tax invalidated in Quill. Thus, no West Virginia
case requires that an out-of-state company have a physical presence in order to properly Impose
income and business franchise taxes upon & corporatioﬁ, like MBNA whose activities n West

Virginia resulted in substantial income to the corporation.

—
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MBNA HAS QUBSTANTIAL N EXUS BECAUSE s BUSINESS
ACTIVITIES AND RELATIONSHIPS IN WEST VIRGINIA GENERATE

MILLIONS OF DOLILARS. _

The statutes as discusse_d supra require that to establish nexus a foreign corporation must
solicit business with twenty or more persons within the state or receive gross receipts attributable
to income received from any West Virginia sources equal to of In eXcess of One Hundred Thousand
Dollars (51 00,000.00). Therefore, 18 uncontrove\rted that MBNA meets the statutory requirements
for néxus in this State. MBNA asserts that West Virginia’s CNT and BFT statutes are not
Qonstitutional. MBNA’s -basis for asserting the statutes’ unconstitutionality sterms -from its
misguided and unsupported belief that it must have physical presence in a state before there 1s BEXUS
for the state to impose any taX.

As previously discussed, MBNA’s lack of physical presence is not an impediment to West
Virginia’s imposition of the taxes in guestion. MBNA has nexus with West Virginia becanse the
revenue generated from West Virginia sources is substantial. This revenue generation relies upon
a- systern of intertwined business relationships in West Virginia. It defies both logic and reality for
MBNA to attempt to suggest that its substantial revenue generation ifl this state is realized without
any business activity occurring here. The fact that MBNA is able to realize millions of dollars of
revenue attributable to purchases in West Virginiarenders its lack ofa physical presence immaterial.
The fact that MBNA is able (0 make this money without representatives in this state is, 1ik¢wise,
immaterial. What it needs and what is has are business retationships with West Virginia citizens,
banks, and thousa:nds'of stores aﬁd businesses in the state. Absent its bu_siness relationshiﬁs wi{h
retail stores, restaurants, movie theaters, hospitals and companies of every stripe, MBNA would

make no money which is attributable to a West Virginia source.
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’fhe United States Supreme Court has not defined “‘sub stantial nexus” inthe contextof taxes
other than sales and use tax; rather, it has told us what substantial nexus is not. However, the case
of National Geographic Society v. California Board of Equalization, 4307.8.551,978.C. 1386,
51 LEd.2d 631 (1977), a post Quill sales and use tax case, provides guidance. In National
Geographic, the taxpayer was not relieved from collecting sales and use tax, becuase it had two (2)
offices with eight (8) employees who solicited advertising for National Geographic magaz.ine:.8
These employees’ activities had nothing to do with National Geo graphic’s mail order business, from
which Californié sought collection of the sales a:rid use tax. The Court found nexus even though
National Geo graphic’s physical presence through its stores and employees was completely unrelated
{o its mail order business: e conclude that the Society’s continuous presence in California m
offices that solicit advertising for its magazine provides & sufficient nexus to justify that State’s
jmposition upon the Society of the duty o activities as collector of the use tax.” Id, at 562.

Hore, MBNA’s business relationships with thousands of stores are directly related to its
receipt of income. Tt is these relationships which create MBNA’s continuous presence in West
Virginia. Therefore, the facts in West Virginia support a finding of substantial nexus, as.the circuit
court correctly concluded. In its Final Order the court stated:

MBNA’s business activities in West Virginia include the extension of

unsecured credit to West Virginia citizens who use these credit cards at

stores located in West Virginia and clsewhere. MBNA also receives Income

attributable to that extension of credit by receipt of payments made in
West Virginia.

¢ The California statute requiring sales and use tax collection mandated, in a manner
consistent with Quill, that a retailer maintain, occupy, Or use an office, place of distribution, sales
or sample room OT place, warehouse OT storage place or other place of business. National
Geographic, 430 U.S. 552 n.1.




(Judge Bloom’s Final Order, Findings of Fact No. 5)

MBNA MISUNDERSTANDS THE INTERRELATIONSHIP BETWEEN
. PRONGS ONE AND FOUR OF THE COMPLETE AUTO TEST.

MBNA argues that the circuit court “misunderstood” the substantial nexus requirements of
the Commerce Clause and confused them with the minimum contacts requirements of Due process.
MBENA’s assertion completely ignores the intﬁrrelationship of the first and fourth prong of the
Complete Auto 9 test. In Quill, the United States Supreme Court described Complete Auto as
follows:

The first and fourth prongs, which require a substantial nexus and a
relationship between the tax and state-provided services, limit the
reach of state taxing authority so as to ensure that state taxation does
not unduly burden interstate commerce. Thus, the “substantial
nexus” requirement is not, like due process’ “muimimum contacts”

requirement, & proxy for notice, but rather a means for limiting state
bhurdens on interstate commerce. :

Quill, 504 1.8. 313 (footnote omitted).

Additionélly, in National Geographic, supra, the Court analyzed nexus m conjunction with
the activities and services provided by the state. The interfelationship between prongs one (1) andl
four (4) of Complete Aﬁto was described:

the relevant constitutional test 10 establish the requisite nexus for
requiring an out-of-state seller to collect and pay the use tax is not
whether the duty to collect the use tax relates to the seller’s activities
carried on within the State, but simply whether the facts demonstrate
‘some definite link, some minimum connection between the State and

the person . . .it seeks to tax.
National Geographic, 430 U.S. at 561, quoting Monramoter 0il Co. v. Johnson,292U.S. 86,54 8.C.

575, 78 LED. 1141 (1934).

9 Complete Auto Transit, Inc. V. Brady, 430 U.S. 274 (1977).
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Underscoring the interrelationship between prongs one and four of the Complete Auto test,
the Court also noted in Commonwealth Edison Co.v. Montana, 453 1.S. 609, 625-626 (1981) that:
The relevant inquiry under the fourth prong of the Complete Auto Tl ransit test is not
as appellants snggest, the amount of the tax of the value of the benefits allegedly
bestowed as measured by the costs the State incurs on account of the taxpayer’s
aciivities. Rather, the testis closely connected to the first prong of the Complete
Auto Transit test. Under this threshold test, the interstaie business must have a
cubstantial nexus with the State before any tax may be levied on it. See National
Bellas Hess, Inc. v. Illinois Revenue Dept., 386 1.8.753,97 S.C. 1389, 1§ L.Ed.2d

505 (1967).

(Emphasis added.) (Footnote omitted.)
STATE COURTS HAVE EXAMINED THE ISSUE OF WHETHER
PHYSICAL PRESENCE IS A SINA QUA NON OF TAXES OTHER THAN
SALES AND USE TAXES; NONE OF THESE CASES CONTROL THE
OUTCOME OF THE INSTANT CASE, ALTHOUGH THE BETTER

REASONED. CASES SUPPORT THE POSITION OF THE TAX
COMMISSIONER. ' :

Several state court cases deal with the 1ssues involved in the mstant case, although none are
squarely on point. |
| In Geoffrey, Inc. v. South Carolina Tax Commission, 437 S.E.2d 13 (S.C. 1993}, cert. denied,
510'U.S.992 (1993), the issue was whether South Carol‘ina could collect income tax and a corporate
license fee based on Geoffrey’s royalﬁes for South Carolina stores’ Use of the “Toys R Us”
trademark. Toys R Us reported the aggregate sales of all stores 10 Geo.fﬁ'ey in a single figure on &
monthly basis; the royalty payment was made annually via wire transfer ﬁ'om a Pennsylvania Toys
R Us account to a New York Geoffrey Account. 437 SE.2datl5. |
The South Carolina Supreme Court held that the taxes were properly levied, because “{bly

clecting fo license its trademarks and trade names for use by Toys R Us in many states, Geoffrey
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contemplated and purposefully sought the benefit of economic contact with those states.”” 1d., A37
S.E.2d at 16. Further:

We reject Geoffrey’s claim that its intangible assets are
located exclusively in Delaware. Accordingly, we find that
Geoffrey’s purposeful direction of activity toward South
Carolina as well as its possessing intangible property here
provide a definite link between South Carolina and the
income derived by Geoffrey from the use of its trademarks
and trade names in this state.

id., 437 S.E2dat 7.
Further, the court found that S outh Carolina had conferred benefits upon Geoffrey to which
the challenged tax was rationalty related.

The real source of Geoffrey’s income is not a paper agreement,
but South Carolina’s Toys R Us customers. By providing an
orderly society in which Toys R Us conducts business, South
Carolina has made it possible for Geoffrey to eamm Income
pursuant to the royalty agreement. That Geoffrey has
received protection, benefits, and opportunities from South
Carolina is manifested by the fact that it earns Imcome in this
state. That the tax is rationally related to these protections,
benefits, and opportunities is evidenced by the fact that the
State seeks to tax only that portion of Geoffrey’s Income
generated within its borders.

1d., 437 S.E.Zd at 18 (citations and internal quotes omitted).

The observations of the South Carolina Supreme Court apply with force to the sitnation n
this case, where MBNA. has directed purposeful activity toward West Virginia — soliciting crédit
card customers and _establishing relationghips with stores, restaurants and other establishments which

entice congumers to male credit purchases 10 _ and in return has realized millions of dollars of

19 There's no difference, for purposes of nexus analysis, between 2 “Toys R Us” sign and a
“MasterCard Accepted” signin the window of 2 commercial establishment. Both are there to bring
in customers; the former results in income for Geoffrey, the latter in income for MBNA. '
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income generated within West Virginia’s borders as a rosult of the profections, benefits and
opportunities afforded by the State.
In Lanco, Inc. v. Director, New Jersey Division of Taxation, 879 A2d 1234 (N.I.SuperA.D.
2005), the Superior Court of New Jersey réached a similar result. The Lanco court began by
recognizing that Quill “reflects the express limitation for sales and use taxes...” 879 A.2d at 1237
n.2. Relying on the analysis set forth in Geoffrey, supra, as well as 4 & F GT) rademark, Inc. v.
Tolson, 605 S.E.2d 187 (N.C.App. 2004) (upholding North Carolina’s assessment of cotporate
franchise and income taxes against wholly-owned, non-domiciliary subsidiary corpo_rations of
Limited, Inc.), and Secy, Dep 't of Revenue v. Gap (Apparel), Inc., 886 S0.2d 459 (La.Ct. App. 2004}
(per curiam) (upholding Louisiana’s assessment of corporate income tax on Gap Apparel, a
Delaware corporation, despite the absence ofreal or personal property, employees or other presence
in Louisiana and the absence of the entry of any licensing agreement there), the Lanco court
conclﬁded:
We are satisfied that the physical presence requirement
applicable to use and sales taxes is not applicable to
income tax and that the New Jersey Business Corporation
Tax may be constitutionally applied to income derived by
plaintiff from licensing fees attributable to New Jersey.
.'Lanco, 879 A.2d at 1242.
MBNA atiempts to distinguish the Geoffrey/Lanco analysis on the ground that these are
inte_llectual property cases and thus part of a separate body of law. Admittedly the facts of Geoffrey,
Lanco and the cases cited therein are nét 'squa:rely-on point with those of the instant case; however,

the analysis is easily eransferrable and provides persuasive authority for the position of the Tax

Commissioner.
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MBNA relies heavily on J. C. Penney Nationﬁl Bank v. Joknson, 19 Sw.ad 831
(Tenn. CL.ApD. 1999), v?here the Court of Appeals of Tennessee, Western Divisioh, adopted the
argiment made by MBNA in this case. InJ.C. Penney, the Commissioner of Revenue for the State
of Tennessee attempted to ImMpose franchise and excise taxes on the J. C. Penney National Bank,
which supplied credit cards that were used in J. C. Penney stores located in Tennessec.

After finding that the taxes in question satisfied due process, the court began its Commerce
Clause analysis by noting that “phrases such as “minimum contacts’ and ‘substantial nexus’ do not
reéﬂy tmean anything.” Id. at 838. Tt went on to hold that “[while it is true that the Bellas Hess and
Quill decisions focused on use taxes, we find no basis for concluding that the analysis should be

different in the present case ... Wo are not in a position to speculate as to how the Supreme Court
might decide future cases. We are only able to rely on past decisions. Any constifutional
distinctions between the franchise and excise taxes presented here and the use taxes contemplated
in-Bellas Hess and Quill are not within the purview of this court to discern. As such, we feel that
the outcoxﬁe of this case is governed by Bellas Hess and Quill, as those decistons interpret the first
préng of the Complete Auto test.” Id. at 835.

The court’s analysis in.J. C. Pen'ne)} was, in short, 00 analysis atall, and the court abrogated
its duty to decide the question before it. State courts decide federal constitutional questions every '
day; they don’t just apply inapposiie {aw on the ground that it’s the only law that currently exists.
In Quill, thé Supreme Court expressly limited ts decision to the area of sales and use taxes, leaving
other courts in the first instance to decide Commerce Clause questions in non-sales and use tax

gituations.
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This Court, which has never been afraid to decide the issues before it, should not follow ‘L‘h¢
flabby intellectual reasoning displayed in J. C. Penney. The Tax Commissioner respectfullyrurges
the Court to follow the Geo]j?’ey/Lanéo analysis, which leads to the conclusion that MBNA’s
millions of dollars of income generated in West Virginia are subject to the State’s income and

business franchise taxes.

| ARGUMENT Ii: APPORTIONMENT

BECAUSE MBNA IS A FINANCIAL ORGANIZATION, IT IS NOT

ENTITLED TO BAVE ITS INCOME APPORTIONED UNDER THE

STATUTE APPLICABLE TO CORPORATIONS AND PARTNERSHIPS

THAT ARE NOT FINANCIAL ORGANIZATIONS.

The Taxpayer’s second assignment of error challenges the way in which West Virginia
coinputes its business franchise tax and corporate net income tax lability.!! MBNA acknowledges
that it is a “financial organization” for purposes of the West Virginia BFT and CNT.
Notwithstanding this admission, MBNA secks to invalidate West Virginia’s apportionment method '
for all financial organizations in the state. Contrary to MBNA’s claims of discrimination, West
Virginia treats MBNA the same as it treats every financial organization, both those domiciled here
and in other states.

This part of the argument deals with the constitutionality of the computation of the BFT and

CNT for similarly situated financial organizations.”? The computation is based upon 2 calculation

eue W. Va. Code §11-23-1 ef seq., and W. Va. Code §11-24-1 ef seq.

2 A set forth earlier in this Brief, MBNA asserts in a footnote to its Brief that if is paying
taxes to Delaware on 100% of its income. Interestingly, MBNA does not discuss these alleged
payments in the apportionment section of its Brief, where the argument would make the most sense.

While the alleged payments to Delaware are not part of the record, assuming arguendo that they
were made, MBNA fails to discuss how this would violate Complete Auto, which mandates that all
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which apportions all similarly Situatéd financial organizations’ taxable income based upon their -
gross receipts attributable to West Virginia residents. As discussed herein, West Virginia’s tax on
income resulting from MBNA’s sales attributable to West Virginia residents is .oonstimtional asa
fairly apportioned tax. In Moormﬁn Mfg. Co.‘ v. Bair, 437 U.S. 267 (1978), the United States
Supreme Court found a tax based upon income resulting from sales alone to be constitutional, and
the holding in Moorman remains intact. Moreover, the taxes at issue here are imposed as a result
éf activities in Wést Virginié.. Contrary to MBNA’s assertion, there 1s economic justification for
the tax because MBNA extends substantial credit to West Virginians fo facilitate purchases at
thousands of West Virginia stores and businesses — stores and businesses with whom MBNA has
a business arrangement. These busimess arrangeﬁlents are essential to the purchases in West
Virginia from which MBNA earns millions of dollars in income from West Virginia residents. It
is these millions in income upon which West Virginia imposes its five percent (5%) tax.

The Tax Commissioner asks this Court to uphold Judge Bloom’s denial of the Taxpayet’s
Cross Appeal challenging the legislatively-mandated formula for apportionment of all financial
organizations.

THE COMMERCE CLAUSE DOES NOT PREVENT WEST VIRGINIA

FROM ASSESSING TAXES FROM MBNA PURSUANT TO THE

APPORTIONMENT STATUTE APPLICABLE TO FINANCIAL

ORGANIZATIONS .

Not surprisingly, MBNA would pre fer to have its taxes calculated pursuant to the corporation

and partnerships apportionment statutes rather than the apportionment statutes applicable to financial

taxes must be fairly apportioned to satisty the Commerce Clause. This silence on MBNA’s part is
presumably a reflection of the fact that West Virginia’s apportionment formula only taxes income
attributable to West Virginia sources.




organizations. Significantly, the Taxpayer makes no a:cgument that financial organizations
domiciled in West Virginia receive more favorable tax treatment than MBNA. For purposes of
apportionment, the Legislature has made a specific and deliberate distinction which treats
" corporation and partﬂers}ﬁp. organizations differently from ﬁﬁancial organizations. For business
franchise tax, the plain language ofthe apportionmént stafute épplicable to financial organizations,
W. Va. Code § 11-23-5a(a), states in pertinent part.

(a) General. - The Legislature hereby finds that the general formula set forth in section
five of this article for apportioning the tax base of corporations and partnerships taxable in this state
as well as in another state is inappropriate for use by financial organizations due to the particular

characteristics of those organizations and the manner in which their business is conducted.
Accordingly, the general formula set forth in section five of this article may pot be used to

apportion the tax base of such financial organizations which shall use only the apportionment
formula and methods set forth in this section. (Emphasis added.)

W. Va. Code § 11-23-5a(a).
The same plain language evincing legislative intent can be found in Article 24 regarding
corporate net income tax for financial organiZations:
(2) General. - The Legislature hereby finds that the general formula set forth in
section seven of this article for apportioning the business income of corporations
taxable in this state as well as in another state is inappropriate for use by financial
organizations due 10 the patticular characteristics of those organizations and the
manner in which their business is conducted. Accordingly, the general formula set
forth in section seven of this article may not be used to apportion the business
income of such financial organizations, which shall use only the apportionment
formula and methods set forth in this section. (Emphasis added.)
W. Va. Code § 11-24-7o(a).
Thus, when the Legislature enacted both the corporate net INCOME and business franchise
taxes, it chose a different app ortionment formula for financial organizations than corporations and

partnerships because it found that financial organizations had particular characteristics whichmade

the apportionment formula for corporations and partnerships inappropriate. Specifically, then, the
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Legislature chose not to US® the three-factor apportionmernt formula for corporations and
partnerships when determining how financial organizations such as MBNA should have their gross
receipts apportioned for either of the taxes at issuc here.”

Absent from the Taxp ayerss argument 18 any suggestion that the West Virginia Legislatﬁ:re
lacked a rational basis to classify financial organizations differently than it classifies partnerships
and corporations. P erhaps no such argument was made because of the recognition that states have
been given wide latitude with regard to tax classification within th.cir jurisdiction. See, €.8., Capitol
Cablevision Corp.v Hardesty, 785 S B.2d 412 (1981)(where the similarity between two businesses
is only superficial and they provide different services, differential treatment in tax assessment will
be upheld), Allied Stores of Ohio, Inc. v. Bowers 358 U.S. 522 (1959) (the State may Impose
different specific taxes ﬁpon different trades and professions and may vary the rate of excise upon
various products); White Packing Co. v. Robertson, 89 [.2d 775 (4th Cir.1937) (wide discretion
must be accorded legislative authority in the matter of classifying for purposes of taxation, and
classification will be upheld if any state of facts reasonably can be conceived to sustain it).
Moreover, Taxpayer’s burden in making a rational basis argument, if it were to talcle on such a
challenge (which it has not), would be high, .and there is no factual support in the record to sustain
a finding that the Le gislature’s different classification of financial organizations from corporations

and partnerships lacked a rational basis.

13The apportionment urged by the Taxpayer, which specifically does not apply to financial
organizations, can be found at W. Va. Code §11-23-5 (business franchise apportionment formula
for corporations and partnerships) and W. Va. Code §11-24-7 (corporate net income apportionment
formula for corporations and parinerships).
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MBNA HAS FAILED TO DEMONSTRATE BY CLEAR AND COGENT
EVIDENCE THAT THE APPORTIONMENT FORMULA FOR FINANCIAL
O_RGANIZATIONS IS ARBITRARY. o
MBNA’s challenge to West Virginia’s apportionment provisions for financial organizations
is similar to its chatlenge to the alleged lack of nexus, in that the arguments share a common goal
as well as a common flaw. The goala although the Taxpayer’s gross receipts attributable to West
Virginia exceed eight million dollars for each of the tax years in question, it seeks to pay no BFT
or CNT to West Virginia. The ﬂaw:-the applicable statutes support the imposition of the taxes and
the constitutional challenges raised by the Taxpayer fall short ofthe mark. As discussed infra, nexus
exists because neither the statutes nor the United States Constitution requires that a company have
physical presence in a state in order for nexus to exist. Likewise, the apportionment statutes for
financial organizations look only to a company’s gross receipts from a West Virginia source. Thus,
the Taxpayer’s argument that its taxes should be computed by factoring in its lack of property and
payroll in West Virginia (a caleulation which would wipe out its tax liability) is contrary to W. Va.
Code § 11-23-5a(f) and W. Va. Code §1 1724—7b(g). This is yef another attempt by MBNA 1o make
physical presence a prerequisite to the levy of taxes.
A critical reading of Taxpayer’s Petition fe\}eals that MBNA has no statutory or

constitutional basis to invalidate West Virginia’s BFT or CNT. 1

WEST VIRGINIA’S APPORTIONMENT OF MBNA’S INCOME MEET THE
CONSTITUTIONAL REQUIREMENTS OF FAIRNESS,
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For financial organizations which, like MBNA, arenot domiciled in West Virginia, B¥Tand
CNT are computed by taxing only the portion of their income attributable to gross receipts received
from a West Virginia sourc‘e.15

This Court must now determine whether Wast Virginia’s apportionment of a financial
organization’s gross receipts, doﬁe by taxing only that fraction of its income atﬁibutable to a West
Virginia source, violates the Commerce Clause. In Moorman Mfg. Co. v. Bair, supra, the United
States Supreme Court examined a constitutional challenge similar to the one presented here. Iowa
imaposed a single factor tax on iﬁc’ome realized from the sales in lowa of products manﬁfactured m

Illinois. The Moorman Company argued that because some portion of value occurred outside of

Towa, where the animal feed was manufactured, the single factor tax imposed in lowa unfairly -

apportioned Iilinois’ value to Towa. Accordingly, Moorman asked the Court to rule that Towa must
use a three-factor formula taking into account (a) sales, (b) property, and © payroll, which Towa had

allowed them to use in previous years. '°

5%, Va. Code § 11-23-5a(f) and W. Va. Code § 11-24-7b(g) share common language
regarding the calculation of the Special Gross Receipts factor which apportions income to West
Virginia. In pertinent part the statutes provide:

The gross receipts factor is a fraction, the numerator of which 1s the -
total gross receipts of the taxpayer from sources within this state
during the taxable year and the denominator of which is the total
gross receipts of the taxpayer wherever earned during the taxable
year... . '

" Asnoted infia, the Tax Commissioner of West Virginia, unlike his counterpart inlowa, has
- not and canmot allow MBNA as a financial organization to apportion its income by using a three
factor formula.)
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The Taxpayet’s apportionment challenge inthis caseis similar to the one made in Moormar.
Specificalty, the Moorman Court was asked, as this Court is asked, to mandate the appoﬁionment

formula that a state can use to apportion income of interstate corporations such as MBNA."

17 The crediting provision applicable io West Virginia domiciliarics which have all their
pross receipts deemed to this State provides in pertinent part:

(a) Effective for taxable years beginning on or after the first day of January, one
thousand nine hundred ninety-one, notwithstanding any provisions of this code tothe
contrary, any financial organization having its commercial domicile in this state
shall be allowed a credit against the tax imposed by this article for any taxable tear
for taxes paid to another state. That credit shall be equal in amount to the lessor of

(2) The portion ofthetax actually paid that the financial organization would have
paid if the rate of tax imposed by this article is applied to the tax base
determined under the law of such other state. (Emphasis added.)

W.Va. Code § 11-23-27 (2)(1)(2).
Likewise the crediting provision in W. Va. Code § 11-24-24 s identical in effect to the
previously cited crediting provision.

(a) Effective for taxable years beginning on or aftet the first day of January, onc
thousand nine hundred ninety-one, and notwithstanding any provisions of this code
to the contrary, any financial organization, the business activities of which take
place, or are deemed to take place, entirely within this state, shall be alloweda
credit against the tax imposed by this article for any taxable year for taxes paid to
another state. That credit shall be equal in amount to the lesser of:

(1) The taxes such financial organization shall actually have paid, which
payments Were made on or before the filing date of the annual return required by this
article, to any other state, and which tax was based upon of measured by the financial
organization’s net income and was paid with respect to the same taxable year; or

(2) The amount of such tax the financial organization would have paid if the rate
of tax imposed by this article is applied to the tax base determined under the

Iaws of such other state.

(b)y Any additional payment of such tax to other states, or 1o political
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The court assumed, for purposes of decision, that Moorman’s out-of-state activities
Qontributed to the profitability of the lowa sales being taxed. Nob&ithstanding this assumption, the
Court held that the contribution to value from Illinois activitiés did not invalidate the tax. As to the
effect of value contributed out-of-state, the Moorman Com‘t stated:

Yet even were we to assume that the Tllinois activities made some contribution to the
profitability of the lowa sales, appellant’s claim that ihe Constitution invalidates an

apportionment formula whenever it may result in taxation of some income that did
not have its source in the taxing State is incorrect.

437 U.S. 272 (emphasis added.)

The Court then reiterated its previous holdings in Underwood T} ypewriter Co. V. Chamberlin,
254 U.8. 113 (1920), in which it upheld the use of net income alone to apportion income, and
Standard Pressed Steel and General Mofors Corp. v. Washington, 377 U.S. 436 (1975), which
imposed a tax on a company’s gross receipts. Thus, the Moorman Court reiterated that a single
factor tax based on a company’s gross receipts tax 1s valid.

Here, there is no guestion of the appropriateness bf West Virginia tax because the gross

receipts being taxed come from a West Virginia source.

subdivisions thereof, by a financial organization described in this section, and any
refunds of such taxes, made or received by such financial organization with respect
to the taxable year, but afier the due date of the annual return required by this article
for the taxable vear, including any extensions, shall likewise be accounted for in the
taxable year in which such additional payment is made or such refund is received by
the financial organization.

W, Va. Code § 11-24-24@)(1)(2)(b)

Inasmuch as MBNA is being taxed solely on its gross receipts attributable to a West Virginia source,
no gross receipts from outside West Virginia are being used in MBNAs apportiornment calculation.
The lack of deemed income makes a credit unnecessary and irrelevant.
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The Moorman Court, in refusing to create uniform apportionment rules for all of the states,
held that a state’s single-factor formula would be upheld unless it could be shown that the formula
resulted in arbitrary results. No such showing can be made in this- case, because West Virginia
apportions MBNA’S income based only on gross receipts attributable to a2 West Virgiﬁia soﬁrce.

In Moorman, the Court chose not to interfere with state taxation by engaging in the practice
of estﬁblishing uniform rules for apportionment for all the states. In refuﬁng to invalidate a state’s
choice of apportionment formulas, the Court indicated that if uniformity was to be accomplished,
the United States Congress would have to activities. In the nearly thirty years since the Moorman
decision was amnounced, the Court has not deviated from the Moorman rule to micro-manage a
state’s choice of an apportionment formula, unless arbitrariness resulted. Nothing in Container
Corp. of American v. Franchise Tax Bd., 463 U.S. 159 (19_ ) or any of the Court’s subsequent
decisions signals a change with regard to the Court’s unwillingness to chose between two competing
types of apportionment in the sifuation Whére the taﬁp ayer proffers one formula and a state chooses
another. Moorman remains good law after the Court’s decisions in Complete Auto Transit, Inc. v.
Charles R. Brady, Jr., 430 U.S. 274 (19 ), Container Corp and Goldberg v. Sweet, 488 U.S. 252
(citing Container Corp and Moorman for the proposition that a single ﬁonsﬁtutionally mandated
method of taxation is a legislative function).

In Container Corp., the Court once again examined the issue of apportionment of income
for an interstate corporation. The Court quoted Moorman with approval:

At least in the interstate commerce context, héwevef, the anti-discrimination
principle has not in practice required much in addition to the réquirement of fair
apportionment. In Moorman Mfg. Co. v. Bair, supra, in particular, we explained that
eliminating all overlapping taxation would require this Court to establish not only

a single constitutionally mandated method of taxation, but also rules regarding the
application of that method in particular cases. 437 U.S. at 278-280, 98 S. Ct. at
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2347-2348. Because that task was thought to be essentially legislative, we declined

to undertake it, and held that a fairly apportioned tax would not be found invalid

simply because it differed from the prevailing approach adopted by the States.
(Emphasis supplied.) The fact that MBNA prefers the three-factor formula which would eliminate
its tax responsibility to West Virginia in no way supports a claim that there has been a éonstitutionél
vioIatiQn.

In Goldberg, the Court dealt with a taxpayer’s challenge that a gross charge on interstate
telephone calls was discriminatory even though in Goldberg, as hére, the tax on similarly situaied
intrastate taxpayer was at the same rate.”® Also as here, .the gross receipts were taxed based upon

billings in the state. The Goldberg Court found no discrimination because, as here, it would not be

feasible to track all West Virginia purchases of every MBNA credit card.

"8Coincidentally the tax, as here, was imposed at 5%.
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CONCLUSION
For all of the reasons set forth herein and apparent on the face of the record, the Taxpayer

requests that the Court affirm the decision of the Circuit Court of Kanawha County. MBNA has not
rebutted the statutory presumption of constitutional correctness which attaches to West Virginia’s
corporate net income and business franchise taxes. MBNA depends on business activities and its
business relationéhips in West Virginia in obtaining millions of dollars of revenue from West
Virginia residents. MBNA’s request for tax immunity is not supported by any relevant legal
authority and is not supported by the United States Constitution.

Respectfully submitted,

VIRGIL HELTON,

Acting State Tax Commissioner of the

State of West Virginia,

By Counsel

DARRELL V. McGRAW, JR.
ATTORNEY GENERAL

BARBARA H. ALLEN (WVSB #1220)
MANAGING DEPUTY ATTORNEY GENERAL
AM. “Fenway” Pollack

Assistant Atiorney General

Office of the Attorney General

Tax and Revenue Division

State Capitol, Room W-435

Charleston, WV 25305

304-558-2522
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