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L LOWER COURT PROCEEDINGS AND NATURE OF RULING

 The Appellant Mr Tenkins 1rntrated this act1on on August 19, 2002 at C1v1l Actton No

- OZ-C 317 pursuant to-the Federal Employer § Lrablhty Act (FELA) 45 U S. C § 5let seq See
= . generally, Plamtlff’ S Complalnt (“Record Item No. 17). On March 1 2004 Mr .Tenkms .
) dlsclosed to CSX the Appellee, that he mtended to use Dr “Alan Ducatrnan and Dr James Phlfer 3 -
_as experts in his case. See Plalntrff’ s Dlsclosure dated March l 2004 (“Record Item No. 3”) -
Thls case was then consohdated at C1v1l Achon No. 01 C 145 pursuant to an Agreed Order.: See .

- Order dated June 9 2004 (“Record Item No. 47).

CSX took the depos1tron of Dr Phrfer on September 7 2004. Then, on Novernber 19 ' k.

2004 CSX took Dr Ducatman 8 deposmon See Transcnpt of Alan M Ducatman MD _ :

. (“Record Item No.~ 8”) Durlng this depos1t10n Dr. Ducatman did not have Dr Phlfer 5

neuropsychologlcal report with th 80 CSX counsel concluded the deposmon by reservmg the

. rlght _to reopen the deposrtron following Dr. Ducatman’s _revrew of Dr. Phrfer s report. See

a Record- ltern No. 8 at 39:7-9. HoWe_ver, at no time following Dr. Ducatman’s deposition did CSX

_ask to 're_c_onvene in order to continue the line of questioning regarding'Dr. Phifer’s report.:

At trial, on June 16, 2005, the Circuit Court ruled that Dr. Ducatrnan was not permitted to

| rely on the neuropsychologlcal testmg results of Dr Phifer. See Transcrrpt Volume 1 of Iury.
| ' Trlal (“Record Ttem No. 9) at 682: 12-18. Consequently, the Court struck the testlmony of Dr. .'
'_.Ducatman as related to Mr J enk-ms deternnmng that the oprmon test1mony as given by Dr
_ Ducatman w1thout the beneﬁt of the neuropsychologlcal testmg results was not sufficient to_
' support the cause of act1on See Record Item No 9 at 720 15 20. Thereafter the court took
: testrmony with regard to causation from Dr Phlfer a board-ceruﬁed neuropsycholog1st and

determmed that Dr Phtfer s testimony was not sufficient to satlsfy the pla1nt1ff’s burden to show o



Causation because'Dr -Phifer, not being a medical doctor, was deemed by the judge to be’ uueble -
to issue an Opll‘lIOI’l on causation. See Record Item No. 9 at 826:13-16, The Court then d1smlssed
Mr. Jenkms case by oral order from the bench on June 16, 2005 Mr. Jenkms filed a tlmely

Motion for a New Trial on June 24, 2005 Oral argument on the Motion Was heard I anuary 6, |

2006 and a FlnaI Order was entered on February 17, 2006, denymg the Motron See Order dated

February 17, 2006 (“Record Item No 12”)
IL STATEMENT OF THE FACTS OF THE CASE
Mr. J eh_kinsf case was filed under the FELA, claiming damages as a result of brai'ri injury

caused by exposure to solvents. This case is one of approximatcly one hundred (100) cas'es that

were combmed under one captlor1 Mr. Jenklns case, which was r'onsolrdated wrth two others

for trial purposes, was actually the fourth case under the consohdated captlon to go to trral
Counsel for both partles had been harmomously working together for at least elght years in an

effort to 11t1gate cases, such as these solvent-related brain 1nJur1es as efﬁclently as poseuble Iu '

keepmg with thls cooperatrve spmt plamtrffs counsel has never Wlthheld ‘an expert from

deposition or foIlow~up deposrtron

Mr. Jenkins® claim is based on a _medical condition commonly referred to ae' “toxic
encephalopathy.” According to the National Institute of Neurological Disorder_é_. and Stroke
Encephalopathy, perrt of the National Institutes of Health: | |

Encephalopathy is a term for any diffuse disease of the brain that alters brain
function or structure. Encephalopathy may be caused by ... prolonged exposure to
toxic elements (including solvents, drugs, radiation, paints, industrial chemicals,
and certain metals) .... The hallmark of encephalopathy is an altered mental state.

Depending on the type and severity of encephalopathy, common neurological
symptoms are progressive loss of memory and co gnltlve ability, subtle personahty
changes, inability to concentrate, lethargy, and progressive loss of consciousness.



See Nat1ona1 Instltute of Neurologlcal Disorders. and Stroke Encephalopathy Informatlon Page
_ at http //www nlnds nib. gov/d1sorders/encephalopathy/encephalopathy htm. Due to the unrque :'
‘ 1nteractron of medical and psychologlcal factors mvolved in the cond1t10n a medlcal doctor may _

_' 'wrsh to consrder the opnnon ofa neuropsychologrst when evaluatmg a patlent who may have

. the;dlsease. ‘

Mr Jenklns clalm was supported by the expert testlmony of both Dr. Alan Ducatman a
_.medlcal doctor a_nd Dr James Phrfer a neuropsycholog1st as dlsclosecl in the Pla:lntlff’ s onglnal

3 Dlsclosure of Expert Wltnesses ﬁled pursuant to Rule 26 This Rule 26 D1sclosure also made it

- clear that Dr Ducatman would be relylng on any and all medical records made avallable to him,

'wh1ch certamly would have 1ncluded Dr. Phlfer 8 report See Record Item No 3. The deposrtlon. :
"of Dr. Ducatman took place on November 19, 2004 and was fo 1nvolve, 1in part, questlonmg on
-Dr Ducatman s rehance on Dr. Phlfer s expert report. See generally, Record Item No. 8 In
'prev1ous solvent cases, counsel for CSX had taken the dlscovery depos1tlon of Dr Ducatman

| :.and in each mstance the pOI‘thl‘l regardmg the doctor $ rev1ew and reliance upon the'

E neuropsychologmal testing had lasted no ~more than ﬁve mmutes But at the time of the
.November 19 2004 depos1t10n in- Mr. Jenkms case, Dr. Ducatman had misplaced the_ |
| neuropsychologrcal report of Dr. Phlfer and was therefore unable to comment on it. See Record'

" ) ' Item No. 8 at 32: 21 — 33 1 Counsel for CSX therefore reserved the ngha to conduct a follow up

deposmon of Dr. Ducatman followmg his review of Dr Ph1fer s report See Record Item No.8at -~

- 39 3 9. In response counsel for Mr.J enkms did not object to a follow -up depos1t10n and instead

- 1. A neuropsychologrst is a psychologist with specialized training in the evaluation of cogmtlve' .
‘ functions. Neuropsychologists use a battery of standardized tests to assess speclﬁc cogmtlve funct1ons
: -and identify areas of co gmtrve 1mpa1rment '




" made a statement to the effect that she had previously sent the report to Dr. Duca_tman,_but vao_uld': |

Iook for another copy for him to rev1ew See Rccord Item No 8 at 39: 10—12

Followmg this depos1tron, Dr. Ducatman {inally had another opportumty to rev1ew Dr

Phifer’ s report However counsel for Mr Jenkins did not notlfy CSX of this, reasonmg that CSX

had clearly been put on not1ce (through both the Rule 26 Dlsclosure and the deposmon) that Dr

_Ducatman would be relymg on Dr. Ph1fer s report. See Record Ttern No 3; and Record Item No '
© 8 at 39:3-9, Desp1te this knowledge and not1ce, CSX did not file a ‘motion in lzmme to preclude )

- _Dr Ducatman’ 5 test1mony at tr1a1 regardmg Mr. Jenkins® cond1t1on due to the fact that no s

supplemental dlsclosure had ever been made by the plamtrff’s counsel
 After the trial had commenced, Dr. Ducatman was allowed to. testrfy w1th regard to the L
general science mvolvmg the connectron between exposure to solvents and mjurles of the bram

See Record Item No 9 at 630-71. He then proceeded to address M. Jenkms speclﬁc 111_]ur1es :

when CSX rnterrupted the questioning by objecting that it had not been grven the opportumty to o

E depose lum following his review of Dr. Phifer’s report. See Record Item No. 9 at 671 15 689 6

The Circuit Court responded by sustamrng the Ob_] ection, stating that 1t was the Plamtrff’ $ duty

under Rule 26 to file: a supplemental d1sclosure or otherwrse notify the Defendarlt that the doctor‘ .

had reviewed the report and was now avallable for deposition. Th1s ruling resulted ina s1tuat10n o

where Dr, Ducatman was allowed to continue his testimony on Mr. J enkms 111_]ur1es,- but only to

the extent that he could form an opinioh on his own, without any reference. to Dr. Phifer’s

neuropsychological' report. See Record Item No. 9 at 682:12 — 687:5. In makin.g this ‘decision, .

J udge Recht stated

“If this was going to be month, month and a half trlal and we were able to do, I,
would — quite frankly, what I would do is have you redepose Dr. Ducatman at-a
time-convenient to everybody s0 we can — and I’ve done that rnany times durmg a -




- trral But they re lengthy trlals We cannot I _]llSt - we don t have the time to do .
_ that now, and that s unfortunate : _ : :

See Record Item No. 9 at 688: 14 21.
| Followrng thrs rullng, and in lreeplng t:v1th the restrrctlons 1mposed on hls testlmony, Dr..

: Ducatman test1ﬁed “At the time 1 saw Mr. T enkms, I was convmced he had a memory problem I |
) ivlvas conv1nced he had very substantral solvent exposure and I was convmced he did not ‘have -
.oth.er 1mportant risk factors other than the solvent exposure ” See Record Item No. 9 at 700 22 _

701'2 .On- cross-exa;mmatlon the doctor admrtted that wrthout the beneﬁt of the_-'

neuropsychologtcal information he was unable o “d1agnose” the plaintiff with memory loss . -

caused by exposure to solvents at the railroad. See Record Item No. 9 at 709 16- 18 The Clrcurt_ _ B

| Cou.rt then 1nstructed the i ]ury to dtsregard Dr Ducatrnan s testimony as it related to Mr, Jenkms
: because Dr Ducatman “dld not d1agnose a causal relat1onsh1p between Mr. J enkins’ exposure
) and any memory problern » See Record Item No. 9 at 721 14—18 | |
The Crrcult Court then heard the testnnony of Dr. Phrfer Dr Phifer was quahﬁed before 3
. the jury as an expert in the area of chnlcal and forensrc neuropsycholo gy with the understandlng
that hlS trammg mn neuroanatcmy is a component of that partlcular expertlse See Record Ttem
'No o at 803 11 18. In addition to hlS NUMErous - other quahﬁcatrons as ev1denced on h1s-
curnculum vitae’ attached fo the 1mt1al Dlsclosure of Experts and adrmtted as an exh1b1t at the
trlal Dr. Phrfer has been cert1ﬁed as an expett in 1the area of bram injury. See Rec_ord Item No. 9
o at 798 2 — 806:1. Dr, Phifer proceeded to glve testrmony w1th regard to general causation and
| solvent 1n_]ur1es to the bra1n See Record Ttem No. 9 at. 804 4 - 807 22. Thereafter, the Court
excused the }ury and heard add1t10na1 testnnony from Dr Ph1fer with regard to Mr Jenklns.
speclﬁcally See Record Item No. 9 at 811:10 — 823 13. Dr. Phlfer clearly opined Wlthll’l a

reasonable degree of neuropsychologlcal certainty or probabﬂlty that Mr. Jenkins’ deﬁc1ts were'




con31stent with toxic encephalopathy as a result of his exposures at the rallroad See Record Item

g No. 9 at 812 20 - 813 10 819:3:11. He explamed the basis for his oplmons in. detaﬂ and how s

there were no other explanatrons for Mr Jenkms injuries other than hrs exposure to solvents

See Reeord Itern No. 9 at 817 6-18. After hearmg this testlmony from Dr Phlfer, the Circuit

Court determrned that the- oplmons of Dr Phrfer were not sufﬁelent to:- support eausatlon o

espec:lally in light of Dr. Dueatman g _testlmony regardm_g the mabrhty to -dlagn_ose_. See _,_Record .
 Ttem No. 9 at 823:15 - 827:17. o B S R
The Plamtlff had no addttlonal testlmony w1th regard to the 1s..sue of eausatron. The
Defendant therefore made a motion to drsrmss the case as bemg unsupported by sufﬁment
evidenee of eausa_troh: Thls:(,rrcurt_C_ourt grante_d that motion. See Record Ttem No. 9 at_826;__154 o
L ASSIGNMENTS OF ERROR
| 1. The (‘1reu1t Court abused its discretion by not allowmg Dr. Dueatma:n to testlfy :
| regardmg his review of Dr. Phifer’s records in 11ght of all the 01rcumstances o |
2. The Court abused its d1scret10n by determmmg that Dr. Ducatman S testlmouy _: |
was not sufficient to permrt the case to go to the jury on the issue of causation, |
3. The Court abused its discretion by detenmmng that Dr. Phifer’s op1n1ons w1th1n a
~ reasonable degree of neuropsychologlcal ee_rtalnty on the issue of oausatr_on was not suft_icrent' to -. :
permit the case to go to the.jury.- | ) -
V. POINTS AND AUTHORITIES
| With regard to the Supreme Court of West Virginia’s rev1ew of the proeeedmgs below, as
a general rule, the 1mp031t10n of a sanctlon by a circuit court is rev1ewed for an abuse of

discretion. Anderson . Kunduru, 215 W.Va. 484, 600 S.E.2d 196 (2004). Addmonally, whether



a vtrithess is q’ualiﬁedto -s:tate an opinion is a “m.atte'r which rests within the discretion of th'e'trial o
. court Syllabus Pt. 5, Overton v. Fields, 145 WVa 797, 117 SE2d 598 (1960) Fmally, this
Court has stated that “where the grantmg of summary Judgment is dependent on the exclusmn of _
: expert testlmony . our review must bé more stnngent ” Dolen V. St Mary s Hasp of .f
: Huntmgton Inc., 203 WVa 181 185, 506 S E2d 624 628 (1998) And aIthough Mr .Tenkms
ease was not drsmlssed based upon a motlon for summary Judgment the rat1onale for a more s .
. stnngent revtevl/ remalns the same because expert testnnony was excluded .therefore a rnore.
stnngent review than apphed in other post -trial mot1ons should be applled m thrs case e

A, The Sanctlon Imposed by the Court in Striking the Test;mouy oi‘ Dr
Ducatman Was Excesswe and an Abuse of Dlscretlon i

At the outset counsel for Mr. Jenkms freely recogmzes that, accordlng to the letter of :
| Rule 260, a supplementary dlsclosure should have been 1ssued to CSX as an ofﬁcral not1ﬁcat10n'_
of Dr. Ducatman’s review of the neuropsychologrcal report. And because no such dtsclosure ever .
' occurred. Mr. Jenkins was not complrant w1th Rule 26. Counsel does not argue that the_
.rec.lulrement of such a dlsclosure was nulhfied by CSX’s p1‘101‘ knowledge that Dr Ducatman'
Would be relymg on Dr Phlfer s report However, CSX s knowledge of Dr Ducatman s rehance
exemphfies the fact that this fallure to dlsclose was not an 1ntent10na1 calculated and egreglous .
Vtolatlon as CSX would have thlS Court believe. Rather, even though Mr Jenklns counsel.

- mistakenly falled to comply with the letter of the law, the c1rcumstances surroundtng thts

s1tuat10n show that the sp1r1t of the law was clearly fulfilled. And therefore the Cn'curt Court, o

: should have acted thh moderatron in penahzmg Mr. Jenkms rather than usrng the most }

str1ngent sanctlon pos51ble—exclus1on of h1s main witness, which effectlvely destroyed his ent1re .

‘ case.



The purpose. of a Rule 26 dlsclosure is to put the opposmg party on notice of the

' substance of the testlmony to be clicited from a speclﬁc expert witness. “The discovery rules are

o based on the belief that each party 1$ more 11ke1y to get a fair hearmg when it knows beforehand

what ev1dence the other party will present at trial.” Gmham v. Wallace, 214 W. Va. 178 185

: 588 S E2d 167 174 (2003) And in this case, CSX would have recelved a falr trial if Dr.

Ducatman had been aliowed to Lestuy "uhy, because it had thls essermal knowledge beforehand .

. that Dr Ducatman would be. relylng on Dr Phrfer s neuropsychologlcal report

~ Mr. Jenkms 1n1t1a1 dlsclosures as Well as the dlscussmns with defense counsel on the

record mdlcated the nature and substance of the testlmony expected In ﬁlhng out the ougmalf

' Plamtiffﬁs bxpert Dlsclosures Mr. jenkins 1den|,111ed at Dr Ducatman would testrfy regardmg' |

'h1s review of any and all medical records made avallable to h1rn Then, at the dep051t10n of Dr.

Ducatman defense counsel acknowledged that he possessed sufﬂc1ent mformatlon and notice
that Dr Ducatman Would be questloned at 1:r1a1 regardmg his review of the neuropsychologlcal -

report After learning that Dr. Ducatman had misplaced Dr. Phlfer s report, Attorney Harkms

stated that “I think you will at some poi_nt be asked to look at Dr Pfeiffer’s [sm] neuros_pych_ _

| _ testing and results ....” See Record Item No. 8 at 38:5-6. Obviously, CSX was on notice and.

aware, both at the tlme of the 1n1t1aI disclosure as well as at the time of the deposmon, that Dr :
-Ducatman Would rely on the nemopsycnologlcal repott. Furthermore this is not the first time

that Dr. Ducatman has testified in a solvent depos1t10n or trial. CSX was well aware that Dr.

k Duca'tman has relied on neuropsychological data in every individual solvent case that he has

" testified in, including other cases joined in the present consolidated action.

Because CSX possessed this knowledge beforehand, it had been Mr. Jenkins® counsel’s

good faith belief thatCSX had chosen not to do the follow-up deposition of Dr. Ducatman. This



is contrary to CSX § accusatrons contalned n 1ts Response to Plamtrffs Motlon for aINew Tr1a1
that M. J enkins had ?‘concealed”_ this evrdence in order * spnng ’ it on them at tnal—the fact is
that- there .is.ahsolutely no evidence to support such an attack on the character' of Mr Jenkln's _.
_counsel Therefore CSX is amiss in mak1ng thls kind of argument, especrally in l1ght of the
hlstory of htlgatron between the firms in thrs case as well as in numerous others o
The reahty is that this is not the type of case Where the defense was reasonably rgnorant :
of the oplmon to be glven by the plamtrff’ s expert, such that it was “sprung” on them at trlal the
fact of the matter is that CSX is the only party that couId be accused of actmg unscrupulously in

this situation. De5p1te the atmosphere of cooperatron it basrcally blmdmded Mr Jenkms by ;

waltmg unt11 trlal was underway to ask that D1 Ducatman s testnnony be excluded CSX had o

every onportumty prior to trial to ﬁle a rnotron in lzmme regardlng Dr Ducatrnan s testlmony, :'
but 1nstead chose to wa.1t until the trral to make its motron, when Mr J enkms would have a’"
limited ability to correct the matter. CSX’S use of the technlcahtles of Rule 26 dld :not.operate t_o' _ B
| ..promote justice,_and'therefore CSX should not be rewarded for its manipulationof_ the dlscovery |
rules'.'by a dismissal of Mr. J enkins’ caee. | S

And although_some action_was' neceseary by the Circuit Court in order: to'hring Mr
Jenkins® counsel into compliance with Rule 26.’5 duty to _supplement diScOVery,'._clearl.jfthe order_‘
prohibiting' the Dr. Ducatman from relying on the neuropsychologic'al data was too a harsh_ |
sanction. A judge s discretion with regard to sanctions is not without 11m1t “We grant circuit .
court Judges wide latltude in conducting the busmess of the1r courts However thls authonty

does not go unchecked and a judge may not abuse the drscretlon granted hrrn or her under our |

o Iaw ” Anderson, 215 W.Va. at 487 (c1t1ng Ltpscomb v. Ti ucker County Comm n, 206 W. Va _

627, 630, 527 S.E.2d 171, 174 (1999)). -



In Anderson, the plamt;ff’ s attorney had fatled to ﬁle a doctor 8 report wrthm the tnne _

i '_ frame set forth by the circuit court. The circuit court therefore struck the doctor’s testlmony and

o granted sumrnary _tudgment because the plalntlff was unable to meet the burden of proof as to

- .whether the defendant doctor s care fell below the relevant standard Upon review, th1s Court

- _agreed wrth the appellant in Anderson that the sanct1on was too harsh Th1s Court evaluated Rule :

' 37(b)(2), .wlnch prowdes for a wide speetrum of sanctlons other than the stnklng of a wrtness

.' 1nclud1ng admomshments to eounsel and monetary sanctlons agamst the offendlng attorney Id
: at 488 Ult1mately, thls Court determmed that the act10ns of the circuit. court in Strtkmg the expert

, exoluded‘ What httle evidence the party s attorney had comprled on a critical issue in the case
| and thereby evrscerated the party S entn‘e vause of aetron ” Id Acr'ordmg to the Anderson
opmlon a 01rcu1t court should determme the appropnate sanctlons for a party 8 mlseonduct as. -

| fol-lows:

" In formulating the. appropriate sanction, a court shall be guided_by. equitable
_principles. Initially, the court must identify the alleged wrongful conduct and
determine if it warrants a sanction. The court must explain its reasons clearly on
the record if it decides a sanction is appropriate. To determine what will constitute

~ an appropriate sanction, the court may consider the seriousness of the conduct, the
impact the conduct had in the case and in the administration of justice, ‘any
mitigating circumstances, and whether the conduct was an 1s01ated occurrence or
~wasa pattern of wrongdorng throughout the case. :

Id at 489 (e1t1ng Syllabus Pt. 2 Bartles v Hmkle 196 W.Va. 381, 472 S.E.2d 827 (1996)) .
Upon a review of the evrdenoe this Court agreed with the appellants that the exclusion of the
doctor s testrmony operate[d] prnnarrly to pumsh [the] innocent chent and that this sanction
| “was ne1ther Just nor fair ... particularly when [the] declsmn operated to deny the appellant her _

day in court.” Id. at 488. Therefore, this Court reversed both the order striking the witness and -

the order granting summary judgment.
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In rewetmhé the case at hand in connectlon with the outhned pnumple's forfthe' h"ubositiolﬁl |
of sauotlons from Anderson 1t is clear that the sanotlon of prohlbltmg Dr. Ducatman S rehance
| on the neuropsycholo glcal report was too severe. Just asin Anderson, Mr J enkms own lpersoual _
aotxons or mactrons have nothmg to do w1th Dr. Ducatman s testlmony—Mr J enklns personally .
stauds innocent in the whole transaction. Rather 1t is the fault of Mr Jenkms eounsel and o
| CSX’s coun‘sel that Dr. Ducatman was never deposed a second tll’i’lo Therefore “falrness dlotates o
that any SaIlCtIOI‘l should have been d1reoted agamst the actor—or, in thlS case, the' “m aotor =
| _. and the sanctlon 1mposed in a manner that would best d1spel any cost or pre_ludrce to the '
opposing parties J ustlce compels that the offendmg attorney should suffer for hlS actlons, not.
the liigants, " Id. at 484 R |
~ Considering Andersan any sa:uctlon dlspensed by the Ctrcult Court in tlus situatiou."‘ _
should have only penalized Mr. J enkms attorneys and should not have pre]udlced Mr J enkins’ |
case. And also _}ust as in Anderson the excluswu of th1s one witness effectlvely ev1scerated the 7.
| _Plamtlff’s case. According to the Circuit Court Dr Ducatman was the only w1tness quahﬁed to
- testify as to causation; therefore the exclusmn of his testnnony on Mr J enkms coudltlon was .
fatal to Mr. J enklns cause of actlou This was exactly the kind of result that thls Court
dlsapproved of in the Anderson de0151on And contrary to what CSX may w13h to argue 1t makes |
no di fference that the trial had not yet begun in Andefson whcn the 01rcu1t court was oonstdenng N
sancttons—the Anderson decision clearly stands for the proposmon ﬁlat a court should uot_
sanction an innocent client for his or her attomey s mistake in any way that Would prejudlce the
innocent clieu_t’.s case. Rather, the sanction should be directed only at,the attorney, regardless of .

' the stage of the proceedings.
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Because 1t was improper to exclude Dr Ducatrnan altogether there were several
E alternatlve routes that the Circuit Court could have taken in thls s1tuatron which would have held
& | Mr Jenkms .counsel accountable to the West Vrrgmla Rules of Civil Procedure whlle stlll
g allowrng for Mr. J enklns to have his day in court w1thout prcgudlcrng CSX And although W Va B
R C1v P 37 provrdes a list of several types of relief for v1olatrons of drscovery rules such as
-. stnklng a w1tness it ﬁrst and foremost states that a court “may make such orders in regard fo the o
-fa1lure as are just ? As one example of Just rehef the Crrcult Court could have grven a recess
| | and allowed CSX the opportumty to take an addltronal deposrtron of Dr. Ducatman regardmg the '. '
i neuropsychologroal report As prevrously mentroned it usually took no longer than ﬁve nnnutes B
B to depose Dr Ducatman Wlth thls llne of quostlomng 1n prior cases And the layout of the trral |
| - Was such that CSX s expert W1tnesses would not have been testrfymg for another several days so :
| they yvould have had plenty of t1me to revrew Dr Ducatman S new testlmony This approach was

_favored in Anderson in which th1s Court stated: “For 1nstance the circuit court could have

- postponed the trial date glvmg the appellees greater tlrne to depose [appellant s expert] and

prepare therr evrdence in rebuttal, and i 1mpose the costs of the delay ... upon-counsel for the -
appellant * Id. at 489, The wisdom in thrs approach can even be seen by the fact that Judge Recht |
hnnself was rnchned to take this approach in the'present case, and stated that he had done so
. many t1mes before See Record Item No..9 at 688: 18 19 Unfortunately, Judge Recht refused o

‘have CSX re- depose Dr. Ducatman for the sole reason that Mr, Jenklns trial was too short in
| .'.'-durat1on See Record Item No. 9 at 688:14-21. He clearly admitted that he would have Dr.

'Ducatman re-deposed if it had been a month- long tr1a1 But this raises the questlon—why is Mr

- enkms less deservmg of this remedy simply because he is in the unfortunate pos1tlon of havmg a .

_ clai_m_that' only requires a five day trial, as opposed to a thirty day trial? The answer is that he is
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not less deservmg, and Justlce reqmres that h1s case be treated the same as any other by requmng -
the other party to re—depose the Wltness durmg a ecess.
And even assummg, arguendo, that such a re—deposition'would cause too great a burden

on the court s schedule, or be too great ‘an mconvenrence to the Jurors or even somehow

e prejudlce CSX, there were still other types of relief avarlable For example at the absolute .'

- 'harshest the Crrcmt Court could have declared a mrstnal and placed all of the costs of the ﬁrst N

- tnal upon Mr J enkms attorneys Thrs Court has expressly approved of thrs type of sanctlon

The fa1rness and 1ntegr1ty of the fact- ﬁndmg process is of great concern to thlS -
Court; and, when a party fails to acknowledge the existence of evidence that is
favorable or adverse to a requesting: party, it impedes that process. Nermally,
. when this type of violation impacts: the outcome of the trial, thrs Court will
! requ1re redress 1 the form of anew trlal : : x -
McDaugal v. McCammon 193 W.Va. 229 238, 455 S E. 2d 788 797 (W Va 1995) A sanctlon
in the form of a new trlal with costs of the first trial charged to Plamtlff’ s counsel would not
have cost the court extra would have resolved any p0551b1e prejudme to CSX and also Would ,
have preserved Mr. Jenkms clarm for resolut1on at a Iater time. Clearly, it was an abuse of the
-'Clrcult Court s dlscretmn to dlsnnss Mr. Jenkms case rather than. applymg one’ of these more
< _' __].udr_cmus__sanctlon_s fo h1_s couns__el.
B | Dr. Ducatman’s Testimony Regarding' Causation Was Sufficient
- There is no d1spute that Dr Ducatman 18 an expert within the meamng of West Vrrgmla )
' Rule of Fv1d,ence 702. See Record liem No. 9 at 641 15- 19 In hght of hlS expernse the Clrcult
Court allowed Dr. Ducatman to testlfy before the j Jury regardmg the gcneral scietice of solvent
exposure and its effect on human beings. But when the questtomng turned to the specrfic issue of _

- Mr. Jenkins® personal exposure to solvents and their effect on him, the Circuit Court conducted

the questioning‘ away from the ]ury in order to determine whether Mr. Jenkins would be able to
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estabhsh causatmn through the testimony of Dr. Ducatman without -the benefit of hlS havmg o
reviewed Dr. Phifer’s neuropsychologrcal report After this questlonmg was completed the
- Clrcurt Court reﬁlsed to allow Dr. Ducatman to testify regarding Mr. J enkms med1cal condltron,
due to the fact that Dr. Ducatman could not categorrcally “chagnose” toxic encephalopathy in Mr. -
- Jenkins® situation. This decision was an abuse of the court’s discretion in hght of the relaxed
standard of eausauon under the FELA | e | |
| Under the FELA ev1dence w1th regard. to causatlon is very relaxed. The landmark
dec1sron in this area is the case of Rogers v. Missouri Pacific R. Co., 352 U. S 500 (1957)
wherem the Supreme Court held that the test of a Jury case 1s. “whether the proofs Jusufy wrth
reason the eonclusmn that employer neghgence played any pari, even the shghtest in producrno
the employee s injury.” Rogers, 352 U.S. at 506 (emphasis added) Since Rogers, _ourts have '
lrberally construed the FELA in light of its remedial purposes, and a court’s power to take a case
| from the jury “is restrlcted in hght of those remedial purposes and that 1eg1slat1ve de31re to_'
preserve the plaintiff’s nght toa ]ury trial.” Green v. River Terminal Ry Co 763 FZd 805 806
(6th Cir. 1984); see Sowards 12 Chesapeake & Ohio Ry. Co., 580 F.2d 713, 7 14 (4th Cir. 1978)
| Gawins . Pennsylvania Railroad' Company, 299 F.2d 431, 433 (6th Cir.)-, cert. demed, 371U.8.-
824 (1962). A ]ury trial is part and parcel of the relief afforded by Congress under the - Act.
| Bailey v. Central Vermont Ry., Inc., 319 U.S. 350 (1943). In thkersen v McCarthy, 336 U. S '
53 (1949), the U.S. Supreme Court stated that they had granted certiorari in that case “because
of the 1mportanee of preservmg for litigants in FELA cases their right to'a jury tr1al ” Ia’ at 55 It )
is-clear that “only when there is a complete absence of probative facts to support the conclusron |
that the plaintiff’s injury was caused -by the railroad’s negligence can_the case be taken frorn the =~

jury. Lavender v. Kurn, 327 U.S. 645, 653 (1946).
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Wh1le it is’ true that Dr Ducatman stated that he could not “dlagnose a causal-
relat1onsh1p” without the neuropsychologreal report (See Record Item No 9 at 709 16 -19), Dr _
| Ducatman nevertheless gave some very. strong statements regardmg Mr. Jenkins’ condltton He
testrﬁed “At the trme I saw Mr Jenkms I was convmced he had a memory problem I Was

' convmced he had very substantial solvent exposure and I was convmced he d1d fot have other B

. o 1mportant nsk factors other than the solvent exposure ” See Reeord Item No. 9 at 700 22 - 701 2

' (emphas1s added) As prev1ously stated Accordmg to the Natlonal Inst1tutes for Health an mjury '_ .

m the form of pro gressrve memory loss is one of the hallmarks of foxic’ encephalopathy The fact -

: that Dr Ducatman was unable to ofﬁ01ally “dlagnose” toxic eneephalopathy wrthout the beneﬁt-_' : o

.- of a neuropsychologreal report is 11'relevant In order to fonnally dlagnose tox1c encephalopathy,
the doctor would have had to review and rely on the diagnostlc testlng, whlch the court below._'_
B had ruled that he could not do, Nevertheless Dr Ducatman ] expert oprmon——that Mr. J enkms

. was 111]1]1‘6(1 in the form of memory loss caused by solvent exposure——was clearly sufficlent to .
'. .' get to the Jury under the FELA and Rule 702

Rule 702 of the West V1rg1n1a Rules of Evidence only requrres that an expert g1ve an :

' oprmon regardmg sc1ent1ﬁc technlcal or other specrahzed knowledge that will assist the trrer L

' of fact to understand the evrdence or to detennme a fact in issue.” It does not requlre that a .

'formal dragnosrs be made But aﬁer Dr. Ducatman had grven his testlmony, the Crrcu1t Court -~

i .took What he had sa1d about his inability to “dragnose and pa:[aphrased these statements as a‘.
complete mabrhty to give a Rule 702 opinion on the 1ssue of causatron ‘However, the
i strarghtforward question of whether Mr. J enkins’ memory loss was Caused by his exposures-at'
| t_he workplace was not asked of Dr.‘ Ducatman. In sho_rt, _the doctor never profeSSed an inability to.

give an opinion on causation. To the contrary, his statement that he was “convinced” that Mr.
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. T enkrns had memory loss had srgmﬁcant solvent exposure and had no other rlsk factors could

' clearly have asmsted the _}ury to deternnne whether. hlS exposure to solvents whﬂe workmg for E |

CSX played any part even the shghtest in producmg Mr. J enklns 1nJur1es

The bottorn l1ne 1s that the adm1ssrb111ty of Dr Ducatman s testnnony should not turn on

the fact that he was cautrous on the w1tness stand and did not want to use d1agnosrs termmology, o
optlng 1rrstead to say that he Was convrneed » As the Minnesota Supreme (“ourt has recogmzed R
| "‘It 1S commion expenence of compensatmn and personal 1nJury lawyers to ﬁnd that the more _

dtstlngulshed a med:lcal witness is, the more tentat1ve and qualified are hrs staternents on.the

. W1tness stand ” Boldt W Jostens, Inc., 261 N. W. 24 92, 94 (Mrrm 1977) see also Insumnce Co

_ af North Amerz.f:a v My ers, 411 8 WZd 710, 713 (Tex. 1966) (“Reasonable probabrhty is -

determinable by consideration of the substance of the test1mony of the expert wr_tness and doe_s

not turn on s-enrantics or on the use by the witness of any particular term or phrase.”). '

A srnnlar situation existed in the West Virginia case of Sexton v, Grteco 216 W Va o
7714 613 S.E. 2d 81 (2005) In that case the plaintiff’s testlfylng expert answered nurnerous L
questlons relatlng to level of care requ1red and the level of care glven by the defendant '
However, plarnt1ff’ s counsel never asked the all-eneompassmg quest'ron ‘of wh‘ether causatron |

existed within a reasonable degree of certalnty or probability. Thls Court stated in that case: “All o

' that is requrred to render such testrmony ... sufficient to carry 1 it to the j jury is that it should be of

such character as would warrant a reasonable inference by the j jury that the 1 rn_]ury in quest1on was

eaused by the neghgent act or conduct of the defendant & Id (crtrng Syllabus pt. 1 in part, g
- Pygman v. Helton, 148 W.Va. 281, 134 S.E. 2d 707 (1964)). In so ruling, th1s Court once agam

“specifically rejected the requirement that the [expert] tie the injury to the negligence by Way of

... any rigid incantation or formula[.]’-’ Id. at 720 (alteration in original).

16



Therefore- Dr Ducatman should not have been requlred to ose any mag1c d1agnos1s

B termmolo gy in order for his testtrnony to get to the ]ury—such a reqmrement is tantamount to the

| ._ngrd mcantatlonr that was condemned. in Sexton Accordmgly, the Jury should have been

| allowed to. hear Dr. Ducatman’s statements that he was convmced on the issues of memory
. Ioss exoosure and lack of altematrve causation, and theo draw Whatever reasonable mferences '

| _' : they may from that testimony. Additionally, the Weight that the Sexton decisior_l_bears on th.ew
B pl‘é_-sen_t: ease is .inoreased all_the more b)r the fact.that Sexltlon.was a -medical.ioalpraoti_ce'case‘; ._ s

where the 'Standards of causation are to be higher than in Mr. Jenkins’ case, which was brought = -

o '_ .- under the FELA

In the face of these strong argur'lents for the admrss1b111ty of Dr. Dueatman s testlmony, s

. - no real, response has been'offered that the dec1s10n to exclude him was not an 'abus‘e of dlsere_tlon.

. - First of all, the only authority. relied'uporr by the Ci‘rouit Court for thls decision was the"oase.of
Jardan Vi Bero 158 W.Va. 28, 210 S.E.2d 618 (1974) However Jordan involved the level of
' certamty necessary for an award of future damages and dld not deal with the issue of initial -
caus‘atl_on as does Sexton. Secondly', the only real attack that _CSX has leveled_on'Dr._Ducatmarr $.
| B .' t:e_stiljronyl.is that hi_s. opir_rio_ns are_cor_lclusory.Withoot the be_neﬁt_of Dr. Phifer’s reoort. But the-
fact remains that D.r. 'Duoatman is the medical expert here—not CSX;and rf Dr. btreatman 1§
7. able.to.be eonvinced that. causation existed for Mr if enkins’. memory loss through his per'sonal
_ '-exammatlon of Mr J enkms, wrthout the benefit of thrs report, then a jury should be allowed to
. hear his testimony, at which pornt CSX would then be free to attack his opinion either on Cross-
e)tammatmn or w1th its own medical experts. | | |
In sh@ation, Dr. Ducatman’s testimony t.ol the effect that he had. been “convinced” of

causation clearly gave enough informatio_n to the jury for it to draw a reasonable inference
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o therefr_or_n_; especially under the relaxed standard of causatior'l.under' the FELA ._C_hrohic toxic

. ericephalopathy, or even memory lose, did not need to be formally diagnosed mthls case 1n order
for it to go to a jury; therefore it was an abuse of the Circuit Court’s diseret_ion'_to."exCIude Dr.
- Ducatman $ testlmony with regard to Mr Jenkrns injuries.

'C.  Dr. Phifer’s. Testlmony wrth Regard to Causatlon Should Have Been_ h
o Permitted to Stand in- Support of the Claim.. R ,

After Dr. Ducatman was excused from testlfymg further D1‘ Phlfer then also testlf' ed

regardmg M. Jenklns 1njury Dr. Phifer spoke at great length regardmg hrs expertlse w1th

: _ regard to neuropsychology, including hlS tralmng and experience as a braln 1njury speclahst He .

was .quahﬁed before the Clrcmt Court as an expert i the fieId of cllmcal and' forensw -
neuropsychology, which. 1ncluded his spe01al trammg in neuroanatomy See Record Item No 9 at -

803 11-20. According to Dr. Phrfer neuropsychologrcal testmg is an- 1mportant component 1n.

terms of dlagnosmg chromc toxic encephalopathy See Record Item No 9 at 822 8 12 By domg:.;_ § . |

-rn_-depth evaluations, an expert neuropsychologrst is able‘ o dlagnos_e t_he _speel_f_i_c- are_a_s of

© deficiency in an i_n’dividua_l. Thereafter, based on the expert’srirev.iew. of the te_'st._re.eu.lts; ,.the |

' .trrdividual’s history and medical background, as well as the lite'ratu_re witl.r regard t(; ‘toxic

"__encep_haiopathy, the expert 1s capable of _rnaking. the :diag-nosi.s andassertmg :az'.

neuropsychological _opirlion as to the cause. N o

Althdugh, as argued aoove, Dr. bdc‘atman’s te'st.im'ony was ineorreetlj' "ex.clude'd .fromtide

trial, tlris -ca'se still should have been allowed_ to procee'd to the jury based"upon- D.r.-.,Phi.fer’S' o
testimony as an expert in the ﬁeld. ot‘ brain injuries. The issue boils down to whether ra--
'rreuropsychological expert’s testimony alone is sufficient to establish eaus_ation fora brain -irrj.ur'y..

Although this guestion has not been dealt with directly t)y the courts in West Virginia, a harnber

- of other jurisdictions have considered the matter and have determined that a psychologist or
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. rleurop'sychologis't who satisfies Rule 702 ‘is thereby 'quali.ﬁed to render opinion :teatin"iony -
o regarding the c_ause of brain injury.’
‘In add1t1on to the myr1ad of cases across the country holdmg that neuropysohologlsts or -

psychologrsts may testrfy on the causation of bram injuries, several West Vlrglma cases also

support Mr J enkms pOSll:lOIl with regard to the adm1351b1hty of Dr Phlfer s testnnony, holdmg - |

that an expert need not be a rned1cal doctor in order for he or she to testlfy as to the causatlon of '
a medrcal 1n3ury Flrst in the case of Dolen v St Mary s Hospttal of Huntmgton 203 W Va
lSl 506 S. E 2d 624 (1998), the plalntlff brought a claim agamst the defendant hospltal allegmg '

that the hospital’s employees negllgently farled to dragnose her broken jaw.. She subrmtted the

2. See e.g., Huntoon v. TCI Cablevision of Colorade, Inc., 969 P.2d 681 690 (Colo 1998).
(holdmg that neuropsychologists may be qualified to testify as experts on the causation of organic brain
injury based upon usual analysis applicable to determining admissibility-of testimony. of all other
experis); Adamson v. Chiovaro, 705 A2d 402, 405-406 (N.J.Super.App.Div. 1998) (upholding -
determination that neuropsychologist was qualified to testify at to his conclusions regarding causal Hink
“between cognitive defects and incident giving rise to action); Landers v. Chrysler Corp., 963 S W.2d -
275, 280 (Mo. Ct. App. 1997), overruled on other grounds (neuropsychologist was qualified to testify as -
to causation of organic brain injury in workers’ compensation proceeding); Cunningham v. Montgomery,
921 P.2d 1355 (Or. 1996) (neuropsychologist allowed to testify regarding testimony on causal
relationship between dentist’s use of nitrous oxide and the plaintiff’s subsequent cognitive defects);
Hutchison v. American Family Mut. Ins, Co., 514 N.W .2d 882, 886 (lowa 1994) (neuropsychologlst
allowed to testify regarding the existence of a causal relationship between plaintiff’s car accident and her - -
head injury); Shilling v. Mobile Analytical Servs., Inc., 602 N.ZE.2d ‘1154 (Ohio . 1992)
(neurotoxicologist/psychologist was qualified to render opinion that ingestion of gasoline caused brain
injury even though the witness was not a physician), Weider v: Senebouthyrath, 182 A.D.2d 1124, 589 - =
N.Y.5.2d 94, 24 (N.Y. App. Div. 1992) (“[A] neuropsychologist may be permitted to testify as an expert
witness at trial regarding a brain injury ... ); Seneca Falls Greenhouse & Nursery v, Layion, 389 S.E. 2d .
184 (Va. Ct. App. 1990) (the fact that a neuropsyoholog1st was not a medical doctor did not bar her from
- giving her expert opinion regarding the causal relationship between the insecticide exposure and the
plaintiff’s injury); Valiulis v. Scheffels, 547 N.E.2d 1289, 1296-1297 (IlLApp. 1989) (clinical :
psychologist and neuropsychologist was qualified to testify about causal connection between trauma
plaintiff suffered in automobile accident and onset of symptoms of multiple sclerosis; Sanchez v. Derby,
433 N.W.2d 523, 525-26 (Neb. 1989) (neuropsychologist allowed to testify regarding causation of injured
. motorist’s behavioral changes); Fabianke v. Weaver ex rel. Weaver, 527 So. 2d 1253, 1257 (Ala.1988) E
(psychologist was qualified to test1fy concerning her opinion as to connection between resplratory distress
occurring at birth and ensuing developmental problems of minor);, and Madrid v. University of
California, 105 N.M. 715, 718, 737 P.2d 74, 77 (1987) (psychologist whose work experience was and is
~ directly related to the prevention, alleviation and cure of mental diseasc was qualified to present
competent medical opinion evidence on issue of whether worker’s mental disability was Work related)
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'. testlrnony of an oral surgeon who was not a rnedlcal doctor to d1scuss the relevant standards of

‘care and the defendant s devratrons from this standard However the hospital objected to thrs :
. no.n~phys1cran s op1n1ons regardrng vrolatlons of the standard of care of medrcal doctors Id. at _
183 184 The tr1a1 court agreed with the hosp1tal and granted summary Judgment concludmg _
that the dentrst/oral surgeon was not qualified to render expert testnnony regardmg whether a
.medlcal doctor deviated from the standard of care, and was ‘not quahﬁed to render expert
testlmony regardlng whether such conduct was the proxmlate eause of the 1nJury Id at 184.

_ On appeal thls Court evaluated the apphcat1on of Rule 702 by lookmg for guldance to o
the de01s1on in Gentry v. Mangum 195 W.Va. 512, 466 S.E.2d 171 (1995) In Gentty, this Court |
'st'ated'that' “Rule 702 has three major requirements: (1).the witness must be an expert' (2)-'the
expert must testrfy to scientific, techmcal or speclahzed knowledge and (3) the expert testlmony
- must assist the trier of fact” Gentty, 195 WVa at 524, Furthermore in deterrmnlng who
quahﬁes as an expert under these requlrernents, a trial court shou_ld conduct a two-step.mqulry.

_ _.“First, a circuit judge must determine vrhether_ the proposed expert (a) meets the minimal
edueational or experiential qualrﬁcations (b) in a ﬁeld that 18 retevant to the subjec’t under.
1nvest1gat1on (c) whrch wﬂl assist the trier of fact Second the 01rcu1t court must determine that :
the expert s area of expertrse covers the partrcular opinion as to wh1ch the expert seeks to
testlfy ? Id at 525.
In applylng the prmcrples set forth in Gentty, the Court in Dolen deterrnmed that the
: circul_t court abused its drscretlon in refusmg o quahfy.the oral surgeon.as an expert. This Court
| enamined the surgeon’s qualiﬁcations including both his training as well as his eXperience as it
| rel'ated' to the issue in the ea_se, which was the_diagnosis of a broken jaw. This Court found that

the oral surgeon was indeed an expert capable of rendering opinions in that case, déspite the fact
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that he Was not a medical doctor and reversed the grant of summarir Judgment 1n the case Id at
186- 187 Th1s Court recogmzed that it is not the title or the degree that a person holds that is o
1mportant m de01dmg whether her or she is quahﬁed as an expert Wltness, rather each proposed 5
expert w1tness must be cons1dered under the two-step inquiry grven in Gentt;y See also T racy v
‘Cottrell ex rel. Cottrell 206 W. Va 363 383 524 S E.2d 879, 899 (1999) (quotmg Gentt:v -

' [n]elther a degree nor a title is essent1al and a person wrth knowledge or. skrll borne of practrcal ‘_ o

- expenence may quahfy as an expert”) .

.' Followmg the .Dolenl demsron this Court reached the same conclusmn in the. case of .
: Akers V. Cabell Huntmgton Hosp, Inc 215 WVa 346, 599 s, E2d 769 (2004) Thls case -
mvolved ihe psychologrcal 11‘1]111‘183 that the plamtrtf developed after bemg subjected to sexual |
harassment on the job. Although the plaintiff’s 1njur1es were psychologrcal in nature such as-

depressron and anx1ety, rather than. organrc braln damage thls Court clearly con51dered them to

medrcal” injuries, and thus consrdered the issue of whether a medlcal doctor in psychratry was

needed in order to assess these medrcal injuries and opine as to their causatlon In dec1d1ng the :

| 1ssue thrs Court quoted the Fourth C1rcu1t statlng that “the determmatlon of a psychologrst' |
competence to render an expert oplmon based on his findings as to the presence or absence of
mental disease or defect must depend upon the nature and extent of hls knowledge it does not -
depend upon h1s c1a1m to the title of psychologist or psychlatnst ” Id, at 355 (quoting Umted _

- States v. Riggleman, 411 F.2d 1190 (4th C1_r.19_69)). In other words, as ap_plied to the instant -

case, the determination of whether Dr. Phifer was qualified to testify as to the causation of Mr.

- Jenkins® injuries should have been “determined based upon [his] background, training, and

_ 3. Itis mterestmg to note that the Dolen demsron not only allowed a non—phys1c1an to testify as to
- the proximate cause of a medical injury, but it also allowed this non-physician to testify as to a medlcaI '
doctor s standard of care—a hurdle which is not present in Mr. Jenkins’ case. :
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| expert1se and not on the issué of whether [he] holds a medlcal degree » Id. at 355- 56 (empha31s '
: in or1g1na1) Under this rat10nale, the Akers Court agreed Wlth the pla1nt1ff holding that the trial
B { court “was nnstaken in ruhng that psych1atnc [z e. medrcal doctor] test1n10ny was requ1red to’ ]
= . estabhsh a medlcal condition.” Id at356. | | |
Although the dnvrng force behind the plamtlff’ 8 1n_|ury 111 Akers was psychologlcal | :

instead of -th_e ph_ys1olog1eal exposure to solvents n Mr‘. Jenkins’ case, thrs Court s decision in N _

- Akers still has clear application here. Dr, Phifer’s status as aneUropsychologist. should have had

_ no bearing on vvhether he oould di3g110Se and give eausation for M. J enkins’ medical injuries;
: rather, the crrcu1t court ‘should have dlsregarded his - title and analyzed h1s educat1on and o

’ profound expenenoe in the ared of bra1n 1n_]ur1es under the two part test mn Gentry In S0 dorng, 1t |

Would have become clear that llke the dentist in Dolen Dr Ph1fer-f1rst of all met the Immmal

§ educat1onal and expenentral quahficatmns in the relevant fields of neuropsychology, bram

. anatomy, and bram mjunes such that he would be capable of aSSIStlng the Jury n understandrng '

_the evrdenoe. .Secondly, hlS expertlse covered the area to which Dr. Phifer sought to test_rfy, ie.,

" Mr.J enkins’ brain injuries. 'This is all that is required.for an eXpert to testify in,West Virginia

'under Gentty and its progeny, therefore Dr Phlfer 8 test1mony should have been sufﬁelent to'

allow the j Jury to rnake a determmatmn on causat1on

F 1nally, further proof of the 1mportance that this state places on psychologists can be seen

in other areas of the law in West Vlrgrna For example, by statute, West Virginia has allowed :

'psychologrsts to determme a person’ s 1ncapa01ty~W Va Code 16-30-7 states that: “A

| determination tha_t a person is incapacitated shall be made by the attendrng phys101an, a quahﬁed

physiclan; a qualified psychologist or :an_ advanced purse practitioner who has personally -

_examined the person.” In addition, psyo_holog_ists have been qualified by the courts in eﬁminal_ _
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matters to testlfy as to sexual abuse of a minor. Skaron B.W. v George B. W 203 WVa 300 S
507 S.E. 2d 401 (1998) Agam in quahfymg the psyeholog1st to testlfy, the court d1d an aualys1s - '

' under Rule 702 and deter.mmed that this partrcular expert held the requ131te quahﬁcauons 1d. at B '

]'304_._' |

In sumrnatio'n the Circuit Court determined - that 'Dr.-Phifer'poésessed the'.'requieite

-educatlonal background and experlenee to quahfy as an expert n chmcal and forensrc R

neuropsycholo gy pursuant to the reqmrements of Rule 702 His oplruons Wlth regard to causatlon

' should have thereafter been given the same con51deratror1 in terms o_f .adm1831b_111_ty'as _any Other o
qualified expert, -including a medical doctor, in the area of brain iujuries. an_e.the'-ei;pert 'ha_s__ -

beén qualified and the opinion has beeu-o_ffered, it is incumbent upon the Defen_daut"to_'attael:{ it

on cross-examination; it is not for the judge to determine that the opinion "is__--ih_siifﬁcient,

 especially considering West Virginia’s liberal rules of evidence, and the FELA’s liberal

- standards of causation.

D. Dr. Phifer’s Testimony in Conjunctlon with Dr Ducatman’s Testlmony Was

Sufﬁcrent

Tn the rmmedrately preceding section, the Plaintiff has clearly set for_th'_the reason's "why_ h |

Dr. Phifer, as a neuropsychologi_St, was qualiﬁed to offer testimony regarding. the eausati.en_'ef

Mr, Jenkins’ COnditions. The force of this argument is 'strengthened all the niefe When one

eonsrders Dr. Phifer’s testimony in con}unctlon with the testrmony grven by Dr Ducatman

Indeed even the Crrcurt Court saw the potent1a1 strength of this dual-testlmony, but apparently

did not sufficiently review the testimony given by both men; otherwise, by his own adm15510n, :

he would have allowed the case to go to a jury.
After the parties were finished examining both Dr. Ducatrnan and Dr. Phifer, Judge Recht

_ stated:



,' | '-.If we drdn t have the medrcal component excludmg it,- 1f [Dr Ducatman] had
" said: listen, I don’t know. I know we have this history. I know we have the
- memory problems anecdotally, and I know we have no other risk factors, I can
. come to no other conclusion — something like that, if we had that, coupled with
- Dr: Phifer’s testimony, I believe that it would be appropriate to move forward,
because then it becomes, I beheve a quest1on for the jury to determine.
- See Reeord Item No 9 at 824:7- I5. A readmg of th1s q_uotatlon reveals that Judge Recht
' exphcltly acknowledged that the eombmed testnnony of Mr ] enkms experts Would have been ;
. enough to proceed 1f only Dr. Ducatman had sa1d three th1ngs (1) Mr J enklns has a hlstory of
solvent exposure, (2) Mr Jenkins has memory problems, and (3) Mr J enkms has no other nsk |
factors
However the fact is that Dr. Ducatman d1d in fact say exactly these three th1ngs when
he stated “At the tlme I saw Mr Jenkms I was convinced he had a memory problem I was™
convmced he had very substant1a1 solvent exposure and I was convmced he did not have other
| 1mportant nsk factors other than the solvent exposure ? See Record Ttem No 9 at 700 22 701: 2
Add1tlonally, 1mmed1ately thereafter, Dr. Ducatman re1terated what he had prev1ous1y wrrtten in
. hlS records aﬁer hlS exammauon of Mr. J enklns- “Unprotected solvent exposure in a patient with
some problems with memory and no other real nsk factors ” See Record Item No. 9 at 701:7-8.
The above-quoted statement 'also shows that Judge Recht, in addition to these three. -
factors requ1red Dr. Ducatman to have sa1d somethmg similar to the statement: “I can come to

' no other conclusmn reoardlng the cause of his memory loss But it is clear that Dr. Ducatman

was 1mply1ng th1s when he stated that there Wwere 1o “other 1mportant rlsk factors”™ besides hlS

4. Add1t1onally, this statement by the judge— that he would have reqlnred Dr. Ducatman to
basicaily say: “T can come to no other conclusion”—implies that he was analyzing the case under the
wrong standard. According to Rogers v. Missouri Pac. R. Co., 352.U.8. 500, 506 (1957), under the FELA -

“[ift does not matter that, from the evidence, the jury may also with reason, on grounds of probability,
attribute the result to other causes ....” In short, Rogers requires a plaintiff to show that the defendant’s
‘negligence either caused or contrzbuted to an injury along with other causes; whereas the judge’s

staterment requtred the Plaintiff to show one-hundred percent causation. ’
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| solvent exposure whrle workmg for CSX It is true that at one pomt Dr Ducatman afﬁrmed_ -
' defense counsel 8 statement “You d1d not dragnose a causal reIatronshlp between the exposure _

and the memory problem ” See Record Item No. 9 at 709 16 19. However Dr. Ducatman"

i responded w1th a yes” because he was trymg to t1ptoe around the use of the word “dragnose

The fact is that he was never glven the opportumty to be presented with Judge Recht s exact -

U questlon of whether he Was unable fo come to any other concluswn——but he- clearly 1mphed as

' much

- In short the statements made by the C1rcu1t Court demonstrate that upon a more detalled —

7 rev1ew of the trral transcrrpt the testrmony of both experts was sufﬁcmnt even in the Judge 5 o

eyes to aIlow a _]ury to hear the ev1dence
SVL Prayer for Rellef

Wherefore for the reasons stated ‘herein, the Plamtlff respectfully requests that this

| Honorable Court reverse the dec1s1on of the Circuit Court grantmg the Plamt1ff a new tr1a1 in’

- thts matter.

RespectﬁﬂIy submitted, - :
ROBERT PEIRCE & ASSOCIATES

By: sg[\ M/O”DL.(‘ M/OU,QQ{

JKOBERT F. DALEY, HSQUIRE
West Virginia ID No.: 7929 '
SHARON A. GOULD, ESQUIRE

- - West Virginia ID No.; 7145 -
- 2500 Gulf Tower, 707 Grant Street
Pittsburgh, PA 15219
(412) 281-7229
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