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NO.33220 |
| IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
- ANDREW MOTEN, | o |
Appellant,

Y.

' I. DOUGLAS STUMP, COMMISSIONER

OF THE WEST VIRGINIA DIVISION OF
MOTOR VEHICLES

“Appellee.

" BRIEF OF APPELLEE

‘Comes now the Appellee, Joseph Cicchirillo!, Commissioner of the West Virginia Division
of Motor Vehicles (heremafter, “bMV”), by cqunsel, Janet E.. J ameé, Assistaﬁt Attorney General,
and subnﬁts this briefin reéponse and opposition to the B}ief of Appellant, filed on behalf _Of Andrew
Moten, 1n which Appellant appeals the. denial of a Motion for Relief ﬁom Judgment and/or in the
Alternative .Motz'on. Jor Reconsideration by Final Order of the Honorable John A. Hutchison, Judge
bf .the Circuit Court of Raleigh County, entered on March 6, 2006; |

KIND OF PROCEEDING AND THE NATURE OF THE RULING BELOW

Appellant was arrested on October 19,2003, by Officer J.M. Kerr, (hereinafter, “Ofc. Kerr™)

of the Mabscott Police Department, for driving under the influence of alcohol (hereinafter “DUI”).

Rffective October 17, 2005, Joseph Cicchirillo replaced F. Douglas Stump as Commissioner of the
West Virginia Division of Motor Vehicles.




Ofc. Kerr apprised the DMV of Api)ellant’s arrest by submitting the requisite “Statement of .

Arrestirig Officer.”

Appellant was notiﬁed by an Orde_r bf Revocation, dated November 14, 2003, that his

privilege to drive was revoked for ten years. Appellant had a prior offense date of February 12,

1995, He timely requested a heaﬁng, and the hearing was held on May 5, 2004. A Final Order was
effective on August 23, 200.4., upholding the initial ré;\fbcatiqn of Appéllaﬁt’s privilege to drive for
ten yéars. Appellant filed a Petition in the Circuit Court Qf Raieigh County on August 25,2004, On
Decembef 15, 2004, the ..circuit court entered a Final Ofder denying the relief requested m the
Petition. On October 12, 2005, the circuit coﬁﬁ entered an Order Denying Moﬁon for Relief from
Judgmént. By .Memo}faﬁdum Opinion, dated February 10, 2006, Judge Hl.ltChiSO.n dem’ed. the
Appellant’s Motion for Relief from Judgnent and/or in the Alternative Motion for Reconsz’derarion
and ord.ered counsel for the DMV to prepare an order that reci.t'ed the findings of the Court. By
Final Order entered on March 6, 2006, Judge Hutchison once again denied the relief sought by
Appellant. It is from this order that Appellant appeals to this Honorable Court.

STATEMENT OF FACTS

On October 19, 2003, Ofc. Kerr had received a bé—on—thé— lookout call for a vehicle that
might be a possible DUIL. _Transcript 6.f Administrafive Hearing held on May 5, 2004 at the DMV
office it Beckley, Wesf Virg.inia at 7 (herewafter, “Ir. at 7"). Appeﬂant’s vehicle matched the
description and had the same registration. The arreéting officer observed Appellant’s vehicle make
a very wide left tuwrn without using his signal. .Appellant’s vehicle then made a wide right tum

causing several vehicles in the opposite lane of travel to go up on the sidewalk. Tr. at 7.

" Exhibit 3 of the Certified Record.




Ofc. Kerr initiated a frafﬂc.stop and approaéhed the driver. Ofc. Kerr ﬁoticed a strong odor
of an alcoholic beverage coming from Appellant’s vehicle. Tr. at 7. Appellant fumbled around in
his Waliet loloi;:ing 'f(.}r his driver’s ﬁcense_, regl;strati;)n and proof ;)f insufémce, and fiﬁaﬂy found them
in the glove coﬁipa:rtment. Tr. at 7. While speaking to Appellanf, Ofc. Kerr noticed a strong odor

of an alcoholic beverage coming from his breath. Appellant had very bloodshot eyés and shured

speech. Tr.at 7. Ofc. Kerr asked Petitioner tb'step out of the vehicle to perform field sobriety tests.

roat?. _

Before performing the tests, Ofc. Kerr demonstrated each tesf for Appellant and Appellant
advised that he understood the instr_ilctions. Tr. at 7. On the heel-to-toe, Appellant kept starting the
test before being instrocted to st_ért, used his arms for balance and took an incorrect number o.f steps.
On the finger to nose test, Appellant could not touch the tip of his ndsé with his finger or keep his
balance. Appéllént could not couﬁt from 1001 to 1030 in the correét order. Appelllant could not
perform the one-legged stand test due to medieal problems. Tr. at 7. After failing the field éobriety
tests, Petitioner was arrested for suspicion of DUIL Tr. at 7.

ISSUE PRESENTED

WHETHER THE APPELLEE, MUST CONTINUE ITS ADMINISTRATIVE
LICENSE REVOCATION PROCEEDINGS PENDING RESOLUTION OF
CRIMINAL DRIVING UNDER THE INFLUENCE CHARGES STEMMING
FROM APPELLANT’S ARREST?

STANDARD OF REVIEW
“Evidentiary findings made at an administrative hearing should not be reversed unless they
are clearly wrong.” Syl. pt. 1, Francis O. Day Co. v. Director, Division of Environmental

Protection, 191 W. Va. 134, 443 S E.2d 602 (1994). ""Where the issue on appeal from the circuit




court is clearly a question of law or iﬁvolving an interpretation of a stzitute,- we apply a de novo
standard of review.' Syl. Pt. 1, Chrysta? RM. v. Charlie A.L., 194 W.Va. 138, 459 S.E.2d 415

(1995)." Syl. pt. 5, State ex rel. Miller v. Reed, 203 W. Va. 673, 510 S.E.2d 507 (1998).

ARGUMENT
| APPELLEE IS NOT REQUiRED TO CONTINUE ITS ADMINISTRATIVE

LICENSE REVOCATION PROCEEDINGS PENDING RESOLUTION OF

CRIMINAL CHARGES STEMMING FROM APPELLANT’S ARREST.

Petitioner argues that he was ﬁot giveﬁ a full oi)portunity to preéent favorable evidence in
his defense at the administrative heé.;fi_ng be_cause the criminal case had n;)t yét beenresolved at that
_time,.and therefore that he is eﬁtitiéd toa ;rerﬁand of his case for submission o.f said evidence under
: Aldkins v. Cline, 216 W.Va, 504, 607 S.E.2d 833 (2004). However, the holding in Adkins was
limited to cases which were pencﬁng at the time of issué.nce of Choma v. West Virginia .Diw'sz’oﬁ of
' | Motor Vehicles, 210 W.Va. 256,557 S.B.2d 310 {2001). Inthe present case, the arrest did not take
place until almost two years after issuance of Choma; thus, Appellant was -required to present
evidence of the outcome of his criminal case, if at all, at the. administrative hearing. The 'Appellee |
was under no obligation to continue fhe administrative heéring until reéolution of the criminal case.

In Adkins, supra, this Court held: “Bec%tuse the Appellees’ cases were pending when fhis
Court issued Choma, Choma is épplicable to final resolution of their cases.” In addressing the issue
of prospectivity of the Chom.c.z opinion, this Court was ciea_r that cases which were not pending at
the time that the Choma opinion was issued (IN: ovémber 28, 2001) need ﬁot be remanded for further
administrative hearihg. The limited scope of the Adkvns opinion is evident from the opinion:

No substantive issue was significantly altered or overruled by
Choma; an additional consideration for the commissioner was simply

added. This additional requirement is of narrow impact and affects
few parties. It in no mammer demonstrates a dramatic departure from




prior case law and does not impinge any party's previously vested
rights. Since Choma requires the commissioner only to give
"consideration" to the results of any criminal prosecution, we believe
this resolution of the matter is fair to all parties. Because the
Appellees' cases were pending when this Court issued Choma,
Choma is applicable to final resolution of their cases.
607 S.E.2d 842.

Appellee did not deny Appellant any of his rights under Choma, supra. He was fully entitled -

' to presen_t evidé_:n(:e of rélated cﬁminal proceedin_gs at the adminis_trative hearing. The relief he
requests, under the auspices of Chomé, supra, is that the Appellee be mandated to contim}e its
license revocation proéeedings until the criminal proceeding is resolved.

Asthe ciréuit court found in its December 15, 2004 Dismissal Order, this case presents an
analogy to é,buse and ﬁeglect cases. The circuit court cited In ve Daniel D., 211 W.Va. 79, 562
SE2d 147 (2002) and Rule 5 of the Rules of Procedure fof Child Abuse and Negleﬁt, which
- provides:

Under no circomstances éhall a civil protection proceeding be
delayed pending the initiation, investigation, prosccution, or
resolution of any other proceeding, including, but not limited to,

criminal proceedings.

The importance of and rationale for this rule is analogoﬁs {o and supported by this Court’s oft-stated

position regarding DUI cases: “This Court has repeatedly reco gniied that legislative procedures for

the adminis_trative revocation of a driver's license are meant to protect the public from persons who
drive under the influence of alcohol.” Carroll v. Srump; 217 W.Va. 748, 619 S.E.éd 261, 268
(2005). | | |

Granting Appellant’s request for relief would require a reversal of the considerable body of
law in West Virginia which holds that criminal proceedings for DUI proceed on entirely lseparate

tracks from administrative license revocations for DUIL. The Court reiterat_ed this principle in State




ex rel. Stump v. Johnson, 217 W.Va. 733, 619 S.E.2d 246, 254 (2005), citing several of the
precedential authorities in West Virginia casllelaw: | |

- "This Court has previously recognized that administrative license
revocation proceedings and criminal DUI proceedings are two
separate and distinct proceedings. In the recent case of Mullen v.
Division of Motor Vehicles, 216 W.Va. 731, 613 SE.2d 98, 101
(2005), this Court, through Justice Starcher, observed that we have:...
clearly recognized that the two 'tracks' of criminal and civil drivers'
license-related proceedings that arise out of an incident where a
person is accused of DUI are separate ... If the Legislature had
wanted to so intertwine the criminal and civil aspects of DUI law as
to automatically void related administrative driver's lcense
suspensions when DUI criminal charges are dropped or unproven, the
Legislature could have clearly done so--but it did not. Id." Carroll
v. Stump, 217 W. Va. 748, 619 S.E.2d 261 (2005). Tn Carroll, we
observed that "[a}lthough the Commissioner is to give consideration
to the results of related criminal proceedings, the criminal
proceedings are not dispositive of the -administrative license
revocation proceedings and are not a jurisdictional prerequisite to the-
administrative proceedings."

619 SE2d 254.

- Bishop's argument that the Commissioner's revocation duties are
somebow ancillary to the criminal proceeding held in Nicholas
County necessarily fails. "Administrative actions and criminal
sanctions are independent lines of inquiry which must not be

~ confused or integrated." Wagoner v. Sidropolis, 184 W.Va. 40, 43,

- 399 S.E.2d 183, 186 (1990) (per curiarn). Criminal proceedings are
not necessary predicates to the maintenance of administrative
proceedings for the purpose of driver's license revocations under the
provisions of W. Va. Code § 17C-5A-1 for driving a motor vehicle
while under the influence of alcohol. Neither are they restraints on
such proceedings.

619 S.E.2d 255. As the Court noted in Carroll v. Stump, supra, there are ways in which the two
proceedings intertwine, such as the requirement of consideration of certain evidence by the

Commissioner under Choma, supra; however, none of the ways in which the two proceedings




intertwine c.ompels the Appellee to continue its proceedings while awaiting the outcome of the
criminal 'proceedings.

Although, the Commissioner is to give consideration to the results of
related criminal proceedings, the criminal proceedings are not
dispositive of the administrative license revocation proceedings and
are not ajurisdictional prerequisite to the administrative proceedings.
In Choma v. West Virginia Division of Motor Vehicles, 210 W.Va.
256, 260, 557 S.E.2d 310, 314 (2001), we recognized that we had
previously upheld the statutory two-track approach.... [and] that the
separate procedures [administrative and criminal] are conmected and
intertwined in important ways. For example, criminal arrests for DUT
trigger license suspensions, W. Va. Code, 17C-5A-1(b) [1994]; and
a criminal conviction for DUI is in itself grounds for license
suspension. W. Va.Code, 17C-5A-la (1994). Similarly, in Wagoner
v. Sidropolis, 184 W.Va. 40, 43, 399 S.E.2d 183, 186 (1990) (per
curiam), we stated: the administrative enhancement provisions of W.
Va. Code § 17C-5A-2 (1981) are triggered by the statement of an
arresting officer rather than the guilty plea of an offender. The guilty.
plea is only relevant to criminal sanctions which may result.
Administrative actions and criminal sanctions are independent lines
of inquiry which must not be confused or integrated.

Carroll v. Stump, 619 5.E.2d 269,
In addition to the fact that Appellant is not entitled to a remand of his case for consideration

of the outcome of the criminal case, it is unlikely that such evidence would have altered the

Commissioner’s finding. The Appellant proffers that “Mr. Moten’s criminal case was dismissed,

as the Prosecutmg Attorney of Ralelgh County declined to further prosecute the matter.” (Pet Brf.
at 5), and “the State dismissed the crlmmal proceedings against the appellant 7 Pet. Brf. at 7.

_ Because there was appa:rently no adjudication of the facts of the case, it is unlikely that the

Cothmissioner would have had any evidence which would compel him to reverse his finding, by a

preponderance of the evidence; and based on the arresting officer’s testimony, that Appellant was

DUI. Having so found, the Commissioner had a mandate to revoke the Petitioner’s license.




CONCLUSION

: Thé qaées cited by Appellant do not support his request for remand of his case to the
Appellee for consideration 6f the outcome of the criminﬁl cése.' Moreo{rer, tile granting of the relief
requested would cause a substantial upheaval of wellnsetﬂed_ law in West Virginia fvhich holds that
criminal pf'oceedings following a DUI arrest are not restfa_ints 611 administrative license revocation
préceedings '

WHEREFORE Appellee respectfully prays that the Final Order, entered March 6, 20006,
. be afﬁrmed |
Respectfully sﬁbmitted;

JOSEPH CICCHIRILLO, COMMISSIONER,_
OF THE WEST VIRGINIA DIVISION OF
MOTOR VEHICLES

By Counsel,

DARRELL V. McGRAW, JR.
ATTORNEY GENERAL

Janef{E. James g

Assistant Attorney General

" West Virginia State Bar #4904
Office of the Attorney General
State Capitel Complex

Building 1, Room W-435
Charleston, West Virginia 25305
(304) 558-2522
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