' BEFORE THE SUPREME COURT OF APPEALS OF WEST VIRGINIA-

WEST VIRGINIA PHYSICIANS’
MUTUAL INSURANCE COMPANY,
a corporation, '

Appellant,
ve | | | APPEAL NO. 33242
ROBERT J. ZALESKI, M.D,, e E Y
Appellee, } | ' '
e RO

AT RORY L' F’EP[HY IILCLERK t
OURT OF APPEALS A
i SUPR%“?;%A%S-F VIRIGIMA "

——TES L AR

i,.,. pnepe——E s

APPELLANTS, WEST VIRGINIA PHYSICIANS’
MUTUAL INSURANCE COMPANY, REPLY BRIEF IN SUPPORT OF
| APPEAL

Respectfully submitted,

D.C. Offutt, Jr., Esquire (WV #2773)
Perry W. Oxley, Esquire (WV #7211)
Jody M. Offutt, Esquire (WV #9981)
OFFUTT, FISHER & NORD

949 Third Avenue, Suite 300

Post Office Box 2868 |
Huntington, West Virginia 25728-2868
(304) 529-2868

Facsimile (304) 529-2999

Counsel for the Appellant, West Virginia
Physicians’ Mutual Insurance Company



TABLE OF CONTENTS

TABLE OF AUTHORITIES

I

IL

IO

INFTRODUCTION . .. ..,
ARGUMENT ... .
The Chis County Circuit Court Improperly

A.

CONCLUSION

TABLE OF CONTENTS

Denied the Appellant’s Motion to Dismiss
Because the Court Lacked Subject Matter Jurisdiction

Over This Case ... ....... T

The Denial of The Appellee’s Motion for
Summary Judgment And Motion to Dismiss
Are Appealabie As it Was Found To Be A

Final Appealable Order ............... ... ............

Dr. Zaleski Failed to Meed the Requirements
of Rule 8 of the West Virginia Rules of

Civil Procedure . ... ... .. .

The Circuit Court Improperly Denied The
Mutual A Hearing And Failed to Make the

Requisite Findings for Equitable Relief ...............

The Circuit Court Erred in Concluding that
The Mutual is a Quasi-Public Entity And That
It Owes Greater Procedural Safeguards Than A

Private Imsurer . ........ .. ... . ... ..

-----------------------------------------

......................................

............................................



TABLE OF AUTHORITIES

Caszes:

State v, Tommy Y., Jr e 2
219'W. Va, 530, 536, 637 S.E.2d 628, 634 (2006)

Lebron v. Nat'l R.R. Passenger, Corp. .. .. ... .. i, 5, 6
513 U.S. 374, 379 (1995)

Statutory Provisions:

W.VA.COD.E§33-2-14 e PO 2
CWLVALCODE§ B3-20F-2 . .. oo 6
W.Va. CODE§ 33-20F-4 ........ L RS SRTRTR 8
W.VA. CODE § 33-20F-4() .................. e 8
W.VA COoDEST.R. § 114-13-3.1 ... .. P R 2
Rules: | |

W.VAR.CV.P.8 ...... e PR e 4,5
W.VA.R.CIV.P. 15 . ..., PP [ 5

11




I. INTRODUCTION

The Appellant, the West Virginia Physicia-ns’ Mutual Insurance Company (“the
Mutual?), by counsel, D.C. Offutt, Jr., Perrj W. Oxley, Jody Offutt and the law firm of
Offutt, Fisher & Nord, offers the folloWing Reply to the Appellee’é, .“Br'ief on Behalf of
Appellee, Robert J. Zaleski; M.D.”

II. ARGUMENT

A. The Ohio County Circuit-Court Improperly Denied the Appellant’s
Motion to Dismiss Because the Court Lacked Subject Matter
Jurisdiction Over This Case.

The Appellee contends that the trial court had s.ubject matter jurisdiction over

this case because Dr. Zaleski_failed to exercise his administrative remedies fhrough the
West Virginia Insurance Commissioner. In support of his argument, the Appellée ‘
contends that various stipulated facts should be ignored outright, which is a tactic
taken throughout the Appellee’s Brief. In this instance, the Appelliee contends that
the December 8, 2004 letter to the Insurance Commissioner authored and titled by the

Appellee as, “Formal Comﬁlaint,” is nof in fact a Complaint received and acted upon

by the West Virginia Insurance Commissioner. The rationale behind this contention

18 thati the document sent to the West Vifginia Insurance Commissioner was a letter

in which he was just “attempting tol advise the Commissioner that the Mutual was -

being unfair for not renewing his insurance.” Further, the argument climbs out further
on a limb by contending that despite the Insurance CQmmiSSioner’s assertion to the

contrary, the Insuran_ceCommiésioner did not treat his December 8, 2004 letter as a



formal comﬁlaint,'

- The Appellee’s arguments are transparent and Wroﬁg. ‘The Appellee’s “Forma'l.
Compléint“_ has the same effect regardless of the medium upon which he makes his
argﬁment. The Appellee cites to no authority that there is a Iegalrrequ_;irement that a
“Formal Complaint” take thé form of a pleading or letter before the West Virginia
a “Formal Complaint” is a “Formal
Complaint” whether it is written as a traditional pleadiﬁg o-r letter, or whether its |
written on bond paprerr or t.ﬁilet' paper. Fufther, despite the form that the “Formal
Complaint” took, the Insurance Commissioner initiated a-m mvestigation based on the
“Formal Complaiﬁt” and issued a ruling that the Appellantuviolated no law. -

The Appeﬂee availed himself to the Insurance Commissioner’s jurisdiction and
received a response. The Appellee had the right pursuant to W. Va. Code St. R. §114-
13-3.1 to request a hearing for the Insurance Commissioner’s failure to act upon his
“Fomal Complaint.” The Appellee could have appealed any denial of the right to a
hea.ring to the Circuit Court pursuant to W. VA. Code § 33-2-14. Of course, these laws
are all published, and the Appellee was mofe than capablé of retaining 1éarned counsel
to handle the “Formal Complaint” with the Insurance Commissfoner.

The Appellee also argues that the Appellant failed to properly raise subject
matter juljisdiction at the trial court level in order to raise it during this appeal.
Howeirer;- as the Appellee also recognizes, West Virginia law allows subject matter
jurisdiction issues to be raised at any time, including on appeal. Statev. Tommy Y., Jr.,
219 W. Va. 530, 536, 637 S.E.2d 628, 634 (2006). Despite the Appellee’s agreement
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that the arguﬁent 18 flitﬂe; the A’ppé_ll'é'e goes on to-argue in his Brief that “the
Mutual’s argumenfs are not_well. taken because the Mutual never Seriously argued
m the Circuit Court that it lacked subject maﬁfer jurisdiction.” (emphasis added).
Unfortunately, the actual eirents of the case in no way support this cdntention as the

- April 27, 2006 Order clearly states:

B. The defendant objected on the grounds that the Court lacks subject
matter jurisdiction to hear this matter and moved that the Court dismiss
this case on said grounds. After reviewing the memorandum submitted
by the parties and. hearing arguments of counsel, the Court finds the
defendant’s objection is without merit and hereby DENIES its motion to
dismiss. :

Clearly, the .trial Court recognized the motion to dismiss for lack of subject matter
jurisdiction and denied the motion. As such, even if subject matter jurisdiction could
not be raised on appeal, the matter was clearly properly raised and decided by the trial
Coﬁrt.

- B. The Denial Of The Appellee’s Motion For Summary Judgment And

Motion to Dismiss Are Appealable As It Was Found To Be A Final
Appealable Ordex.

The Appellee argues that the Motion for Summary Judgment and Motion to '

Dismiss cannot be appealed at the time of the ruling. Unfortunately, the argumeht _
badly misstates the law regarding this issue, which is crystal clear. In pertinent part,
Rule 54(b) of the West Virginia Rules of Civil Procedure states as follows:

When more than one claim for relief is presented in an action, whether
as a claim, counterclaim, cross-claim, or third-party claim, or when
multiple parties are involved, the court may direct the entryofa final
Judgment as to one or more but fewer than all of the claims or
parties only upon an express determination that there is not just
reason for delay and upon express direction for entry of judgment.
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(E_mphasisj added.) Clearly, if the court m'ake's'a'. de.c.ﬁision.that is a final, app_éalable
order pursuant to Rule _54(b), the _appeal’ for the _fnotion for summary judgment and
motion to dismiss is appropriate.

Inthe April 27, 2006 Order, the Courﬁ Stéfed'tha£ it “incorporates the September
22, 2005 Order, which partially granteci Plaintiff's Motion for Summary Judgment and
denied Defendant’s Motion to Dismiss/) lotiﬁﬂ for Summar*y; J udg“ﬁen‘t:i’ Further, the
- same April 27, 2006 Order states that:
The Court further finds that the September 22, 2005 Order and the
decisions set forth herein represent a final judgment on some of the
claims asserted by the plaintiff, that there is no just reason for

delay and the judgment is entered on these claims pursuant to
Rule 54(b) of the West Virginia Rules of Civil Procedure,

(Emphasis added). 7 Clearly, the April 27, 2006 Order incorporates the Court’s Decision

on the Motion to Dismiss/l\/lotion fbr_ Summary- Judgment, and both the Order of
September 22, 2005, originally denying the Mutual’s Motions, and the April 27, 2006
Order_ incorporating the décision on the motion are final appealable orders under Rule
54(b). Thus, the appellate 1ssues raised based bn the deﬁial of the Appellént’s Motion
to Dismiss/Motion for Summary Judgment are properly before the. Court.

C. Dr, Zaleski Failed to Meet the Requirements of Rule 8 of the West
Virginia Rules of Civil Procedure.

In his response brief, Dr. Zaleski erroncously argues that he sufficiently
comphied with Rule 8 of the West Virginia Rules of Civil Procedure because he only
alleged causes of action in his Complaint that are assertable against a state actor;

therefore, the Mutual was put on notice of the claims made and relief sought.

e Lt em s e



ﬁnf‘ortunétely', the plaintiff haé taken the 'conéept of noticing pleédings to a new
ludicrous level by arguing that a plainiiff no longer has to assert facts sufficient to
make out a claim. Instead, the Appellee argues he can subtly p,ﬁt’ the oppbsing party
on notice during the course of litigation in liéu of making a short and plain statement
in his Complaint. Likewise, according to the Appellee, there is no need to even amend
his Complaint pursuant to W. VA. R, C1v. P. 15 hecause these subtle references given
thrbugh references in legal memorandum should give the opposing party clues to
claims the party is asserting. |

Clearly, the Appellee’s argument is terribly strained and fails to consider the
clear language of Rule 8 of the West Virginia Rules of Civil Procedure which requires
only a short and plain statement showing thE-lt the pleader is entitled to relief. Simialy
put, Dr. Zaleski did not assert sufficient facts in his Complaint to meet-therelements
of a claim for procedural due process, and he did not pray for equitable relief.
Moreover, a claim for “arbitrary and capricious” simply does not exist. Desgpite
numerous opportunities to amend the Complaint after the Appellant had raised.the
issue to the atteﬁtion of the Appellee and the Court’, the plaintiffs proceeded without
even acknowledging the insufficiencies or amending the Complaint.
| Further, Dr. Zaleski mistakenly cdxﬁ:ends that the United Sféteé Supreme Court
found 1t appropriaté for an appeals court to consider an argument that an entity is

public, even when the plaintiff disavowed it in the lower court and did not explicitly

! The insufficiency of the pleadings was raised in the Objections to the January 16, 2006
“Proposed Mechanism of Review And Appeal of Decisions not to Renew Insurance Policies Submitted
on Behalf of the West Virginia Physicians’ Mutual Insurance Company Under Protest.”
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raise it until his brief to the Sup.reme Court in Lebron v. Nat’l RR Pas.s'.eﬂger., Cerp.,
513 U.S. 374, 379 (1995). In Lebron, the Court set forth the traditional rule that
“lo]nce a federal claim is properly presented, a party can make any argument in
support of that claim; parties are not 11m1ted to the precise arguments they made
below.” (emphasis added )1d. However, unlike Lebron, the Appellee in this case falled
to establish a claim or set forth specific form of relief. The Court in Lebron did not |
suggest that a party would be permitted to assert a. new claim or demand diffefent_
relief on appeal. Because Lebron deals with making new appellate arguments, the

Appellee’s reliance upon it is misplaced.

7 D. . The Clrcult Court Improperly Denied The MutualAHearmgAnd Falled
to Make the Requlslte Findings for Equitable Relief

The Appellee makes an argument that the Mutual was not entitled te an
evidentiary hearing, that sufficient facts existed for the issuance of an injunction, and
then that the Circuit Court made the appropriate findings for an injunction. These
arguments, however, are unfounded and not otherwise supported by the law.
Specifically, an evidentiary heaﬁng is required ueder Rule 65(a) of the West'.Virgin.ia
Rules of Civil Procedure before an injunction may be issued. Further, the Mutual
specifically requested an evidentiary hearing and was denied the right to such a
hearing. See, April 27, 2006 Order. Further, the stipulated facts in the order de not
come close to touching on the scope of evidence relevant to the clements of a.n'
injunction. For example, the Mutual was denied the right te introduce evidence

concerning whether or not Dr. Zaleski would suffer harm if an injunction was issued




or whether tlr:ie pubiic interest was affected: Finaily? the April 27, 2006 Qrde.r does not
contain conclusions of law sufficient to meet the elements for the issuance“(.)f an
~ injunction, because no such rulings exist.

E. The Circuit Court Erred in Concluding that the Mutual is-a Quasi-

Public Entity And That it Owes Greater Procedural Safeguards Than
A Private Insurer.

The Appelle ircuit Court properly concluded that the Mutual
was a state actor based principally upon the creation of the eﬁtity. Unfortunately, the
Appell.ee have decided to turn a blind eye to the fact that the legislature did not create
the Mutual. Instead, the legislature enacted W. VA. CODE § 33-20F-4, wh’iéh stated
that “a physicians‘ mutual insurance company may be created és a domestic, private,
nonstock, nonprofit corporation.” The legislature did not create the Mutual, but only
provided incentives fbr its creation. Further, the legislature specifically stated that the
Mutuai “1s not and may not be considered a department, unit, agency, or
instrumentality of thé state for any purpose.” W.VA. CODE § 33-20F-4(b). Likewise,
“all debts, claims, obliga'fions, and-liabﬂities of the company, whenever incurred, shall
be the debts, claims, obligationé, and liabilities of the company only and not of the
state or of any department, unit, agency, instrumentality, officer, or employee of the
Sfate.” 1d.

The Appellant’s argument necessarily fails because the state did not create the
Mutual, but recognized the need for a physician owned insurer to provide medicél
malpractice and laid the.foundation to aftract the creation of such an entity. In faét,

the statutes that state that the Mutual “may” be created and that incentives would be
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provided for its creation strongly demonstrate that the Mutual is an independent
private entity created of its own volition. Further, the following statues express the
spirt and intent of the legislature by confirming that the Mutual and the state are
separate legally and fihan.cially. Clearly, a close review of the creaﬁon of the Mutual
reveals that it is necessarily a private entity.
e Mutu cistence as a private covporation is critical to its ability to
function in a complex and dynamic medical malpmctice insurance market. The ability
“of the Mutual to co-exist with its competitors in a challenging. market place also hangs
in the balance as dealing with-cor'npetitive disadvantages will cripple the Mutual.
Ultimately, the heaﬁth care of the ci_tizens of West Virginia hang in the balance, and
as a result, the best interests of the residence of our great state outweigh the rights of
one doctor, whose practice of .medicihe has been uninterrupted by the Mutual decision
not to renew his insurance coverage. For all these reasons, the Cour_t_ should find that
the Mutuai ié not é quasi-public entity. |
111 CONCLUSION

WHEREFORE, the Appellant respectfully requests this Honorable Court

reverse the lower court’s rulings, and for any and all other relief this Court deems

appropriate.
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