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I. KIND OF PROCEEDING
This is the Appellee’s brief in response to the Appellant’s ‘Ietter (dated January 1-3 2007}
to the Supreme Court mfeﬂnmg the Court that hzs prev:ously ﬁieei Petition, w1th an addltlonai
patagraph, was in I1eu of filing a Appellant Brief in this appeal. The letter indicated Appellee
.cou'nsel was -“ce’ed” with the Ietter, bﬁt Appellee’s counsel only became aware of the ieﬁ:er by

the Clerk of the Supreme Court ina teléphone call and then received from the Clerk, by

facsimile, a copy of the letter on Fanuary 17, 2007. To date, fﬁe letter sent by the Appellant has

jfet to arrive at Appellee’s counsel’s oﬁice_.

The Appéllam in the Facts and in the Discussion of the Law and Facfs uses the term
“Petitioner” throughout to reference the Appeﬁant, ané “Respondent” to reference Appgllee.
In the Appelieg’a’s brief, we have trigd to maintain consistency and avoid further confusion by use

~of Appellant’s reference to “Petitioner” and “Respondent”,

IL FACTS OF THE CASE

A, | Respondenr ’s response/correcﬂons of the Petttmner s Procedural sttwy
1. The case was filed as an action for divorce on May 22, 2003. The Court then consolidated a
Domestic Violence case (03 -DV-269) mto this action.-
2. The initial heanng was set by the Court Order on the 21¢ day of July, 2003, for February 24,
2004, at 12:45 p.m. |
3. On August 1%, 2003, the Petitioner (who in the Family Court proceedmgs was actualiy the
Respondent) filed his financial mformatmn with the Court The Petitioner did not file an answer
to the Complaint for Divorce. o
4. On August 20™, 2003 the Petitioner filed a Motion for Modification and a new ﬁnancial |

statement.
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5. The Court on the 4® day of March, 2004 filed a sealed copy of the entire file from the
Domestic Vlolence 03-DV-269 case. _

6. On the 5™ day of Marchs 2004, an Order was entered scheduli_ng Hearing and ‘ofherwise .
addfessing “Petitibn for Modiﬁcatioﬁ of .Ch.ild Support and Custody/Visitation” |

7. Order entered setting Final Hearing for thei 16™ day éf September, 2004 and other issues

. pending before the Court. |
8. On the 6™ day of December, 2004 the Final Divorce Order v%as entered.

The_fetitioner stated that the Requx%dent was represented by couhsel and the Petitioner
was pro se throughout his Petition for Appeal. This was the choice of the Peﬁttoner and his right
under the Constitutlon as he indicates several times in his brief

What the Petitioner faﬂed to mention was that the he did not always follow the
procedures in Famﬂy Court In particular, the Peiitioner failed to answer discovery from the
" Respondent in any way. The Petitioner’s counsel tries to portray the Petitioner as an unmfarmed
pro se lltigant in the legal system, but the Petitioner had knowledge of the legal system more
than the average lay-person, as he was the local bail bondsman, a business he hefd with his w:fe
The Petitioner was informed and savvy enough to submit a proposal on the equitable distribution
of the parties asseté and-de_rbts,, he submitte_d his paréut education certificate, and att‘mﬁté& t(; use
_ cﬁnﬁﬁal complaints filed against the B.espondexit on several occasions.

The Court took testimony from the parties on September 16, 2004 on all issues before the
Court. The grounds for the divorce were found to be adultery on the part of the Pétitioner. A.
request for a permanent restraining order on behalf of the Respondenf was denied, t_he
- distribution of the property and the allocation of the cuét‘ody and child support wés decided. The
Court also heard evidence on the Motions before .the'Court for sanctiéns, contempt a._nd attorney

fees. The Court heard on at least two prior occasions information from the Petitioner concerning
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his financial situation for which he based the award of child sﬁppoﬂ:l. The Court considered the |
evidence presented at the September 2004, hearing and aﬁdressed its findings in a letter dated
October .4, 2004. This Ieﬁ_:er was sent to the Pet&i@ﬂér‘ and the Respondent’s cduj;sel wnth &
paragraph Sfating fhét_if anything was left ﬁnaddressed or thefe was a-peed of further
élariﬁcation, the Court was to be notified in writing. The letter further directéd Respondent’s
Counsél to prepare the Decree. |

9. .Respondeﬁt’s counsel prepared the Decree and suﬁmitted it to the Court with a copy sent to |
the Petitioner. |

10. Respondent received said Decree and hired an At_toniey to Appeal the Order to Circuit Court,

11. The Appeal to Circuit Court was denied due to the timeliness of filing.

IH. ASSIGNMENT OF ERROR
Each of Petitioner’s points of error will be discussed in the Discussion of Law
IV. DISCU: SQION OF LAW
A. STANDARD OF RE VIEW
. Appellee agrees with the Appellant’s renditior_n of the standard of review. |
. B. The Petitioner misuses the holdings in | |
Carry. Carr 216 W.Va. 474, 607 S.E. 2d 803 and .

John P.W. ex rel_Adam W, », Dawn D.0., 214 W.Va. 702, 591 S.E. 2d 260 (2003)
to bolster his weak argament concerning the completeness of the record.

In Carrv. Carr, 216 W.Vﬁ, 474, 607 SE 2d 80?;, a decision relied upon by the Petitioner
but not adequately cited, tﬂis Court stated that the “parﬁeé have a dutf.te crgafe a compete
record.” However, this Court refuised to remand the casé for additional hearings based lipon that
error. In Carr, this Court stated that in lieu of a compléte record, “the petitioner shall set. lout in.

 the petition a statement of all facts pertinent to the issues he raises.”Jd. In his petition to the

3




Circuit Court ther Respondent did utilize this tool, however he made the mistake of dbing SO one
day past the expiration éf time in which to file his éppeal.
In support of ,h.is. argument that the Fmai Order prepared by the Respond-c_ef;t’_s‘ attorney
' Weis not a final order, the Petitioner cites Jokun P.W. on behalf of Adam and Derek W Dawn DO.
Petitioner failed to properly cite this case iﬁ his brief, so after an indepgndent search, the
Respondent was able to determine that the Petitioner was referring to John P.W. ex rel. Adam W,
v. Dawn D.O., 214 W.Va. 702, 591 8.E: 2d 260 (2003),__@l0pinion by.kth.is Court which déals
with a domestic violence proceeding. In said opinion this Court statés, “To avoid this problem in
the future and to allow proper jﬁdicial review, we hold that a family c‘oﬁft_ Judge who issues a
domestic }?iolence'protecﬁve order i;s reefuifed to make factual findings which describe the acts of
domestic violence that have been established by the evidence presented and to identify which
statutory definition of domestic viéience such facts demonstrate. “ I&  As the instant case dealt
with a final orcier fof divorce and not a domestic -\;iolence petition, the Pétitioner’s use of said
case was uncalled for and éompleteky inapplicable.
Beéause the casé law relied upon by the Petitioner is inapplicable to the case at hand
“and/or weakens his argument this Court is urged to dismiss his petition for app_eal. |
C. The facts surrounding this case e indicate that there was no injustice committed by the
Family Court or the Respondent’s attorney, only & misinterpretation of the deadline by the
. Petitioner which cansed kis pel’lrmtt te be untimely filed.
' The Petitioner’s argument.is an ‘attempt to justify his inability to file a timely appeal,
however the facts of the case, including those relied upon by the Petitioner indicate that his
' faﬂure to t1me1y file was based on his own fault and not that of the Court and/or Respondent

The Pentloner fails to pomt out in his brief that he himself was in receipt of said letter,-

just as was the Respondent. Therefore, although a clerical error may have occurred in the actual




filing of the létter as part of the record, the Pétitiu_x:ter had adequate knowledge of the contents
.there.in ﬁpon which he could have ‘based his argument.
Additionally, even 1f the Petmoner did not have the letter at the t:me he retamed counsel,
in hig petltlon for appeal the Petitioner reserved the right to supplement his appeal upon receipt
of the letter, In his bnef the Petitioner fails to explatn why this remedy could not have been
utﬂlzed one day prlor to his filing the petmanj which would have been within the statutory
guldehnes
A third explanation for the untimely filing of the ﬁetition is the Petitioner’s choice to
wait until two days prior to the expiration of the d_ea(ilin_e to retain counsel in this matter.
- Counsel was understan&ably'placed on a time constraint iﬁ ﬁ}ing the petition, which is likely the
reason the petition was filed one day after the statutory guideline. |
Fiﬁallsr, the Petitioﬁer’s handling of this appeal is demonstrative of .his lack of respect for
deadlines in filing appeals. The Clerk of this Court began sendmg letters to the Peutzoner in
October 2006 requesting he submit a brief in support of his argument to this court pursuant to
.the Rules of Appellate Procedure. The Petitioner waited nearly three months to réspond to this
Court and was therefore clearly outside of the deadlines imposed by this Court and the laws of
the State of West Virginia once again. | '
Becaﬁse the facts indicate that the real reason for the untimely filing of the appeal are due |
to mistake on beﬁalf of Petitioner and E’ns cmmse}, this Camri is urged to dismisé his petition. |
D. The Petmoner afgﬂmem that he was discriminated upon b v his choice to proceed pro se
in this matter is unfounded and not an excuse Jor his or his attorney’s inability to tzmely f le
liis petition for appeal with the lower conrt.

In hig petifmn the Petitioner conﬂnually aﬁudes to the fact that he was pro se in the

| original litigation. However such argmnents are aﬂfaunﬁeé an&i the Petitioner offers no factual or




legal basis which explains why the Pétitiéner’s choice to proceed pro se in this matter prevented
hnn from filing a ﬁmte appeal.

In support of his argument that the Petitioner was discriminated againsfbeCause of his
chdice to proceed pro sé , the Petitioner cites State ex. rel Dillon v. Egnor, 188 W.Va. 221, 423
| S.E. 2d 624 ( 1992). While the Petition_er is correcf in his recital of language from that decisioh,
the Petitioner fa'ﬂsrto state that in that case a pro se litigant had been asked to p;epare an Order,- a

~ far cry from what occurred in the present circumstance. :I‘he Petiﬁoner use of this case is
| - inappropriate in that there has been nothing to suggest that fhe letter not being filed Was
intentional on Behalf of the Respondent, other than the Petitioner’s wild accusations. In fact the
Petitioner states that he retained cbunsel late_'in't'h_e day on January 3, 2006. Counsel at that timé
discovered the ﬁﬁssing letter and contacted opposing counsel on January 4, 2006, the letter was
then entered into the court file ofi January 5,-2006‘ Opposing counsel’s qﬁick response and
helpful suggestion that Petitioner coﬁtact the Family Court as 2 sﬁeédier avenue to filing the
letter, .indicatg a cooperation on behalf of the Respondent, rather Vthan a conspiracy to aﬁzoi&
appeal as‘suggésted bjf the Petitioner. |
“E. The facté of the present case do not denote that the invited error doctrine is applicdble.
' The Petitioner bases his final argument on this Court’s decision in Robertsv. .

Consolidated-ﬁ‘oal Co., 208 W.Va. 218, 539 S.E. 2d 4?3 {2000), in which this Court discussed
the doctrine of invited error:

Invited f:rrér is a cardinal rule of appellate review applied to a wide range _

of conduct. It is a branch of the doctrine of waiver which prevents a party from

inducing an inappropriate or erroneous [ruling} and then later seeking to profit

from that error. The idea of invited error is to protect principles underlying notions of
Judicial economy and integrity by allocating appropriate responsibility for the inducement
of error. Having induced an error, a party in a normal case may not at a later stage of the

[proceedings] use the error to set aside its immediate and adverse consequences. [ at
228, 428. ' . '




In Maples v. West Virginia Department of Commerce, 197 W. Va. 318, 475 S'E', 2d 410
(1996), Syllabus Pt 1, this Court held, “ A litigant may not silently acquiesce to an alleged error,
or act1vely contribute to such errot, and then raise that error as a reason for reversal on appea.l 7
This Ianguagc suggests an active participation in the error to invoke the doctrine of mwted error,

In the present 01rcumstance the Respondent may or may not have been responsible for
the letter not being ﬁléd, as the Petitioner has provided ro evidence to indicate one way or the
other. Similarly, the Petitioner has provided no proof that the letter not being filed was not just a
clerical mistake; in which case the Respondent’s actions (.‘;Glli(i cleaﬁy not be construed as active.

Finally, the Petitioner does not explain how his feceipt of the letter plays into his
conspiraéy theéry. The Peﬁtiéner and the Respondent were both in receipt of the letter that was
madvertently left out of the record, therefore, Petitioner already had full access to the contents of
said letter, despite its absence in the court file.

Therefore, bgcause the Petitioner offers n{;' proof that the letter not being ﬁfed was .even
caused by the Respéndent and offers no explanation as to why the copy in the Petitioner’s receipt
was inadequate from which to prepare his appeal, this Court is urged to dismiss ﬂle Petition for
.Appeal filed by the Petitioner in this matter, as he has offered no explanation for his lack of filing
a timely appeal. - o

F. Petitioner provides no support to kis allegation that the time ta file an @peaf did not begm
until the letter was made a part of the file.

Although the Pet1t10ner mamtains that he timely filed his petition for apl;eal because the
' tu'ne did not begin to run until the Ietter was made a part of the record, the Petitioner provides no
support for this theory. In a letter dated January' 11, 2007, sent to this Court, but never sent to the
Respond'ent,' the Péﬁtioner-refers the Coﬁ;’t to “West Virginia Code §§ 51-2A-8(d) and 5 1-2A-14

regarding the record to be considered on appeal.” West Virginia Code §51-2A-8(d) states, “The

7
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'+ The Petitioner’s inability to timely file his appeal renders the appeal void, and the lower

court was correct in denymg his petitzon for appeal Therefore, this. Court is urged to dismiss the

) Pet1t10ncr 8 Petition for Appeai

V. PRAYER FOR RELIEF
* Because the Petitioner has provided no legal or factual reason for his inability to timely

file/his appeal to the Circuit Court, the Respondent prays this Honordble Court deny the petition.

- for-appeal and affirm the ﬁnal order based on the above stated grounds and reasonmg and to

award the Respondent her necessary attorney fees in defending against this action.

Respectfully Submitted,
. Heather C. Waslungton
By Counsel
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