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- Restatement (Third) of the Law Governing Lawyers, § 46 cmt. b
(Tent. Draft No. 4, 1991) : _




Come now the Appellants and file this reply brief in response to the brief filed by the

Appellee in this case.

Discussion of the Law

| ‘The Circuit Court's finding that, as a métter of Iaw; there was no
modification of the conting_ent fee agreement, was in error. -

Thé lLaw Firm Was retained to prosecute an action for “loss -_of income and other
damages sustained by Client as a result of the wrongful and improper mining of mineral
' property, " The contihgent fee agreement further provided that the Law Firm would receive
a percentage ofthe “loss of income and other damages sustained by Client és aresult
of the wrongful and improper mining of minera! property.” |

| ‘When that portion of the lawsuit was resolved and the amount of damages was
settled upon, there remained the fact that the coal companies iéckéd a valid lease and
other agreements with Ms. Marks and Ms. Luther, who owned a share of the property,

Accordingly, the companies negotiated a new lease and side letter agreement with
Ms. Marks and Ms. Luther. The income generated from these new agreements was not
"loss of income and other damages sustained by Client as a result of the wrongful and
improper mining of mineral property,” but rather new income going forward. As a result,
the serviceé provided by the Law Firm in negotiating and drafting these agreements was
not within the contingent fee a.greement and the firm should have been separately
compens_ated on an hourly ba.sis for these services.-

The Law Firm has raised the érgym_ent, for the first time on appeal, that the new
lease and side letter agreements were negotiated as part of the settlement “so that

Cannelton and Laxare could pay its (sic) damages over time rather than in one lump sum.”




Yet the Law Firm concedes théf the new lease and side letter agreement are at a n.‘larket‘l
rate and include no payment for past daméges.‘

Even if it were not so clear that these damages were not within the purview of the
cqntingent fee agreement, any ambi_g.uity must be resolved against the Law Firm. To the
extent that the contingent fee agreément may be found to be ambiguous_ as to whether the

| negotiation of a lease constitutes damages for wrongful mining, the comment togSection
18 of the Restatement ( Third) of the Law Governing Lawyers provides that contingent
fee contracts ére traditionally interpreted against the lawyers. Accord, Beatty v. NP Corp.,
31 Mass.App. Ct. 606, 581 N.E.2d 1311 (Mass.App. 1991); Merrimack VaHeyNa-tl. Bank
v. Baird, 372 Mass. 721, 724, 363 N.E.2d 688 (1977); Restatement (Third) of the Law
Governing Lawyers § 46, comment b (Tent. Draft No. 4, 1991). ' |

Despite the fact that these services were not included under the po_ntingent _fee‘
agreement and should have been billed separately on an hourly basis, the ﬁrmr was
apparently not satisfied with this arrangement and sought to receive a percentage of the
futUre rents produced by thé lease and side agreement. |n a letter dated March 31, 1998,
after the settlement agreement had been reached, Ray Byrd wrote to Ms. Marks and Ms.
Luther and recounted an agreer;nent from a télephone conference in which he states the
parties agreed that the firm would get 30% offﬁture payments. In fact, Ms. Luther and Ms.

‘Marks were toid that would be the arrangement and were given no option but to accede.?

'The Law Firm argues that although the new lease was at market rate, the agreement that the
existing lease did not include Marks and Luther is the basis for their insistence on taking a share of
future payments. Suppose this case had gone to trial and the jury awarded only $100,000 for damages
but found the lease to be invalid as to the plaintiffs. Ayear later, a separate coal company desired to
lease the property. Could the Law Firm seriously claim an entitlement t6 a share of the lease
payments? '

?Inits argument, the Law Firm relies heavily upon .an entry made hy Mr. Byrd in the Firm's time
entries. Of course, this entry is entirely self-serving and would not have ever been seen by any of the
Appeliants.




The Lew Firm strenuo.usiy argues that there was he_ver a.n‘y rnodification of the
contingent fee agreement. in response,;the income going forward is clearly not the “loss
of i iIncome and other damages sustained by Client as a result of the wrongful and
lmproper mining of mineral property.” |n addition, if there was no maodification, why is
the Law Firm relying s_o heavily upon the so~called Understanding? If the income going
forward were part of the damages for improper mining, there would be no need for an
Understanding.

‘This validity of this ‘Understanding which grossly increased the fee payable to the
Law Firm is addressed in Section 18 of the Restatement ( Third) of the Law Governing
Lawyers, which provides as follows:

§ 18. Client-Lawyer Contracts _
'(1) A contract between a Iawy'ér and client concerning the client-lawyer -
relationship, including a contract modifying arl_,existing contract, may be
enforced by either party if the contract meets other applicable requirements,
exceot that:
{(a) if the contract or modification is made beyond a reason-
able time after the IaWyer has begun to represent the client in
the matter [see § 38(1)], the client may avoid it unless the
lawyer shows that the contract_ and the circumstances, of its
formation were fair and reasonable to the client; and _
(b) if the contract is made after the lawyer has finished
provid.ing services, the client may avoid it if the client was not
informed of facts needed to evaloate the appropriateness of
the lawyer's compensation or other benefits conferred on the
lawyer by the contract. - '
(2)  Atribunal should construe a contract between client and lawyer as a
reasonable person in the circumstances of the client would have cons’rrued
it.




Corhmenti .e to Se_ction 18 of the Restatement provides that "[c]lient~laWyer fee
contfacts entered into after the matter in questioh is under way are subject to special
scrutiny. A client might accept such a contract because it is burden'some to change
lawyers during a r’epresehfati.on. A client might .hesitate to resist or even to suggest
changes in new terms proposed by the lawyer, féaring the IaWyer's resentmentor believing
that the prohoSais are méant to promote the client's good. A lawyer, on the other hand,
usually has no justifi¢ation for failing to reach a contract at the inception of the relationship
or pressing need to modify an existing contract during it. fhe lawyer often has both the
opportunity and the sophistication to propose approp_riatelterms before accepting a matter.
A lawyer is also required to give the client at least mini.mal information about the feeatjthe
outset....” |

“The client's option under this Section to avoid the contract may be exercised during
or after the representation. In particular it may be exercised during litigation about the
lawyer's fee, because that is when the former client is most likely to seek new counsel and
learn the facts refating to the fairness of the contract." /d.

Inthe instant case, the modification of the contingent fee agreement occurred after _
the settlement was reaéhed and when there was no !bnger any risk in the Iitigatioh.3

- Inthis case, there is abéolutely no evidence that the law firm informed the client at
thé time of the modification that it intended to charge a fee for as long as coal was mined
on the property, the possibility that the fee could be astronomical, or that it intended to

charge the fee against the clients' children and grandchildren.

*The Law Firm refers to risk arising from Laxare’s bankruptcy. Of course, by the time that the
settlement was reached, that risk was no longer present. It is also interesting to note that of the
$3,500,000 settlement, only $583,335 was paid by Laxare, which was purchased by Massey Energy.
The remainder of the settlement was paid by Cannelton, which was not in bankruptcy.
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As is stated in the Affrdavrt from Josephine Luther, one of the sngnatones to the
contlngent fee agreement, which was submltted in opposmon to the motion for summary:
judgment, in convincing herto acqu:esce in the modification to include the future receipts
within the purview of the agreement, the Law Firm falfed to provide her with the necessary
disclosures requtred for such a modlftcation lncludlng (1) the fact that |t intended to charge

- a fee for as long as coal was mined on the property, (2) the possibility that the fee could
be astronomical, (3) that it intended to charge the fee against the clients’ children and
grandéhildren; and (4) the alternatives fo including the work under the contingent fee
agreement. | |

_ ,Fe'éling thatthey had no alternative at that stage of the proceedings, Ms. Marks and
Ms. Luther acquiesced in ttte modification of the contingent fee agreement.

The law firm also céntends thét it_s clients waived any objection to the contingency
fee agreement and to the modification of the agreement by complying with the same for
15 years. First, it has not been 15 years since the clients learned that the law firm insisted
on taking a percentage of future payments under the lease. That did not occur until 1998,
and in 2003, the defendants objected to the agreement, after Iearrting that the Law Firm
contended that such fees ran in perpétuity and sought the advice of separate counset.

More importantly, the parties have a continuing right to object to an excessiye _fee..
The cases cited by the plaintiff in their motion_ did not deal with the issue of attorneys fees.
On the other hand, in Committee on Legal Ethics v. Tatterson, 177 \W.Va. 356, 352 |
S.E.2d 107 (1986), this Court held tha.t ifan attorney's fee is grossly disproportikonate to the
services rendered, the fee is "clearly excessive" within the meaning of Disciplinary Rule

2-106(A), even though the client has consented to such fee."




The rationa.le for_this.rule is. explained in Section 18 of the Restatement (Third) of
the Law Governing Lawyers. In colmment e, the authors note that "[tJhe client's option
under this ngction to avoid the contract may be exercised during or a:fter the representa- _
tion. In partlcular it may be exercised during I|txgat|on about the lawyer's fee, because that
is when the former chent is most likely to seek new counsel and learn the facts relating to
the fairness of the contract."

Accordingly, there_is no waivé.r of the _right to object to the unreasonable and
exorbitant fee.

The modification was made without the appropriate disclosures and cannot be said
to be vaiid. In essence, the modification grants the Law Firm a 30% interest in the

property.-

. The fee sought by the Law Firm is unreasonable.

As noted previously, the Law Firm received a fee of $1,108,409.586 for its services
in this case, representing a premium of 2.66 times its hourly rate. As of the date of the
summary judgment, there had been only minimum royalty and wheelage payments on the
lease. As coal mining commences on the property, the royalties could extend into millions
of dollars, with the law fi.rm cléiming 30% of the royalties. Thié could end up in a fee of
millions of dollars for negdtiating and drafting a lease. The excessiveness of such a fee
is obvious. |

in Committee on Legal Ethics v, Tatterson, 177 W.Va. '356, 352 S.E.2d 107

© (1986), this Court stated:

If an attorney's fee is grossly diSpro'portionate to the services rendered and
is charged to a client who lacks full information about all of the relevant
circumstances, the fee is "clearly excessive" within the meaning of Disciplin-
ary Rule 2- 106(A) even though the client has consented to such fee. The
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burden of proof is upon the attorney {0 show the reasonableness and

fairness of the contract for the attorney's fee. See In re Kennedy, 472 A. 2d'.

1317, 1322, 1330-31 (Del.), cert. demed 467 U.S. 1205, 104 S.Ct. 2388, 81

LEd.2d 346 (1984);  Florida Bar v. Moriber, 314 So0.2d 145, 149

(Fla. 1973); Harmon v. Pugh, 38 N. C.App. 438, 444, 248 S.E.2d 421,

424-25 (1978), petition for dfsc:ret;onary review denied, 296 N.C. 584, 254

S.E.2d 33 (1979); In re Stafford, 36 Wash.2d 108, 113, 119, 216 P.2d 746,

748, 752 (1950) (en banc); C. Wolfram, Modern Legal Ethics § 9.3.1 at 520

(1986). '

177 W.Va. at 362-63, 352 S.E.2d at 113-14.

The Law Firm insists that thts Court look at only the payments received to date to
determine the reasonableness of its fee. The Appellants are not cha!lenglng the fee that
the Law Firm received for obta_lnmg the $3,500,000 settlement. The Appellants rather
Challenge the Law Firm taking a 30% share for drafting the new lease on the property.

In opposition to the motion for summary judgment, the defendants submitted an
affidavit prepared and executed by Teresa Tarr, an expert witness retained by the
defendants in this‘case. Ms. Tarr is a former Assistant Disciplinary Counsel in West
Virginia and has testlﬂed as an expert witness on ethics issues. As the afﬁdav;t states, Ms.
Tarr has reviewed the record to date in this case, and itis her opinion that the fee coliected
so far on the lease is grossly disproportionate to the work performed and that the
dispreportionaiity will increase as time goes on and more fees are taken. She further
opines that the fee violates Rule 1.5 of the West Virginia Rules of Professional
Conduct.

In the final paragraph of her affidavit, Ms. Tarr states:

Based upon the foregoing, the fee as it relates to the lease and side letter
agreement is clearly excessive. The present h'ourly fee for Plaintiff is-
approximately $515.96. That figure would only continue to increase as time
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went on and F’Ialnttff received more and more payments The $515.96 an’
hour figure is grossly dlsproportlonate to the work performed since 1998.
The agreement is speculatlve and open-ended. It is evident from the facts
of this case that Ms.. ‘Marks and Ms. Luther clearly lacked full information
“about the cxrcumstances of such an agreement. Therefore, the fee is clearly
excessive and wolatlve of Rule 1.5 of the West Virginia Rules of Professional
Conduct

The Circuit Courttotally ignored this affidavit in granting summaryjedgment for the
Law Firm.

The Law Firm sought to prevent the Circuit Court from considering the.Tarr affidavit.
Previously, the Firm contested her qualifications as an expert witness. The Firm appears
to have abandoned that argument.

- The Law Firm argues that the expert opinions set forth by Ms. Tarr in her Affidavit
ere not admissible, citing Jackson v. State Farm Auto. Ins. Co., 215 W.Va. 634, 600
S.E.2d 346 (2004). This argument overlooks the fact that Ms. Tarr is not telling a jury what
 the law is, but is providing an opinion of the application of the law to the facts to assist the
trier of fact. The Jackson.orpinion relies heavily on Professor Cleckley’'s Handbook on
Evidence for West Virginia Lawyers, quoting exte'nsively from that wo.r"k, In his treatise
Professor Cleckley notes exceptions to the generat rule, stati.ng_ that “law experts are
allowed to testify as to the reasonableness of another lawyer’s conduct. In doing so,. a
Iawyér may very well state her Understanding of the legal standard on which she based her
opinion.” 2CIeckaey, Handbook on Evidence for West Virginia Lawyers, (Cum. Supp.)
§7-4. .
Before the Circuit Court, the Law Firm attempted to justify the fee as analogous to

a structured settlement Astructured settlement however, provides for a set payment over -

- o - . E



either a eet number of years or over the life of the payee, \nhich can be judged by
reference to mortalify tables. See Cemment e to Section 35 of the Restatement (Third) -
of the Law Governmg Lawyers. In such SItuatfons the present value or cost of the
structured settlement can be determmed and all parties will be aware of the value prior to
settiement. In this case, there is no such ability, and there is no evidence that the law firm
disclosed the potential value of the fee before imposing the modification on its cl'ients.

In the Circuit Court, the Law Firm further attempted to justify a huge fee of unknown
propertions by stating that (1) the damages could have been as high as 59 miliion doliars,
and (2) that courts have awarded fees of $1 ,OO0.00.per hour. First, the reliance on the 59
million dollars is fetuous, since the Law Firm pressured its clients to accept a settlement
of $750 000.00, in which case the fee would have been only $225,000.00 — far less than’
what they ultlmately received from the damages for past mining. While the Law Firm
denies this, the Appellants refer to a meeting held in Wheehng atwhich Ms. Merksr, her son
Tony, Mr. and Mrs. Luther and their son Bill met with Mr. Byrd. in that meeting, Mr. Byrd
went over the reasons not to pursue the case and to accept the money on the table. At
that meeting, Mr. Byrd even brought in a former Supreme Court justice to give a “‘gloom
and doom” assessment of the'caee. The plaintiffs refused the settlement, u!timafely
resulting in a much, much larger recovery. |

Second, it is at this point impossible to determine the hourly rate which the LaWFirm
will receive. if there is enough mining going forward, their fee could be greatly in excess
of $1,000.00 per hour. In addition, in Abramson v. Laneko Engineering Company, Ciﬂ/il
Action NQ. 3:04-0489 (5.D.W.Va. May 26, 2005), a case upon which the Law Firm .'relies,
the damages were known, the fee was no"f being paid by the client, the Court found an

- exceptionally high risk and novel issues involved, and the Court found that the law firm was




enforcing an important public policy. In addition, the Court r.educed the attorneys fees to
ten percent (10%). | |
| - As noted aboye, when the Law Firm cpnvinced the defendants to acquiesce in the
modification to the contingent fee agreement, there was absolutely no risk; the case had
been settled. | |
This Court ehould not permit the La'w Firm to exapt a huge fee of unknown
‘proportions from the F’etitioners forthe negotiation and drafting ef coal mi‘ning agreements.
- ik The modlftcatlon of the contingent fee agreement violates the Statute of
Frauds. |
- West Virginia Code § 55-1-1 provides that an agreement that is not to be
performed within one year may not be enforced unless in Writing and signed by the part/y
againstwhomiitis charged. The modification to the contingent fee agreementis not signed
by either Josephine Luther of Mary Catherine Marks. Accordingly, it cannot be enforced

against them or their successors.

Relief Prayed For

ltis clear that Ms. Marks and Ms. Luther did not intend to make the Law Firm a 30%
owner of the property, a partner in their business, or a member of the family.

The Clrcurt Court erred in granting the motion for summary judgment when there
were and are genuine issues of material fact These issues include (1) whether the
services performed in negotiating and drafting the coal agreements falls within the ambit
ofthe contingent fee agreement as “loss of income and other ctamages sustained by Client
as a result of the wrongful and improper mining of mineral property;” (2) whether the
mcfusmn of the coal agreement services const;tuted a modlfrcatlon of the contingent fee

agreement (3) whetherthe Law Firm provided sufficient dlsclosure toits clients in insisting

10



that the draftlng of the agreements be compensafed under the contmgent fee agreement

and (4) whether the fee sought is reasonabie '

Accordlng!y, the Appellants respectfully pray that this Court reverse the decision of |

the Circuit Court of Ohio County. |
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