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Appellants Terry R. Mace and Donald Mace her husband hereby reply to the Appellee 8

Bnef as follows

| SUl\MARY OF THE REPLY

Lonfronted mth the absurdn:y of its attempt to re—wrlte Hannah v. Heeter L1berty Mutual
' .has now abandoned xts posmon (which induced the lower court to change the term " potenual“ to
1mpendmg a_nd was pl_votal 11_1 the lower court's grantmg of summary Judgme_nt)'and has

felreatéd iﬁfo a positidn wh_ich asks the Suprems C..ou.rt of Appeals to resolve all of the gen_u’i_ne: .
issu_esof material facl m Liberty Mutual‘s favor, falsely claimiﬁg ’dlat they a_rs "undisputed."' o
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| leerty Mutual's revised position is as'.devoid of supporting law or facts as its first atternpt and -
the lower court‘s order grantmg symmary Judgment hav1ng been the result of that court 8 (1) .
abrogatmn of a legal standard expressly estabhshed by the Supreme Court of Appeals and (2)
unsupportable ﬁndmgs of d1sputed facts, should be reversed and the case remanded for a tr1a1 on

the ment_s.-'

1. "Potenttal" vs: "Imnend g'" leertv Mutual Retreats -

| _ Clearly central to Judge Blooms ruhng was this ﬁndmg at Paragraph 3 of hlS Order as

. follows:
© With respect to the first requirement of Hannah, the eyidence is undisputed that
- there was no pending or impending case at the time the Plaintiffs sold their vehicle:
- to Liberty... (ltalics added). The Plaintiffs had not filed suit agarnst Ford and

never informed Liberty of any intention to file suit against Ford i in the future.
Thus, the Court concludes that the first requirement of Hannah is not met and

_Lrberty is entitled to surnmary Judgment
R-2590-2598. o | | | s
- The absurd_ity and 'arroganee of Liberty Mutual's succes'sﬁll'attemp_t to have Judge Bloom .
abrogate the hold'ing in Harrnah by cllanging the word "potential" to "impending""s was'.f fully
expose_d in Appellants" Opening Briet‘ As a result Liberty Mutual‘s Tesponsive Bnef scarcely
mentions the term nnpendmg" and no Jonger ‘seriously urges that 1t can be properly substltuted
for "potential " Nonetheless Lrberty Mutual still clings to the notion that, despite the facts that- o
Liberty Mutual had itself prewously filed a product ltab111ty clalm ‘against Ford expressly allegmg' _. :
 that the Explorer was dangerously defective and had paid out miilions of dollars on hundreds of
clatms mvolvmg upsets (rollovers) of Explorers, and desprte the fact that leerty Mutua_l had '
‘been directly notified by Mr. Mace that his wife had been injured in the rollover of their Explorer
leerty Mutual had not had “actual knowledge as required under Hannah R—2590-2598

Liberty Mutual now urges this Court to make the same ﬁndmg



_ Appellants reSpectfully submit that, properly applymg the language expressly set forth in

5 Hannah the only ratlonal conclusron is that Liberty Mutual havmg ﬁled its own claim that the '

) Explorer was defectlve by reason of msuﬁcrent resrstance to rollover and havrng pald out rnrlhons -.
_in Explorer rollover clarms knew that every Explorer rollover mcldent mvolvmg one of its
msureds was a potem';al clarm, and when L1berty Mutual recerved actual notice (Mr. Maces
| - phone call descnbmg h1s w1fes Explorer rollover accldent) the Hannah standard was met:
| :leerty Mutual then had aetual knowledge of a potentral clarm The lower court's ﬁndmg to the

- contrary was revermble error Fmally, in response to Lrberty Mutual's pohcy argument that it

Would be oppressrve to requlre an insurer to comply wrth Hannah and preserve as, evrdence a .

o vehrcle it knows to be defeetrve Appellants heremaﬁer demonstrate the snnphclty of a reasonable _

means by Wlnch the insurer can and should dlscharge that duty

2. "Actual" vs'. "Co'nstructive" Knowlegg_

, Lrberty Mutual devotes much ofits brlef to the patently false assertion that the Maces"

claim is based upon "censtructrve" notrce See eg, Appellee s Brlef at p 9: "The Maces

proceed not under a clalm of actual knowledge but constructrve knowledge a standard thrs

Court has rejected in neghgent spohatlon cases." A respons;ble htrgant would be embarrassed to .

come before th1s State's hlghest court and make such an assertlon knowmg that 1ts falsity s made

apparent _by very exphcrt language m.the Complamt of p‘lamtlﬁ's beIOW‘

_ 51 As ofthe dai¢ of the accident, defendant Liberty Mutual by reason of
havmg paid out tens of millions of dollars to victims injured iti other first-event, smgle~
vehicle rollover accidents involving Ford Explorers manufactured and sold in the
United States from Model Years 1991 through 2001; by reason of its own internal risk
analyses and communications with. attorneys representing Explorer rollover victims;
and by reason of its own monitoring of insurance industry data reporting accident rates
among sport utility vehicles, had actual knowledge of the potentral civil action that
could be brought on behalf of Appe]lee (Emphasrs added). . _ :



Apparently, it was not enough to deceiize the lower court with the "potential-means'—itnpending“

rmsrepresentatzon, leerty Mutual now descends to the level of trying to persuade th:s Court that even

though plaintiffs below spmﬁcally pleaded and proved Laberty Mutual‘ "actual knowledge .“ they
really were proceedmg under a claim of * constructlve" knowledge. Nowhere in their pleadmgs or :
briefs do the Maces suggest that leerty Mutual, havmg 1tseif ﬁled a product habthty complamt agamst
F ord allegmg that the Explorer is defectlve had only "constmctlve" knowledge When it filed that claJm |
or later when it recelved notlce of Ms Mace's rollover acmdent Ttis hard to concelve of more
convincing ewdence of acz‘ual knowledge and leerty Mutual's c.ltatlons to dozens of cases that can
- readily be dlStlIlnghed ﬁon_n the case at bar do nothmg to reheve the company ﬁ'_o_m its o_l_)llga_tzons” ;
under Hannah. o '

3 Materlal Facts Claimed by leertv Mutual to be "Undlspnted" Ar
Seriously Controverted and in Dlspute :

For ease of reference Appellants will address each of the pomts raised by leerty Mut:ual -

in the order in Whlch they were e set forth in Appellee s Bnef under "Dlscussmn of Law " as

follows: |

A Sta_mr;_t_iard of review. The parties are in agreement that the standarrl of review is B

de novo.
B. Contrary to Liberty Mutual's assertion that there'were' "no g enuine issues of
materlal fact" the Maces have shown that there are several such issues in dlsputg. In the

paragraphs that follow 1t is apparent that some of the matenal issues of fact are’ elther in dlspute S

or were wrongly deezded by J_udg_e Bloon_r and L1berty Mutual's assertion is unwarra'nted.-. At a |
miniinum, the foﬂow‘ing issues-are in dispute: (1) whether Liberty _Mutual‘-s.conduct was

"reasonable;" (2) whether the Maces could have survived summary judgment on _behalf of Ford



- _. Motor Cornpany, glven lthe eﬁ‘ect of the evidence spohatlon on their burden to show that the :
. Explorer 5 stabdrty defect was the proxnnate cause of Ms Mace s m]urtes where Ford could be '
_.expected to raise (as Ltberty Mutual ra1sed) the possrbrhty of the "unreparred ball ]omt" asa
- proxnnate cause of Ms Mace s acctdent (3) whether the Maces $5(}l 000 was a substantral" sum,
| foreclosmg therr cla1m under Hannah or whether 1t was a "small fl‘&CthIl of its value n
._ recogrntmn of the fact that the defectwe product at issue in the case had been destroyed " as the
| _Maces allege (4) the extent of Ms Maces mjunes whlch are mmnmzed 1n leerty 8 Bnef at p.

1 1, as "relat1ve1y mlnor " but whlch in fact, caused her to be hospltahzed and to suﬁ'er chromc | |

S | problems and surgerles and (5) whether leerty Mutual's facdrtatron of the destruction of the

| _.Maces Explorer was "ev1dence spollatron or the mere exerclse of “rights of property ownershrp o
.wlnch had accrued to therr insurer. The fact that Liberty Mutual clalmed "Cross—asmgnments of
| _Error" in 1ts Brref and ﬁrrther clatmed that Judge Bloom should have decrded these issues of fact 3
| in leerty Mutual's favor demonstrates that they remained as disputed questlons of matenal fact ,
.'when Judge Bloom entered his Judgment Order dtsnussmg the Complaint. Other genume issues
of matertal fact wrongly declded by. Judge Bloom are set forth below. .

: : C leertv Mutual‘s assertion that "the evrdence was undlsguted that ILrber_ty
'Mutual] hgd no actual notlce that the Maces mtended to f' e st agamst Ford" and thg .

| "Jud eBloom ro erl concluded lee.

an attempt to mrsagniy Hannah and is contradlcted bv the evrdence As has been clearly
shown, the Hannah standard is not whether the party claiming spohatlon "mtended to file sult "
 rather, it is whether the spohator had "actual knowledge ofa potent1al clatm." Once agam

| leerty Mutu_al is caught tak_lng hberttes with the express language of that' opmron of this Court.

was entltiedtow ud ment asa matter of iaw“ is



'Moreover 1t has been clearly shown that Judge Bloom ] grantmg of summary Judgment was -

wholly predicated upon the abrogatron of the express language of Hannah and was thereby |

reversrble error.

_ D.  The Maces drd lid, indeed, 1dentll_'1 the "sigecm] cnrcumstances" grvmg rise to
Lrbe[_tx Mutual's obllgatlo not to destrov evrdence, and J udge Bloom'g findmg to th

contrary was reverslbie error. The Maces have shown the fo]lowmg specral crrcumstances

leerty Mutual, berng ina umque posrtron Wrth specral knowledge not generally avallable to 1ts lay .
customers, havmg taken possessron of the ewdence (the Explorer) havmg 1tse1fbeen a plamtlﬁ' |
allegmg vehicle stabrhty defects in an Explorer rollover case, havmg paid out mrlhons in losses in

| Explorer roilovers havmg been prevmusly found to have commrtted spol1at1on ina product o
liability act1on in Pennsylvama and having been notlﬁed that Ms Mace had been m]ured in an -.
Explorer rollover rmplrcatmg the saine desrgn defect that gave rise to its own defect clarm, created

the "special clrcumstances" contempiated by Hannah to grve rise to.a duty to preserve that e
ewdence 5 | R | L | _
L.ih erty Mutual did hot meet the Stahdard of. "Reasogehlerless"- :

As was shown in Appellants Openmg Bnef | this Court's deczsron in Hannah ﬁnds robust.
support in the reasomng of other courts, and n at Ieast two of the leadmg cases 1mposmg.a duty

to preserve evrdence Liberty Mutual was a pany A standard of “reasonableness" was apphed to

the 1 msurers conduct and in each case, as in the case at bar Libe Mutual’s conduct came up - -
p

short In Plrocchz V. Lzberty Mutual In.s"urance Co., 365 F. Supp 277, 282 (E. D Pa 1973) the |

_ court disagreed w1th L1berty Mutual's position, holdmg as follows



' Under the general law of torts, a defendant may voluntanly assume a' duty by
affirmative conduct ‘which -would not exist in the absence of such conduct. See
" Prosser, Handbook of the Law of Torts, 4 ed. (1971), § 56 and cases cited therein.
Under the law-of Pennsylvania, a person who makes an engagement, even though
- gratuitous, and actoally -enters upon its performance, will incur tort liability if his
o negligence thereafter causes. another to suffer damages. Pascarella v. Kelley, 378
- Pa, 18 IOS A.2d 70 (1954) Rehder . leler 35 Pa Super. 344 (1908)

% The standard requlred in the performance of a duty created by affirmative oonduct-
-is reasonable care under all of the circumstances, and the duty may be
- terminated ‘when. circumstances permit by’ giving notice of the intention to
"termmate and dlsclosmg what Temains  to be done, Prosser, Supra § 56.

Breach of duty under Pennsylvama laW is the failure to-exercise reasonable care -
-under all the circumstances of a particular situation:. . Smith v. Phrladez?)hza Tmn_g
Co., 173 F. 2d 721 (3% Cir. - 1949). Summary judgment is usually not
appropriate in negligence cases, Wright and Miller, Federal Practice and -
" Procedure, Civil § 2729, since the application of the standard of conduct of

" the reasonable man usually requires a full exposition of all the underlymg _
facts and circumstances. While it is clear that plaintiff has the burden of =
proof with respect to assumption of a duty and its subsequent breach, it is
equally clear that he is entltled to his day in court to present the evidence he__
has ves’ : _

-Pzrocchz v Lzberty Mutual Insurance C’o ‘at p. ._28_2 _('_"Emphasis. added).-
In the case at bar, a Jury couId reasonablyr conclude that Lrberty Mutual havmg voluntarily B '
taken possess1on of the Maces Explorer and knowmg that the vehicle was the ba51s ofa potentlal ' |
defect clarm smnlar to. the one leerty Mutual had ﬁled m Florrda and then faerlrtatmg its |
' destruction drd not exercrse reasonable care toward the Maoes Rather it would have been
reasonable for leerty Mutual to have rnfonned the Maces of what the company knew about the
| Explorer s stability defect and to aﬂ‘ord them the opportumty to preserve the velncle at therr own
| 'expense untrl they made a deterrmnatron as to whether to file a claim. Instead Liberty Mutual

kept to 1tself what it knew about the Explorer’s defective destgn and proceeded with some haste



to dispose of the evi.d'en'c.ie, and Judge Bloom fOrechsed'tl_ie Maces from having their day in court
and presenting the full cprsiﬁon that justice-requires‘. o

' Liberty Mutual, in its brief; describes a hypotﬁétical cése' in Whlch :the"comfany mlght be _
.required to éreserve a vehicle ad inﬁnitum;. howe'vér, a very simp'lersoluticlm_ is.-'_évailabl_lé-_ 'to 'théﬁ
| compa'rllyi.. .:I‘here is 1o reason .vn.zhy Lzberty Mutual .cannlolt, ."up(')_n .'ré'ce_i'\-r_ing notic_é that Qﬁe of its
insureds has be_é_n injured in a,n Explorer rollover, send out with its_irﬁfial_papgrwork (wntten ,
claim fc&m,_ péwer'o'f attoméy, title transfer docpments; etc.) a s_izhﬁle _n_oticet on a-:3" x 8" i}iéce of '

p_apef (one—thifd of a page, requiring no additidnal-pqstage), with these words: :

Liberty Mutual is aware that a number of persons injured in- Explorer rollover
incidents have filed lawsuits against Ford Motor Company alleging that the vehicle
is defectively designed. You may potentially have such a claim and, if so,
preservation of your vehicle as evidence may be necessary. As a service to you,
our Valued Customer, Liberty Mutual will arrange to have your vehicle stored ina
- secure facility to and until [date specified as thirty (30) days from the date of the
letter] in order:to afford you time within which to seek legal advice, if you'so. - -
desire, and determine your tights and obligations. Should you desire to have the
vehicle preserved after [date specified], it will be your obligation to (1) provide
Liberty Mutual with written notice of such intention on or before [date specified];
(2) make the arrangements for further storage of the vehicle; and (3) pay the costs
thereby incurred. ‘Should you not desire to have the vehicle preserved, you may -
notify Liberty Mutual of that fact and we will proceed to dispose of it in
- accordance with our usual procedures. - _ L

. _Such. a s_impié notification 'would_enable Liberty Mutual féaSonably "to. dis‘c.hargé:its' f_h’nj
not to desfr;)y p_otentiﬁi Ve\.ric.ience. Tn the é:a.se of infants, the prc(:éss becQﬁzeé adnﬁttedly more o
| coﬁpiic_ated but can nonetheléss be l;esolved by a summary procée’d_in_g désighed to': protect t’h,ei |
rights b_f the injui'éd child. “Réa’sonableness“ would beﬂaitﬁy prevail in such circumstances,

especiaily where the preservation of evidence is so fiindamental to our system of justice,



In Balzozzs V. McNezl 870 F Supp. 1285 (MD Pa. 1994) cited in Appellants Opening

. Brlef the federal court faulted Lrberty Mutual for destructton of evrdence ina product ltabthty/ﬁre

: case, holdmg (870 F. Supp at 1290) that L1bert y Mutual was under a duty 1‘0 preserve evidence
) - whzch zt lmows or reasonably should krzow is’ re!evant to- the action. | “Accordmgly,” said the .
Court | “leerty Mutual owed a duty to preserve ewdence relevant to the origin and cause of th1$
| ‘ﬁre as soon as 1t 1denttﬁed a potentlally responstble party 7 All Appellants ask in the case at bar
. essence zs that Lzberty Mutual be requtred in the cause of reasonableness to share w1th its

mjured customers what the company 1tself knows and/or has alleged about a defectlve product _'

. and the need to. preserve the vehrcle for a reasonable ttrne We respectﬁllly submlt that such-a. _

: _ requtrement is wholly consistent w1th the letter and spmt of Hannah. At the time of Ms Mace 5
: acotdent Ford already had knowledge as to the 1dent1ty of the "potentially respons:ble party,"_

namely, Ford Motor Company, and L1bexty also knew that Ms. Maces Explorer was cnttcally

' nnportant evxdence

I.).esptte a lengthy survey of case law mvolwng 1nsurance coznpames and evzdence
spohatton L1berty Mutual remams unable to c1te any cases with snmlar facts or credtble authorlty
for the proposmon it seeks to advance namely that an msurance company hawng actual
knowledge of a potent1a1 clalm can be vmdzcated in 1ts destructton of evidence supportmg that
| claim by the mere tact that it acquired the victim’s vehlcle and could do w1th it as it pleased.

As the Maces have prewously shown, Pzroccht was deelded in 1973, nearly twenty (20) years
before Ms. Mace’s Explorer rollover acc1dent Balioiis came down in 1994, some eight (8) years -
| before Desplte the lessons t‘rom these two cases, and desptte the clear language of Harmah, leerty

Mutual failed to nnplement procedures that would have prov1ded safeguards agamst the destructton of
| 10



the Maces’ ewdence after L1berty Mutual had recerved actual lmowledge of thelr potentral claun
Judge Blooms deClSIOIl, at the urging of L1berty Mutual, elfectlvely approved of that result only

reversal by this Court can nght that mong

Cross-assignment of Eri-or A: | leerty Mutual urges that " [b]ecause there is no
ewdence that the vehrcle was altered when it was owned by L1berty .Tudge Bloom should have

concluded that Liberty was entrtled to ]udgment as a matter of law on this i issue."” 'I‘h15 asserhon, of

course, ignores the reahty that the moment leerty dehvered possessron of the vehlcle to the operator L

of the salvage yard, 1ts destruction as ev:dence was assured In leerty Mutual‘s own words when a
vehrcle is sold for salvage it gets" '"cut up for parts, whwh, of course, zs how salvage works .

Appellee S Bnef at p 18. Knowing this, leerty Mutual owed a duty to see that the ewdence was not

"cut up for parts” and thereby destroyed

' Cross-assign ent of Error B: Liberty Mutual alleges that "because the ewdence is

: undxsputed that Maces' clann agamst Ford would have survlved summary Judgmem: Judge Bloom |
should have concluded that leerty was entrtled to judgment as a matter of law on this issue.” Here
agam, L1berty Mutual would have this Court ignore material issues of fact, mcludmg the facts that (1) ) |
former Ford: ch-prestdent Thomas Feaheny had filed a sworn aﬂidawt avernng that the spohated
ewdence was v1tal to plamttﬂ" s ability to prevarl ina pondmg or potentzal c1v1l action and that "
plaintiffs encounter extreme diﬂiculty in defending against Ford’s spohat;on motlons in such cases, and

(2)mn then' case against F ord, the Maces would have the burden of proof on the issue of prommate |

 cause a.nd even though they could show the exrstence of a design defect, the absence of the vehicle

Would allow Ford to suggest to the trial court that because they could not prove that the “unrepalred '

ball j Jom " or some other mechanical failure was not the proximate cause of the accident, Ford should
' 1 1



_ be granted summary Judgment thhout a ﬁrlly-developed record it is exceedrngly presumptuous to
- suggest that the Maces would have surv1ved a monon f‘or summary ]udgment in their case agamst

Ford Judge Bloorn 5 nremantre order depnved the Maces of the opportumty o develop thosc facts

| Cross-asmgnment ot‘ Error C | L1berty Mutual alleges that "because the ev1dence is -
: . undrsputed that Maces settled thelr claim for a substantlal sum in excess of their clanned specral |

: : damages Judge Bloom should have conciuded that leerty was entltled to summary Judgment on tlns _

' 1ssue In attemptmg to support thrs proposmon, leerty (:1tes two. cases whrch have no: concelvable

| bearmg on the rssues in thts case (Florzda Evergreen in whrch plarntlﬁ“s bad apparently fatled to "allege
facts that would show the requlred degree ofi nnpan'ment, " and Hemandez in which the plamnﬂ' had
not nmely ﬁled her clarm) and then goes on to assert that, because the Maces settlement was
.- : "substannal " then' spohatlon clarm is barred. L1berty offers nothmg to support such a suggestlon by
way of what the Maces may show as their total econonnc and non-economic losses the magmtude of
wlnch wﬂl support thexr argument that the settlement wrth Ford was a mere token amount by
companson There is no ba51s whatsoever to take this genume issue of matenal fact away ﬁrom the
}ury, and leerty’s Bnef could not be more deﬁclent on this pomt Ttis properly left to the jury to

: detennme what is “substanttal" and what is "nommal

| .Cross-a'ssignrnent of Error 1) leerty Mutual alieges that “because the evidence is ..
| undlsputed that Maoes expert could not opine that a product defect, rather than an unrepaned ball

| Jomt caused the accident, Judge Bloom should have concluded that Lrberty was entltled to summary
Judgment on thls issue." Here again, Liberty Mutual i is unphcrtly aslﬂng the court to view the ewdence- _'
o in the hght most favorable to the rnowng pmty rather than the non-moving party contrary tothe -

mandate of Rnle S6 and apphcable case law In attemptlng to prop up this argurnent leerty refers to -
: 1 2 _



selected responses given by Thomas Feaheny, a former F ord -Vi;:e-pres‘idéﬁt,- -careﬁm‘yino:t mfelmmg : |
fhé Court of the material 'Staterﬁents_ made by this ﬁv_itnes_s inan Aﬂidavﬂ: 6uﬂi11ing his pr_OPQS'@C_i |
testhndﬁy at trial. Among the affirmative .stateme.nt_s made by Mr. :Feaheny but ﬁQt .meﬁtiﬁllledﬁy | | | :
 Liberty are the following: | e

4. Affiant has expressed the opinions, among’ others, that Ford _
placed the 1991-2001 Mode! Years Explorers ‘on the market i a defective’
condition, unsafe, and unreasonably dangerous for their -intended use by
foreseeable users, insofar as (a) the vehicle is unstable in foreseeable handling:

situations and (b) the vehicle had an unreasonable propensity to roll o er.
5. A principal component that is central to the stability defect in
the 1994 Explorer is the Twin I-Beam suspension, which, in dynamic turning -
~ maneuvers, has been shown to- cause “Jacking” or the raising of the vehicle’s - -
cetiterr of gravity, and control and rollover resistance are thereby adversely.

affected, making the vehicle more prone to roll over.

6. - In numerous Explorer rollover cases in which I have been -
retained as an expert, Ford has settled the injured plaintiffs’ claims by paying .
substantial sums of money; in. other cases, juries have awarded millions of
dollars in verdicts in favor of injured plaintiffs. In the case of Buell-Wilson vs. -
- Ford Motor Comparny, a San Diego, California jury rendered a verdict in
excess of Two Hundred Million Dollars ($200,000,000.00), including punitive
'damages, to a woman injured when her Explorer rolled over. '

_ 7. Based upon the information provided to me in the Mace case, -

the subject. Explorer was sold for salvage soon after the rollover accident..
According to the photographs provided to me, the vehicle’s Twin I-Beam front
suspension had been removed from the vehicle. o :

8. It is my opinion that preservation of the Twin I-Beam S

suspension was vital to plaintiffs” ability to prevail in their civil action agaiitst

Ford Motor Company, and the destruction thereof severely impaired the ability

of accident reconstructionists and vehicle dynamics experts to give definitive

opinions on the issue of proximate cause in said pending civil action. Ford

Motor Company could be expected to file a motion for summary judgment on

the grounds of spoliation, supported by affidavits of its mechanical engineers

and accident reconstructionist asserting that, without this critical component, =

they cannot determine the proximate cause of the accident. Plaintiffs encounter

extreme difficulty in defending against suich motions. B g

13



- 9 It is my ﬁthher opinion that but for the aforesald spohatlon of

' ev1dence plaintiffs clearly would have prevailed in their aforesaid action against
defendants Ford Motor Company, as have countless other plamttﬁ‘s :

Thus itis. r'lear that, at worst for plamtlﬂ’s bclow there were genume issues of rnatenal fact asto.

B both the defect and causatlon Mr F eaheny 18 clear that the spohatlon of ewdence was very damagmg

to the Maces case agamst F ord Motor Co., and hlS unwﬂhngness to. speculate about the mgmﬁcance if _ |

any, of the allegatron that the "unreparred ball ]omt" had to do wuh the proxunate cause of Terry -.
" Maoes 1rgur1es pomts up preclsely the damagmg eﬁ'ects of e\ﬂdence spohation These are genume' .

- 1ssues of materral fact whrch are not properly the subject of a motlon for. summary judgment .

. Moreover 1t is. not up to Mr Feaheny to testltjv as to whether Ms. Mace 5 m;unes were suffered in the

h co]hsmn with the guardraﬂ or in the roIlover Ms Mace and her physrcrans are the best sources of that - -

o mformatlon leertys suggestlon that Judge Bloom should have resolved such i issues betrays a lack of

.' understandmg of" the meanmg of Rule 56 and the pnncrples that circumnscribe the trial courts granting

A ofsunnnaryjudgment

Cmss—assnggment 0f Error E: Lrberty asserts that Judge Bloom should have granted
| summary }udgment "because nnp051t10n of hablhty would have violated Liberty's nghts under the
'Umted States and West Virglma constlmtlons . leerty goes on to - argue that 1no person or

corporatton can be requlred to preserve 1ts own prOperty for the benefit of a thrrd party where the

o pe1 son or corporatlon was never requested or placed under any legal compulslon to preserve such

propelty
leerty Mutuai's argument here, of course, leaves out material facts. In processmg the Maces |

claun, Liberty was mformed of the Explorer roﬂover accident. and had paid out rmlhons in Explorer'

ro]lover cases; moreover, it had filed its own clann allegtng that the Explorer was defectively designed.
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All thls was known to leerty Mutual before it acqulred t1t1e to the vehrcle Whlch was the evrdence in |
the Mace case. leerty was thus acqumng a vehicle that was ewdence that could be used ina court of |
law. It stands fo reason that, wrth such knowledge whether actual or nnputed, leerty could not.
properly acqu.tre ownershlp rights. unfettered by the obhgatlon to preserve the ewdence It is |
mconcelvable that any court would buy into. Liberty's preposterous theory that it could purchase a ,
vehicle it knew could be material ewdence ina potentlal lawsuit and then taclhtate the destructlon of |
that cv1dence in the name of "pnvate ownershlp of property " It is not surpnsmg, then, that leelty
Mutual has not been abIe to c1te any authorlty for the proposrt;on it seeks to advance namely, that .
an insurance company havmg actual knowledge of a potentral clarm can be vmdlcated in xts |
destructlon of ev1dence supportmg that claim by the mere fact that it acqurred the v1ctnn s vehrcle |
and could do with it as it pleased. __ _ : - | |
CONCLnsroN-AND REQUEST FOR RELIEF o
The Maces havmg shown that the court below committed reversxble error in abrogatmg the B
standards expressed in Hannah havmg shown that they have met all of the standards set forth in
Hamfah or, at the least that genuine 1ssues of material fact remaln for j Jury determlnatlon and havmg .. |
shown that leerty Mutual owed to them a duty to preserve the Ford Explorer as evrdence n thls case,

respectﬁr]]y pray that the judgment of the court below be reversed and the case be remanded to the frial

court for ﬁn'ther proceedmgs consonant with the order of the Supreme Court of Appeals

Respectﬁllly submitted this 2nd day of Qctober, 2006,

TERRY R. MACE AND DONALD MACE,
APPELLANT S

BY COUNSEL: _
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