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L STATEMENT OF FACTS

Appellee, Fairmont State College (hereiﬁafter “FSU”), employéd Appellant, John
Smith (hereinafter “Smith”), as an Assistant Professor of Méchahicai Engineering -
Technology during the 2001-2002 academic year. Smith was a member of thé School of
Technology1 facul;cy. FSU employed Smith as a probationary, full-time tenure-track, year to
year employee. FSU did not renew Smith's faculty appointment beyond the 2001-2002
" academic year.
Pursuant to FSU’s evalu.ation practiée and procedure, a faculty evaluation is
composed of a self evaluation cbmpleted_by the faculty member being evaluated, and Peer |
' Eva]uation Forms completed by.a colleague bf the faéulty member’s own choosing and a
faculty member chosen by the Department Chair (Schootl Chair prior to.FalI 2003). The-
D.epAartment Chair also completes a Chair Evaluation Form for e_ach faéulty member.
Faculty members are evaluated on teaching effectivéness and performance, consistency 6f
effort, .rapport with students, preparation, attitudé, personality, personal qualifications,
intégrity, co_opera{ion with other employees, professiona[ organizétions, and service to the
instituti.on and community. (See Ex. A, “Respondent’'s Response to Petitionef's Motion to
Compel”, Exhibitj) |
| Each semester., FSU students also evaluate faculty pe_n‘orm_ance. From 2000-2003,
students answered evaluation questions by filling in responses on a computer bubble

sheet. Students rated instructors using a five point scale and responses ranged from

1

In August 2003, FSU consolidated the School of Technology and the School of Science and
Mathematics. The two merged into the College of Science and Technology with the Department of
Science and Mathematics and the Department of Technology. The two departments are headed by
separate Department Chairs. The College is headed by the Dean of the College of Science and
Technology. In the Fall of 2003, FSU divided the Department of Science and Mathematics into the
Department of Biology and Chemistry and the Department of Physics, Math and Computer Science.



strongly .agree to strpngly disagree or nqt applicable. Students were also given the
opportunity fo submi,t‘w_ritten comments. (/d.) FSU compiles summary sheets of the
results of the student response surveys (hereinafter “.evaluation summaries”) for each
coufse taught by each faculty member. Puféuant tb procedure, FSU returns individual
student response surveys té each facﬁ!ty member after grades are distributed for the
semester of the evaluation but retains the evaluation su;ﬁmaries.

FSU uses chaif, peér,_student evaluations and evaluation summaries to rate and

‘improve the job performance of its faculty members, to make promotior and tenure

decisions and’ since 2005 has used the performance evaluations in its merit raise

calculation formula. (Ex B. “Respondent’s ‘Respbnse to Petitioner's Motion to Compel”,
Ex. 2) The Academic Affairs Ofﬁbe keeps the peer and chair evaluations and evaluation
summaries in individual faculity files. FSU considers the peer, chair, student evaluation

written comments and evaluatioh summaries confidential. (/d.) At the time of Smith’s

request, the facUIty member, administrators in his or her chain of command and promotion -

‘and tenure committee members were the ohfy individuals permitted to see individual peer,
chair and student evaluations and evaluation summaries”. .

in April 2004, Smith filed a request pursuantjto the West 'Virginia Freedom of
Information Act (héreinaﬁer “WV-FO!A”) seeking the names and tittes of all non-tenured

faculty in thechhobI of Technology from 2000-2003 as well as seeking disclosure of all

2

FSU established the Center for Teaching Excellence in 2002, The purpose of the Center for
Teaching Excellence is to improve the quality of teaching at the institution. The Director of the
Center for Teaching Excelience processes all faculty evaluations but does not view individua! -
evaluations unless a faculty member voluntarily chooses to show the evaluation to her.



peer, chair and student evaluations and evaluation summaries for those same faculty for

the same years. Smith requested the e\_}aiuations and summaries so that he could prepare

a discrimination complaint to be fited against FSU. FSU provided Smith with the names

and titles of the faculty members for the years requésted but_d'enied Smith’s request for the
peer and cha%r evaluations and student evaluation summaries based upon the personét
records and business records exemﬁtionss to the WV-FOIA. Du.ring its search for the peer
ahd chair evaluations, FSU discovered that the former Chaii’ of Technology had not
returﬁed some student evaluation written comments of some faculty membefs."Based
upon'th'e samé_e*empﬁons_, FSU also denied Smith’s request for the student evaluation
wfittén comments still in its poésession.

| ~ Smith filed an action pursuant to W. Va. Code § 29B-1-5 in the Circuit Court of
Marion County (hereinafter “'Circuft Court’5) and FSU filed a Motion for Summary Judgment.

After an in camera review of the peer, chair, student evaluation written comments and

evaluation summaries, the Circuit 'C_ou.rt denied FSU’'s Motion for Summary Judgment

finding that the job performance evaluations were not covered by the internal business

memoranda exception to the WV-FOIA. The Circuit Court further held that although the
peer, chair, student evaluation written comments and evaluation summaries contained
information of a personal nature contemp.latéd by the persoha!.records exemption, the

disclosure of redacted versions of the documents would not result in an invasion of privacy.

3

Because FSU alleged the documents Smith requested were exempt pursuant to the business
records exemption. FSU provided Smith with the information contained in the peer, chair and
student evaluations not covered by the exemption. FSU provided Smith with blank copies of the
student evaluation response surveys and with blank copies of the faculty and chair evaluation forms



Pursuant to the Circuit Court’s order, FSU disc!o.sed‘ to Sm.ith' redacted peer, stude_nt and
chair evaluations and s.tudleht response survey surlnmari_es4 he requested..
Smith appeéled the Circuit Court’é ordér io this Honorable Court alleging the Circuit
Court erred in finding that the job performance eva!uétions contained personal information
covered by the personal records eﬁemptibn and in the alternative that the Circuit Court
erré_d in finding that the disclosure of unredacted versions of the docurm.ents would result in
an invasion of individual privacy.. |

1. DISCUSSION OF LAW

A. Standard of Review
Where the issue on an appeal from the circuit court is clearly a question of law or
involving an interpretation of a statute, [this Court] applies a de riovo standard of review.

Syllabus Point 1, Chrystal R.M. v. Charlie AL, 194 W.Va. 138, 459 5.E.2d 415 (1995).

B. Job pérformance evaluations contain personal information the
disclosure of which would result in a substantial invasion of privacy

The WV-FOIA provides for the disclosure of public records unless the requested
information falls under one of eight exceptions. W. Va. Code §8 298—1_-1, 2_98-1-4'. The
disclosure pf_ovisions of the WV-FOIA are to behliberaily construed while the exemptions

are to be strictly construed. Daily Gazetie Co. Inc. V. W. Va. Development Office, 198 W.

gséd by FSU from 2000-2003. /d.

The Circuit Court ordered the redaction of all personally identifying information that could link the
faculty memberto the evaluations which included, the instructor's name, index number, class name,
number enrolied in the course, response raie, evaluator's name and department, working
relationship between the two employees and the fength of that relationship, workshops/conferences
attended, committee/program work at the institution, local/national organizations, articles published,
work history, date of the evaluation, number of students advised, graduate work, courses taught



’ _V’a.-_ 563, 482 'VS.E.Zd 180 (1996)(internal citations omitted). The burden bf proof “falis on.
the pub!ic'bo_dy'asserting ‘_che exemption to demonstrate that the_public record should be
Va. 563, 482 S.E.2d 180 (1-996)(inl’temal Citaﬁoﬂé omitted). The_burden of proof “falls on
-the public body assetting the exempﬁoh t.o demonstrate that the public reéord should be.
protécted from disclosufe.” Daily Gazette, 98 W. Va. 563, 569,482 3.E.2d 180, 186 (citing

Queen v. W. Va. University Hospitéls, 179 W. Va. 95, 365 S.E.2d 375 (1987)).

The p’ersoh_al information exemption to the WV-FOIA excludes from disclosure:
, Infbrmat_ion', of a personarlr nature such as that kept in a
personal, medical or similar file, if the public disclosure thereof
would constitute an unreasonable invasion of privacy, unless
the public interest by clear and convincing evidence requires
disclosure in the particular instance... : '
'W. Va. Code § 29B-1-4(2).
Whether student, peer and chair evél_uations of higher education facuity members
constitute information_bf a personal nature exempt from the WV-FOIA is a matter of first
impression. This Honorable Court must determine if job performance evaluations contain

“nersonal information” *keptin a pErsonal..-.cir similar fite”, and if so, whether disclosure of

the personél information therein results in a substantial invasion of_ individual privacy not

oUtweig_hed by the public’s interest in the information. Hechlerv. Casey, 175 W. Va. 434,

333 S.E.2d 799 (1985); Child Protection Group v. Cline, 177 W. Va. 29, 350 S.E.2d 541"

(1986); Manns v. City of Charleston, 209 W.Va. 620, 550 S.E.2d 588 (2001).

and/or in development and community invblvement. See Circuit. Court Order, paragraphs 18-21.



i. Job performance eva[uafrons are records of a personal nature
that are kept in a “personal....or srmrlar file”

The first questlon this- Honorable Court must address is whether the job
| performance evaluatrons of, hlgher education faculty members contain "informatlon of a
personal nature such as that kept ina personal medical or similar flle W. Va. Code §
- 20B-1-4(2). |
The l_eg:slature did not deflne “personal” but this Honorable Court has determined
that psychlatnc records and the lnternal lnvesngatlon records of complalnts that reflecton
an employee s job performance contain personal mformat;on contemplated by the statute
‘but that the names and addresses of security guards employed by a private company but
provrded to the Secretary of State’s Ofﬂce in an official report are not considered personal :

information. Chtld F’rotechon Group v. Cline, 17? W. Va. 29, 350 S.E.2d 541 (1986);

Manns v. City of Charleston, 209 W. Va 620, 550 S.E. 2d 598 (2001) Hechler v. Casey,

175 W. Va 434, 333 S.E.2d 799 (1985)

The facts and holdlng of Manns are of partzcular relevance to this case. In Manns,

this Honorable Court held that records bearing on the fltness and competency of an
mdlvrdual to perform h|s or her job duties are personal in nature and are the type of records

“keptin personal or S|mllar files. Manns v. City of Charleston, 209 W. Va 620, 550 S.E. 2d'

598 (2001). In I\/lanns, as part of a pre-suit investigation of alleged discrimination, a
potential litigant requested disclosure of all complaints and investlgations of complaints of
. misconduct made against.members of the Kanawha County Police Department. The
requesting party was Spec]flcally interested in information relatlng to “the performance or

fitness of" police officers. See, Manns, 209 W.Va. 620, 626, 550 S.E.2d 598, 604.



- Although the records sought were internal tnvestlgatron reoords that Were kept separate
from employee personnel files, this Court found that because the documents contalned
information relating to how employees performed while onthe job as well as'were used by
the employing agency to make personhei deoissons, the requested records were
information of a personal nature kept in e pers.onaior similar file within the context of W.
Va. Code § 29B-1-4(2). | | |

It flows loglcally that if records bearing on the competency and fttness of county
employees which are used to make personnel decisions are considered personal

information kept ina personal or srmllarﬂlerfor the purposes ofW Va. Code § 298 1 4(2)

“the job performanoe evaluations of State employed higher education faculty members that

are used by administrators to make promotion, fenure, retent;on and merlt raise decrsrons
likewise contain personal mformatton for the purposes of W. Va Code § 29B-1 4(2)
Assummg arguendo that the holdmg of Manns does not stand for the pnncrp!e that

job performance evaiuatlons are "personal lnformatlon kept ina personai medical or similar

file”, when interpreting the WV-FOIA and defining the term “personal’, thIS'Court can look

to federal and other state jurisdictions for guidance. Daily. Gazette Co. Inc. v. W. Va.

Deveiopment Offlce 108 W. Va. 563 482 S.E.2d 180 (1996)

The Supreme Court of the United States defined’ “personal”in United States Dept.

of State v. Washington Post Co., 456 U.S. 595 (1957), wherein it held that personal

information is not limited to “intimate details of personal decisions” but includes any

detailed public record “on an individual,whioh can be identified as applying to that

individual”. Washington Post Co., 456 U.S. 595, 602 (1957) (internal citations omitted).



!n Dept. of the Air Force v. Rose, (1976), the Supreme Court of the Unitéd States

again held that pei‘sonal'information-ofteh found in employment and similar files for the

" purposes -of the persbnnél records e’xemptidn‘ to the féderal FOIA5 includes an .indivi,du'aI’s 7

birthplace, parent’s nameé,_ former residences, high schools attended, criminal convictions,
"results of examinations and job performance evaluatidné.} See Rose, 425 U.S. 352,

377(s'ummafies of Air Force Academy cadet Honor Board hearings published in limited

areas on campus were not information kept in-a personnel, medical or similar file for the

purpbses of the personal records exemption to the federal FOIA.)

Three yearé later in Detroit Edison Co. V. NLRB, 440 U.S. 301 (1979), the United |

States Supreme Court reaffirmed its prior h_o!dings. that records bearing on an individual's

competency contain personal information. In Detréit Edison, employeés sough-tdisc_losure

of the performance evaluations of colleagues so that they. could file a grievance. The -

Supreme Court of the United States denied the request finding that:

“[tlhe sensitivity of any human being to the disclosure of
information that may be taken to bear on his or her basic -
competence is sufficiently well known to be an appropriate
subject of judicial notice. : ' '

3

5 U.S.C. § 522(b)(6) exempts from disclosure: “personnel and medical files and similar files the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.” Although

_ the federal FOIA exemption exempts personal information thatis keptin a “nersonnel file" instead of

a “personal file”, in footnote 6 of Manns, this Court recognized that the words were interchangeable
for the issues of that case. Because the issue in this case, as in Manns, is whether information

commonly found in employment records is personal information covered by W. Va. Code § 29-1-

4(2), FSU submits that the words are interchangeable for the issues in this case also.



Detroit Edison, 440 U.S. 301, 318 (1979). Although Detroit Edison addressed the issue of

disclosure of the results of an '.abti'tude‘u'sed to predict job pefforfnance pursuant to the Fair
Labor Sfandards Act and not under the | federal FO[A, the ultimate conclusion is
nevertheless applic‘able to the present case: recordé bearing on the fitness of an individual

to perform his or her job duties are personal in natu‘re[

- State courts also have examined this issue and likewise have determined that'_ :

f‘personal" information is not limited to details of an individual's private life and that job’

performance evaluations are *personal” records kept in “personal or similar files"as
contemplated by personal records FOIA exemptions.

In Pawtucket Teachers Alliance Local, No. 920, AFT, ,AFL,—C'IO, _ahd ‘Resnick v,

Brady, 556 A.2d 556 (R.l. 1989),° the Superior Court of Rhode Island held that a repori
| completed by an outside consultan{ detailing the job performance_;-of a public school

principal constituted a “personnel” record for the purposes of its FOIA exem;‘)tion'. See

| also, ProVidenc_:e Journal Co., et al, v.-Ka_ne, 577 A.2d 661 (1990) (personnel. fi_]e.

information of State erhpl'dyees is pérsonal'inforr_natiOn for the purposes of the personalr

records exemption).

-+ In Board of Education of the Town of Sdmers, et. al, v. Freedom of Information

Commissidn, 556 A.2d 592 (Conn. 1989)(ovéi’ru}ed on other'ground's, Chairman, su Dra.),

6
RI ST § 38-2-2(d)(1) excludes from disclosure:

All records which are identifiable to an individual applicant for benefits, clients;
patient, studenl, or employee; including, but not limited fo, personnel, medical
~ treatment, welfare, employment security, and pupil records and all records relating to



~ the Supre'me'Cou'rt of Connecticut determirzed that the job eva!datidns of public school -

teachers contarned information of a “personal nature” contempiated by the Connectlcut
FOIA personnel rnformatron exemptron

In Cha|rman, Crrmznal 'JustlceCom nv. Freedom of Information Com'n, 585 A.2d 96

| (Conn. 1991), the Supreme Court of Connecticut aga'in addressed its personai records

exemphon holding that an internal performance evaluatlon ofa state attorney detallrng his
aptitude, attitude and basrc competence contamed personal mformation covered by its .

personal records exemptron. See also, Connectlcut Drug and Alcohol Abuse Commission

v. Freedom of Information Commission, 657 A.2d 630, 638 (1995)("a file containing

' 'intor_mation that would, be used in deciding whether an individual would be p‘rorrtoted',

der_noté_d, given a raise, transfer'red‘,‘ reassigned, dismissed or subject to other such
traditional personnel actions, should be considered ‘similar’ to a personnel file”).

In Trenton Times, Corp. v. Bd. of Educ., 351 A.2d 30 (N.J. 1976), the Superior Court

of New Jersey, Appel]ate'Division, held that the performance evaluation portion of a
: orinCipai’s nonrenewal letter, otherwise subject to, disclosure under the New Jersey FOIA,

is information covered by New Jersey’s then personnel records exemption.® Recognizing

a client—attorney relationship and to a doctor-patient retationship ‘

C.G.S. A §1- 19(b)(2)(1Q99) exempts “personnel or medical files and srmrlar ﬂles the disclosure of
\Rrvhrch would constitute an invasion of personal pnvacy "

N.J.C. A 47' 1A-2 [1963] excluded from the defmrtlon ofa pubirc document, all personnel records.
New Jersey’s current FOIA states the following: _ :

Notwithstanding the provisions of P.L.1963, c. ?3 (C.47:1A-1 et seq.) or any other
law to the contrary, the personnel or pension records of any individual in the

10



the sensitive nature of personnel and ‘employment reo'orde, the Ne:\}vhJersey'FOIA excludee
from the definition of nu_blic records all pei‘sonnel file information including job performance -
. eva!uatlons

In Montana Human quhts D]V!SIOH v, City of BIHIHQS 649 P.2d 1283 (Mont 1983),

~ the Supreme Court of Montana held that job performanoe evaluations of university
professors contaln.“personal information” proteoted by Montana s constitutional right to
-pnvacy. To ald its’ mvestagatlon of complaints of dlscnmtnat:on ﬂled by four Crty
ernployees, the Montan‘a Human Rights Comm|55|o'n requested from the City of Btlttngs the -
oersonnelrfiles fo_r"employeegs other than the complainants- The personnel tiles included
performanoe evaluatlons disciplinary records, test soores and apphcataon materlals The..
Montana court found that although employment reoords and job evaluatlons may Contain"

less sensitive information and often are kept by employers with no speciﬁc assu rances of |
oonfidentia!ity, employees nevertheless had a reasonable expectation of privacy |n such

records because personnel records could contain damaging information which employees

“do not wish fo have and did not expect to be disclosed.” See,-Citv of Billings, 649 P.2d

1283, 1287.

possession of a public agency, including but not limited to records relating to any |
grievance filed by or against an individual, shall not be considered a government -
record and shall not be made available for public access, except that: an individual's’
name, title, position, salary, payroll record, length of service, date of separation and -
the reason therefore, and the amount and type of any pension received shall be a

governinent record... N.J.C.A. § 47:1A-10 (2002). -

“Article 2, § 10 of the Montana Constitution states the following:

- The right of individua! privacy is essential to the well—bei‘ng of a free societyand shall -
not be infringed without the showing of a compelling state interest.

11



In, Missoulian, a Div. of Lee Enterprises v. Board of Regents of Higher Eduoatlon,
675 P.2d 962 (Mont. 1984), Montana again recognized the personal, private nature of
- employment and job pertormance reoords. The issue in Misgoulfan' was whether the job
pe_rformance_eval-uations of uanersity presidents
““which elicit candid and subjective comments from Board
members, anonymous interviewees, and the presidents
themselves, are matters of individual privacy protected by the
Montana Constitution or whether the privacy clause protects
only matters of fam|ly or health not atfectmg job performance”
Mfssouhan 675 P 2d 962, 963 The Supreme Court of Montana held that pnvate matters
- covered_ by Montana s Co_nstltutlonal right to privacy are not limited to matters of family or
health and that an individual hae an expeot'ation of privacy in his or job performance
lnformatlon The Supreme Court of Montana noted that although employment records
could contam information not of a personal nature, such records could also contain-
' sensmve items such as “past and present employer S cntmsms and observatlons” as Well
~ many other thlnge “which most mdmduals would not wrlllngly disclose pubhcly” .

- Missoulian, 675 P.2d 962 968.

n Dawson v. Daly, 845 P.2d 995 (Wash App 1993) a former law enforoement

officer who routinely appeared as a defense'expert in _sexual abuse crlminal trials sought
disclosure of a prosecuting attorney’s personnel file, which 'inoluded job'petfor_mance

eva_luations, for the purpose of determining whether the attorney had defamed him or

tortiously interfered with his buslness_. Relying on Detroit Edlson,_ supra., Missoulfan,j

- supra., and City of Billings, supra., the Washington Appellate Court held that “employee

12



i performance evaluations qualified as personal information that b'ears on the competence of
the sub}ect employee” and that such snforrnatlon is covered by the personal records
exemption to the Washrngton FO!A“’ deson 845 P.2d 995, 1004

In Brown v. Seattfe Public Schools, 860 P.2d 1059 (Wash. App Div. 1 1993)

: parent teacher organrzataon sought among other things, the records of an elementary
i school pnncapte relatrng to the “evaluation of, and ef_forts to improve the effectiveness _and

pe.rformance of her duties". Brown' 860 P.2d 1059, 1'060 Refying on the hof-din-g of

' Detrort supra., and its own holdlng in Dawson supra., the Washmgton Appetlate Court | '
held that because the prrnmpals JOb performance evaluatlons bear directly on the
competence and ﬁ_tness of the pnncrpai o perfo.rm her dutres, the job evaluatlons .are_
._ | personallinformation for th'e purposes of -the persona] records exernption.

At least one state court has held that for the purpose—'s of its F O’iA personal records
11 4

exemption personal lnformatron” is llmrted only to intimate or embarrassrng details of an

lndlvrdual’s pnvate hfe See Bradlev v. Saranac Communltv Schools Bd. of Educ 565 :

N.W.2d 650 (Mlch 1997)

. - _
- RCW 42.17.310(1)(b) exempted from disclosure:
Personal inforrnatron in files maintained for employees, appointees, or elected

- officials of any publrc agency to the extent that disclosure would violate their right to

pnvacy
11

“M.C.LA. § 115.243.13(1)(a)(a)exempts from disclosure:

Information of a personal nature where the public disclosure of the rnforrnatfon would
constitute a clearly unwarranted invasion of an individual's privacy.”
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“The 'ho'ldin-gs of the Snpreme_ Court of tne,United __ States.and_the Montana,
' _Connecticut,: New J‘e'#rse_y', Rnode _I:stand and Washington co't_trts, hoWeVer, are more in lirie
with this Court’s holding in Manns, supra. This Court should find that sensitive .information
relating to the oompetence and fitness'of high:er education faculty members or any pubtic
e.m_ployee, shoutd be-conrsidered personal infotmatton contemplated by W. Va. Code §
. 20B-14(2). .' | |
. Clearly a higher education faculty performanceevatuation; o the job performance o
evatdation of .any public employeeé, Esa public document'“on an indtvidual which can'be

identified as applylng to that mdlwdual” See Washtnqton Post Co., 456 U.S. 595, 602

(mternal citations omitted) The chair and peer evaluatlons and comments Wntten by
students all contaln candid, subjecttve criticat oprnlons of a facutty members integrity,
teachmg ability, etfecttveness, mterpersonat relatlonshlps with cotleagues and students,
attitude and individual personatity._ The et/aluation summaries 'Iikewise CQntain student
ratlngs of the overall effectlveness attifudes and classroom performance of lnstructors

FSU uses all ofthejob performance evaluations to make personne[ decisions such :
as promotlon and tenure as well as uses them to improve the tnstructlon students recewe
in the classroom. The evaluattons are not publicly dtstnbuted and access is limited to the
faculty being evaluated, to in-line supervisors and to the D|rector of the Centerfor Teachlng'
Excellence. |

Based upon the aforementioned, JOb performance eva!uattons of higher educat|on_ '
faculty members qualify as “personal information kept ina personne[ .or similar file” forthe

purposes of W. Va. Code § 29B-1-4(2). This alone, however, does not give job'
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performance evaluations a blanket protection from disclosure. Personal information is -

exempt from d'isclosure only if the disclosure would result in a substantial, invasion of - '

prlvacy Chne 177 W. Va. 29, 350 S E.2d o41 (1986)

ii.  The disclosure of job performance evaluatrons is a substant:al

invasion of privacy that is not outweighed by the public interest

“The primary purpose of the 'invasioh of privacy‘exemption to the Freedorh of

-'Informatlon Act, W. Va Code 298 1- 4(2) [1 977, is to protect mdlwduals from the injury |

and embarrassment that can result from the unnecessary d[sclosure of personal

mformatton.” Syllabus Po_mt 6, Hec_hier v. Casey, 175 W.Va. 434, 33_3 S.E.2d 799 (1985).

"Uader W. Va. Cod‘e' § 298~1a4(2) [1977], a court must balance or weigh the

mdwudual s right of privacy agalnst the pubhc s right to know.” Syllabus Point 7 Hechlerv.

Casey 175 W.Va. 434 333 S.E. 2d 799 (1985)
When determmmg whether a su bstantrat invasion of pnvacy would occur if personal
information is d|sclosed this Court apphes the fotlowrng flve part baiancmg test:
t_. - Whether disctosure would result in a’
~ substantial invasion of pnvacy and if so,
" how serious?
2. The extent or value of the public interest,
and the purpose or object of the
individuals seeking disclosure. '

3. Whether the rnformatton is available from other sources.

4. Whether the information was given with an expectation of
confidentiality.

5. Whetheritis pose[ble to mould rehef S0 as to hmlt the invasion
- of individual privacy.
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Syllabus Pomt 2 Ciine 177 W Va. 29,350 8. E 2d 541 (1986) (intemal crtattons omitted)

Although the burden of pl‘OOf falls upon the agency asserting an exemption in cases
: mvolvmg the personal records exemptfon when the scales we;gh heavrly in favor of
_ no,ndisclosure or weigh evenly among the parties, the WV—FO!A favors nondisclosure of
| 'personal information.” Cline, st'irpra. N

in Cline oarents concemed forthe safety oftheir children requested disclosure ofa
bus dnvers psychlatric records after he stopped a bus in the middle of his route and
' lectured school ch|Idren about among otherthings the evils of the Easter Bunny and the- '
| |mpending end of the world. Thls Court held that the public’s need to ensure the safety ot
its SChool children outweighed the individual‘s right to.'privacy in the highly sensitive
psychiatnc records but that disclosure should nevertheless be crafted 50 to Ilmlt the extent
of the invasion of individual privacy

This Court applied the Cline analysis in Manns v. City of Charleston, 209 W.Va. 620 o

550 S.E. 2d 598 (2001) After being arrested for taiting to pay a bus fare a woman.

-requested disclosure of all complaints of misconduct and investigation of complaints of

2 On the burden of proof in personal -inform'ation exemption cases, the Cline court held:

“The” West Virginia Code...exempts disclosure’ if the ‘public disclosure thereof would
“constitute an unreasonable invasion of privacy, uniess the public interest by clear and
convincing evidence requires disclosure in the particular instance.’. While the burden of
proof is always on the agency resisting disclosure, the burden is different in the two codes.:
The Federal Code unambiguously. favors disclosure of personal information, with the
resisting party having to show' clear evidence of an unwarranted invasion of personal
privacy. The West Virginia Code, with some ambiguity, favors nondisclosure of personal
information unless public interest clearly requires disclosure. The simplest explanation of
these differences is as follows: " If the scales weigh heavily in favor of disclosure both codes
require disclosure; if the scales weigh heavily in favor of nondisclosure, both codes require
nondisclosure; if the scales weigh even or near even, the Federal Code favors disclosure
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_ misc_o'nduct'made again_st Ka’hawha.‘C_ount_y PQIice Depar‘cmehtemp!dyees. Relying upon -
thefive part test of Cline, this Court foundr'th_ét the personal récords exemption o the WV-
_ FOIA exempted the internal complaint records‘r from disCloéure sp_ecifica!ly holding that:

the disclosure of the information would result in a substantial -
‘invasion of privacy...the request in this case would require the
disclosure of all claims of -misconduct no matter how
egregious, unfounded, or potentially embarrassing. in addition,
the information was obviously given with an expectation of
conﬁdentlaluy as the appellant's policy and. procedural
manuals require all investigative reports to be “reated with the
strictest of confidence.” Furthermore, the expectation of
confidentiality is crucial to continued reports of possible
misconduct. This Court is certainty mindful that “the lawfulness

- of police operations is a matter of great concern to the state's

~ citizenry.” Maclay, 208 W.Va. at 575, 542 S.E.2d at 90.

- However, our concern in Mac!ay that “compelled disclosure of
police - investigatory materials might result in ‘fishing

~ expeditions’ and thereby encourage frivolous Iltlgatlon” leads:
-us 1o conclude that the public interest does not require the
dlsclosure of the requested mformatlon Io’ '

- Manns, 209 W. Va. 620, 626, 550 S.E. 2d 598, 604.
Forthe case at bar, this Court must balance thé competmg interests of the faculty
members privacy nghts and the State’s mterest in prowdlng quahty instruction against the
'pub[lcs interest in the fair implementation of the evaluation system. Other state courts
have éxaminéd this qu‘estion.and h_élve concluded that diécloS_ure of ihformatioh. beéring on
the competenQe and performance of educators results in a:s-ubstahtial invagion of privacy

not outweighed by the public’s infe(est in the information. -

while the West Virginia Code favors nondis.closure." Cline at 545.
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ln Pawtucket Teachers Ailiance et al V. Bradv, 556 A. 2d 556 (Rl 1989), the

Supreme Court of Rhode lsland found that due to the personal nature of an elementary
' school prtncrpal s;ob performance evaluatfon the pmenttal harm of dlsclosure ouwveighed
- any percewed benefrt that would accrue to the publlc In Pawtucket a teachers union:
: sought the disciosure of job performance evaluatlons completed by an outsrde consultant
hlred by the Board of Educatton in response to several complalnts f|led by teachers and
.' parents agamst the principal. The teacher S union alleged the evaluatlon did not relate to
the personnel records of the pnnmpal but instead c_ontarn_ed thln.gs that were of interest to
the public (such as informationabout schoot operations and educational concernS) See,
Pawtucket, 556 A.2d 556 558. The Rhode Island Supreme Court refused to dlsclose the -
_ job perfotmance report finding that the public’s need to know-did not outweigh the privacy
mterest the prmcxpal had in her jOb performance |nformat|on Pawtucket 556 A.2d 556
- 558.. S B |

In Trenton Times Corp. v. Board of Education, 351 A.2d 30.(N.J. 1976), the Supertor :

C_o‘u_rt of -New Jersey held._that personnel records and . evaluations of a SC_hoo.I |
| superintendent were personal, pri\rate _matters_ not subject to the p.ublic’_s right to kn_Ow. In. |
I@m@_,'a'newspaper requested a superintendent’s nonrenewal letter which was subject o |
disclosure under New Jersey’s versfon of the FOIA:. In addltion_to the statement of -
n'onrenewal, the letter also c‘ontaine‘d'job performance evaluation information provided by |

the Board of Education as a means of explalmng the nonrenewai Conmdenng the policy

- of keeping super:ntendent evaluations confidential as well as the effects of dlsclosu reon

the lndlwdual, the New Jersey Superior -Court exempted from disclosure the job
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_berformance evaluation information poﬁien of the letter. Specifically, the Trenton Court
held;

Personnel records...include employees’ performance ratings.
The policy to keep performance ratlngs confidential has been
adopted: first, to protect the right of privacy of the government
‘emp!oyee second, because the evaluations are subjective
opinions of the performance of the employee that vary with the
person giving the rating; third, public disclosure would impede
receiving candid evaluations; and fourth, a supervisor could
use the public nature of these ratings as a vindictive |
mechanism against employees  he disliked. The lack of
objective criteria, the potential for vindictiveness, the: lack of
opportunity for the employee to rebut statements made in the
rating, and a substantial potential for abuse leads-to the
conclusion that these ratings should be confidential.

Trenton, 351 A 2d 30, 33

In Mlssouitan a Div. of Lee Enteronses V. Board of Reqents of H:qher Education '

675 P.2d‘962 (Mont. 1984), pu_rsUant to the Montana open meetings actand the “right to
know” ;e'rovisions of the State’s Constitution, a local newspaper 'requested thatthe Board of
Regents change its '-policy of holding closed mee’[ings' when eVaIuat_ing the performance
university professars. The newspaper reque'sted open meetings because the meetings
W_ould _provfde inform_etion_(‘)f “news'.va'!ue to its .readership." Missoulian, 675 P.2d 962,
964, The_primary issue addressed in Missoulian was:

‘whether. job performance evaluations of
university presidents which  elicit candid and
subjective comments from Board members,
anonymous interviewees [faculty, staff and

students], and the presudents themselves, are -
matters of individual pnvacy
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| Miss'ouﬁan 675 P.2d 962, -963. ‘ The.Sﬂupreme Court of Montana ulphe]d tne Board of

. Regents closed evaluation meetmg procedure flndmg that umversﬁy presadent job

eva!uatrons were metters of mdl\ndual pnvacy protected by the Montana Constztutlon and

that the prestdents pnvacy rnterests and the Board’s need to preserve the integrity of the

evaluation process,-exce'eded the public’s need for the evaluation information. T_her
-_ S_upreme Court of Montana Board further held that thej.'o_b evaluation prOcess_shou]d not

be broken up into its private and public parts.® | |

In Chairman, Crlmlnai Justrce Commlssron et al. v, Freedom of lnformatton

Commtssmn ot al., 585 A.2d 96 (Conn 1991) the Supreme Court of Connecticut upheld a

tnai court’s refusal to disclose a job performance evaluation of a state attorney requested _
by a newspaper. Although the Connec’ucut statute does not contain a balancmg test as
does W. Va. Code § 29B- 1- 4(2) the Connectlcut Supreme Court found that because the
job performance eveluatlon was given w:th an expectatlon of conﬂdentlahty and contamed '
potentlally embarrassmg mformat:on about job competency, attrtude ethics, and aptltude

drsclosure of the evaluetron would result in a substantlal mvasron of mdrwdua! privacy.

13 _ _ : .
:On this point, the Supreme Court of Montana stated the following:
..one purpose of the confidential evaluation procedure is to encoUrége full
uncensored comment by all involved. To alter the information in an attempt to
protect identities would be to frustrate this purpose.

Mrssoul:an 675 P2d. 962 973.
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: ]n Dawson V. Dalv 845 P2d 995 (Wash App 1993) the Supreme Court of

' Washrngton held that the ohsclosure of a state attorney s performance evaluatron that does ,
not discuss speuﬂo |nstances of misconduct oould harm the efficient operatron | of
| govemment maore than the public would be hetped by its dlsclosure because evaluatron
responses would be chll!ed and employee morale would falt Mﬂ 845 P.2d 995, 1005.
The Supreme Court of Washlngton specifically he!d that |

- Disclosure [of job performance information] could harm the
public interest in efficient government in two ways. First, if
public employees were aware. that their performance
evaluations were freely available to their co-workers, their
-neighbors, the press, and anyone else who cares to make a
request under the act, employee morale would be serrousty
undermined. The likely result would be a reductron in the :
quahty of performance by these employees.

[Dlisclosure of even favorabie‘rnformatlon may well...incite
jealousy in...co-workers...Disclosure wiill be likely to spur
unhealthy comparisons among...employees and thus breed
- discord in the workplace, Ripskis v. Department of Housing &
Urban Dev., 746 F.2d 1, 3 (D.C.Cir.1984). Second, disclosure
could cause even greater harm to the public by making
supervisors reluctant to give candid evaluations. Disclosure will
be likely to chill candor in the evaluation process”. Ripskis, at
3. See also Trenton Times Corp. v. Board of Educ., 138
N.J.Super. 357, 363, 351 A.2d 30 (1976) ([w]ere all personnel
evaluations known to be subject to public disclosure, candorin
making them might well be compromised. The quality of public
employee performance would, therefore, suffer because the
public employees would not receive the guidance and
constructive criticism required for them to improve their
‘performance and increase Lhell‘ efficiency.-

-Daswon, 845 P.2d 995, 1005 (eiirpses in original). -
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In Brown v. Seattle Public Schools, 860 P. éd 1059 (Wash.App.Div.'r 1993), the

' Court of Appea!s of Washmgton apphed the reasomng of Dawson fo the evaluations of

pubhc school empioyees in Brown the trial court ordered the school district to dlsclose

the job performance evaluation of a school prancapa! to the presadent of a parent teacher

' organization. The Court of Appeats of Washin.gton reversed the trial court’s or_der finding.

that the principal’s job performance evaluation was personal in n'ature and that disclosure

" would not be of legitimate concern to the public. Giting its holding in Dawson, the Court of
_ Apoeais of'Washington further held that because'pubtic_edu-cation is a vital government
function of which effective systems of teacher and administrator evaluations is a vital part,

E stripping theevaiuation system of its confidentiality would harm th_e publtc by possibly

_Ch_iliing evaluation responses. See Brown, 860_P.2_d 1059, 1062.
This Court should adopt the reasoning of New Jersey, Montana, Connecticut, Rhode

Is’ta'nd'and Washington by holding that disclosure of job performance evaluations that do

not reference 'specific instances of mtsconduct resu!ts ina substantlal invasion of pnvacy '

that would harm the efficient work:ngs of government more than the pubhc S mterest would
be served by the disclosure. Job performance eyaluatlons are almost en_tlrely composed of
information that personally identifies individual emptoyees_ FSU submits that releasingijob
perform‘anc'e eyatuations wtth all personaliy identifiable information redacted serves no
pubtic interest because virtually no useful information is left after the_ redaction. :

In this case' the peer and chair eva!'u.at'ions student written comments and

evaluation summaries contain information relating to mdrvrdual job competency, bear the

potential for individual embarrassment and contain information Wh:ch faculty members do
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. n.ot want oon_sidered_ pUb!iC. .The release of this inforrnatiOn w'ou.td 'oonstitute a.eubsta'ntiel
invasion of indivfotuat privacy. - o S L o
FSU’s admlnlstrators consrder the jOb performance evatuations part of the
em.ptoyment reoords of its faculty members and FSU uses the |nformat|on to make
retention, promotion ,and merit raise decisions es Well_ as uses the evaluations to improve
the teaching of its faoutty .members.' | |
Thejob eve]uation information was given with an QXpeotation of conf_identiality, The
- higher education system’e need for an\effectiu_e faculty Ievalu_atio.n eys_t_er_n outWeighs'..the :
public’e. interest in the fair .im-plementation. of‘ evaluétion proceoures Although Smith :
asserts that pubtlo evaluatlons will lead to a more effective evaluatlon eystem FSU submrts
“that the opposrte would oceur. A vindictive supervrsor could use the pUth nature of the
evaluatronsto personaity attack employees whom he or she dislikes. Furthermore, sincere
evaluators_are Iese likely to be critical of their co_t!ea.gues if _evatuations can be viewed by
| the pubtic and by oo-workere. Eva-tuation_information t/voutd be'furth_e_r chilled by the fact
that evaluators and State a.genoies would be subject to libel lawsuits for"a.ny information
found in-the evaluations. | | . o
I evaiuatio.ns are'made nublic,ithe job performance of publto employees would'
suffer b.ecause employeee woutd not receive any meaningful guidance on _now to improve
 their performence. -Additionalily, makingjob_evéluations public means Subordinetesrwould
“have access to the evaluations of their supenors and oo—workers could look at the
evaluations of their peers. As suggested by the Supreme Court ofWashlngton in _DM

' sugra,, and Brown, supra., such access could lead to a breakdown in the chain of
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com_mend and je'aiousy amon'g public empioyees, bOth of which could lead to decrease in '

employee oerform‘ance and in this case would uttimately affect the qua!ity of instruction

delivered to students by the State’s co.lleg'es and universities. i

F:nally, discrimination litigants can ga:n access to JOb performance evaluatmns '

_through the cw:l discovery process Syllabus Point 2 Maclay v. Jones 208 W Va 569

-' 575, 942 S E.2d 83, 89 (2000) (provrs:ons of the state S FOIA statute protect:ng police

mvestlgatton records addresses conﬂdentsahty as to the publtc generally but does not

shield the mformatlon trom a legttrmate dlscovery request when the tnformatton is

othenfv;se subject to dlscovery in the course of civil proceedmgs) Manns v. City of

' Charieston 209W Va. 620 623, 550 S.E.2d 598, 601 (2001)(the mterests ofthe FOlA are
dn‘ferent than those at issue when records requested are in conjunction with civil

dtscovery) Pu rsuant to the d|scovery process a trial, court can determme whether the job

“evaluations are relevant to specn‘lc claims. The trial court likewise can fashion a protective

order timitin‘g the use of the j"ob evaluation in.formation14 to the speci‘fic'case; whe_reas

release of job performance evaluatrons pursuant to the W\/ FOIA would have no such -

llmltatlon. Furthermore Smith obvnousiy did- not need the evaiuatlons for hlS stated

14

- It should be noted that after FSU denied Smith’s WV-FOIA request, he filed a civil action against
- FSU in the Circuit Court of Kanawha County which is still pending. FSU v. Bradiey, Kanawha
County Circuit Court Civil Action No. 05-C-881. In that case, Smith submitted discovery requests for
the nonredacted performance evaluations. The Circuit Court of Kanawha County granted Smith’s
request.. However, in order to protect the privacy of FSU's faculty members and over Smith’s
objection, the Kanawha County Circuit Court entered a protective order (originally proposed by
Smith) limiting the use of the evaluations to the prosecution and defense of the claim before it.
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purpo'se as he filed a civil action in the Circuit Court of Kanawha County atte.r'E_SU denied

hlS request See, Footnote 14

~ Smith cites Untversuv of Ponnsy!vama V. Equat Emp!oyment Opportunltv Comm _

493 U.S. 182 (1990), to support h|s_ asser’non that faculty job performance evalu_atio_ns

should-be made pubtio. However, Universitv of Pennsvlvania, oan be 'distingut_shed from
this case. The issue in the Penns'yivania case was -whether a private institution 'was
required to disclose the promot|on and tenure records of five male emp[oyees pursuant to: '
a subpoena duces fecum issued by the Equal Employment Opportunlty Comm:ss;on
(here:nafter ‘EEOC”) dunng its mvestlgatlon of a discrimination claim filed pursuant to Title
VIl of the CIVE[ R:ghts of 1964 Because the EEOC sought dlsciosure pursuant to its
subpoena powers and_not through the federal FOIA, the Supreme Court of the United
States did'not consider the individual privacy rights of the faculty members prior-to ordertng
the d isolo_sure of the promotion and tenu re records._ Furthermore, the interests_ ofthe .FO!A :
._ are different than those at issue when "records requested'are in. conjunction with the -
7 EEOC’s'subpoena‘ powers.. The EEOC's subpoena pou/er serves a speoifio purpose |
na_mety the investigation of speoific_claims_of .discriminaticin.' This purpose is markedly_ '
differ-ent from the p'ubt.io’s “general n.eed to knoW” purpose of t.he FOIA. University of
| Pennsylvanl therefore is mapplrcabie to the present case. |

Smlth also relies on State ex. ret James v. Ohio State Umversrtv, 637 N.E.2d 911

(1994), EEOC V., Franklln and_Marshall College, 775 F.2d (1985). Neither case'is

applicabie to the issues before this Court. The Supreme Court of Ohio’s ruling in Eranklin,

is inapplicable because Ohio’s version of the FOIA has neithera “personal” nor “personnel”
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" records exemption. See RC. 5 149.43. The Third oi;-c'u;t Court of'Appeazs"hoiding in

James Ilkevwse is mapphcabte beoause that case d|d not address the release of
information to the publlo ln general but metead addressed the produot:on of mformatlon-

pursuant to a subpoena duces tecum lssued by the EEOC during its investigation of a

charge ofdlscrimlnatlon filed under Title VII of the Civil nghts Actof1964. Asin Umversﬁy'

of Pennsﬂyivanjg , supra., because the personnel records exemption to the federa[ FOIA_was

not at issue, the Third _Cir.ouit.w_as not requi_reo to apply any balancing test -n_or did it

addre's"s the priveoy rights of t.he faculty members._ | m, tnerefore, is inapplioab.le to the
present case and Smlth S argument must fall

iii. ln the alternative d:sc.’osure of jOb performance evaluations with

all personally .'dentifiable information redacted does notresultin

a substantial invasion of privacy

“The primary purpose of the invasion of privacy exemption to the Freedom of

Information Act, W. Va. Code, 29B-1-4(2) is to proteot: individuals from the injury and

embarrassment that can resu!t from the unnecessary disclosure .-of personal information.”

-Syr’labus Pomt 6, Heohter v. Casev, 175 W.Va. 434, 333 S E. 2d 799 (1985).

Because JOb performance evaluatlons contaln Jnformatlon that bears on the

- competence and fltness of an individual to perform hIS or her job dutles and contain

information that is personally identifiable to individuals, the release of nonredacted job
performance evaluations would result in a 'substantia‘l invasion of Iprivacy'. However, a
“workable compromise between individual rights ‘and the préservation of public rights to

government”’ is the redaction of any information linking individual faouity members to the

evaluations. See Dept. of the Air Force, 425 u.s. 352, 381 (1976). See also, Syllabus
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Point 5, Farley v. Worley, 215 W.Va. 4‘12. 599 S.E.zd 835 (2004) (“a public body has a

- duty to redaot or segregate exempt from nonexempt 1nformat|on Contained W|th|n pubho

_ reoord(s) respone:ve to a FO!A request) -The redaotlon of all personal!y ;dentlﬁable B

" information frorn FSU facuity performance evaluations drscfoses to ‘the public all
nonexempt information to which it is entitled to receive but at _the same time protect_s the
employees prlvacy | | |

C Nonattorney Qro_s_ e FOIA htrgants are not ehgrble to recerve attorney fees

- Any person who is. demed access to pub!rc records requested
pursuant to this article and who successfully brings a suit filed
pursuant to section five of this article shall be entitled to
recover his or her attorney fees and court costs from the pubho

_ body that denied hrm or her access to the records.

"W. Va. Code § 29B-1-7.

For a person to have brought a suit for the disclosure of public

- records under the West Virginia Freedom of Information Act
(FOIA), as permitted by W. Va. Code § 29B-1-5 (1977) (Repl..
Vol. 1998), so as to entitle him/her to an award of attomey's
fees for "successfully” bringing such suit pursuant to W. Va.
Code § 29B-1-7 (1992) (Repl. Vol. 1998), he/she need not
have prevailed on every argument he/she advanced dunng the
FOIA proceedings or have received- the full and complete
disclosure of every public record he/she wished to inspect or
examine. An award of attorney's fees is proper even when
some of the requested records are ordered to be disclosed
while others are found to be exempt from disclosure or are
released in redacted form. In the final analysis, a successful
FOIA action, such as would warrant an award of attorney's
fees as authorized by W.-Va. Code § 29B-1-7,.is one which
has contributed to the defendant's disclosure, whether .
voluntary or by order of count, of the publtc records ortginaliy
denled the plarntrff ‘
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- Syllabus pomt 7, Dalty Gazette Co v West V;rqmla Development Otf;ce 206 W. Va 51,

| 521 S E.2d 453 (1999) and Farlev V. Wortev 215 W Va. 412, 599 S.E. 2d 835 (2004)

FSU doe_s not dlspute thatSmf_th _substantlally prevailed in his FOIA htlgation before_
the Circuit Court of Marion Coun‘ty and therefore Concedes that he is entitled to récover his

court costs for that proceeding. FSU, howe\zer, does not concede that Smith is entitled to

_recover. any attorhey fees for that proceeding_or for_proceedings before this Court.

(assuming arguendo that he substantially prevails on his claint)._
Although West Virginia has not spec_;iﬁt:fal'!y addressed whether pro Se_ litigants are

entitled to an award of attorney fees, in order for any litigant to be.entitled to an award of

| _ éttorney fees, the relétionshipof'attorney and C!Eent'.must exi”st-. Syllabus Point , 3 Weimer-

Godwin v. Board of Education of Upshur County, 179 W. Va. 423, 369 S.E.2d 726 (1988);

Footnote 16'®, Daily Gazette v. Development Office, 206 W. Va. 51, 521 S.E.2d 453

(1999).

In this case, no attorney cliient' relationship existed. Smith therefore, is not entitled to
recover the $50.00 conSuItatic')n' fee he allegedly incurred. Even if an attorney client -

rel-etionship exists during an initi_al consultation, the int_ent of W. Va. Code § 298-147 is to

15

Footnote 16 states in pertinent part:

"An attorney's gratuitous representation of a client does not prevent an award of
reasonable attomey's fees.” See also 2A Michie's Jurisprudence Attorney and Client -
§ 38, at 629 (Repl. Vol. 1993) ("The award of reasonable attorney's fees is not
precluded by the fact that the attorney may not have been actually paid by the
litigant, or that the litigant did not obligate himself in advance to pay the attorney's
fees or that the attorney had donated his services; all thatis required is the existence

- of a relationship of attorney and client, a status which can exist without an
agreement for compensation.” (footnote omitted))(quoting Weimer-Godwin v. Board
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.COﬁwpen'saté-.litigan.ts for -att(.)rn.éy fees: iﬁcurréé fo-r. actualfépféééniétioﬁ durihgfthe
prosecutlon of the cfaim not for consulta‘uons B |
Assu mmg arguendo the consultation feeisan attorney fee within ’the con’text ofW o
Va Code § 298 1-7, Smith is not entitled to recover any additional attorney fees for his prf;') |
se representatfon As noted by the Circmt Court, the D. C C!FCUI’I is the only federal circuit
that dec[ares pro se federal FOIA ht:gants who are not atto_rneys, eligible 1o recover‘
_attom_ey'feés, “[i]he .Firs.t,r.‘l'hird, Fourth, Fifth, Eighth., Ninth, T(.e.nt.h, and Eleventh Circuits
_havé rulé'd that pro .-s:e Iitigants are ineligible for attorney fees.”, an_d' the Second C_ifcuft’-
‘:aWards,pro se Iitigahts who are not Iawye'rs-, éttomey_ feeé only |f the litigant éan shbw‘thatr

_ prosecuting the lawsuit détracted from income producing activity. Wolfel V. United States,

T1F 2d 66, 68 (6“‘ Cir. 1983)(C|t|ng Cox v. United States Dept. of Justice, 601 F.2d 1

(D.C. Clr 1979); Cuneo V. Rumsfeld 553 F.2d 1360 (D. C C|r 1977) Owens-El v. Robinson

694 F.2d 941 (3rd Clr.1982), Pitts v. Vauqhn, 679 F.2d 311 _(3rd Cir.1982), Clarkson v. -

 Internal Revenue Service, 678 F.2d 1368 (11th Cir.1982); Barrett v. Bureau of Customs,

© 651 F.2d 1087 (5th Cir.1981), cert. denied, 455 U.S. 950, 102 (1982); Crooker v. United -

Sta’tes D_ept; of Justice, 632 F.2d 916 (1st Cir.1980); White v. Arlen Realty & Development

- Corp;, 614 F.2d 387 (4th Cir.1980); Davis v. Parratt, 608 F.2d 717 (8th Cir;1979); Hannon

v. Security National Bank, 537 F.2d 327 (9th Cir.1976); Burke v. United States Dept. of

Justice, 559 F.2d 1182 (10th Cir.1977), affg. 432 F.Supp. 251 (D.Kan.1976); Crooker v,

_ of Education of Upshur County, 179 W. Va. 423, 369 S.E.2d 726 (19806)}.
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United States Dept. of the Treasury, 634 F.2d 48 (2d Cir.1980)).. See also 5 U.S.C. §

| 552(a)(4)(E)16.

| This H_onOrable_ C_ourt should follow the majority federal rule and declare nonattorney.

“pro se FOIA litigants ineligible for attorney fees regardless of whether the litigant can show

7 prosecuting the suit detracted from income generating activity The Legislature intended to

‘al!ow for the payment of attorney fees When attorney fees are actually incurred. Smith

incurred no attorney fees aside from the alleged initial consultat|on fee. Furthermore the

purpose of the FOIA is to inform the publrc Smlth in thls case sought dlsclosure of the 7

information to pursue a pnvate cml act|on and not forthe purpose of Informlng the general '

_ publlc about the worklng-s of rts govemment

Should Smith substantlally prevall in thrs proceeding he is not entitled to

relmbursement for any “costs that he would incur up to the pornt of compllance by"FSU.

W Va Code § 29B-1 7 allows only for the recovery of attorney fees and court costs An
award by thls Court of any other oosts and mdeed attorney fees for Smith’s pro se

representatlon would const_;tute a penalty for noncompliance not provided for in the WY-

16 _ _
5U.8.C, § 552(a)(4)(E) states in its entirety:
The court may assess agarnst the United States reasonable attorney fees and other

litigation costs reasonably incurred in any case under this section in which the .
complainant has substantially prevailed. - : :
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FOIA and Wo'u!d amount to pu ni-tiVe da.m'ages'Whic_h cahnet_beeseeesed against the State .
'of West Vlrgmla See, W. Va Code § 55- 17 4.

L CONCLUSION

' JOb'peﬁermenoe evaluations contain information of a personal nature the disclosure
of which would result in a substantial invasion of privacy that is not outweighed by the |
_ pubi‘ie’s_ interesf._ Non-att_ofney, pro se FOIA Iitigants who substa ntialfy prevail in their WV-

‘FOIA claims are enﬁtled to r_e'ceiv'e court costs but are not entitled to attorney fees.

Respectfu[ly submitted

Daniel J. Bradley, PreSident
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