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IN_THE SUPREME COURT OF APPEALS, IN THE STATE OF WEST VIRGINIA

LILLIE MAE TRAIF |
Petitioner in state relention.

VS.

JAMES IRLAPI S | |
Warden, Pruntytown Curreclional Center
Respondent. '

A

RE: criminal case NO. 97-F-28
Civil Action NO. 2:05-0846

WRIT OF PROHIBITION BY CUMLATIVE CAUSE, FOR THE REQUIRMENT

OF EXTRAORDINARY REMEDY FAVORABLE TO JUSTICE..

COMES Ndw, LILﬂIE MAR TRAIL ﬁetitiéner Pro Se;, and_subm;ts to
this HIGH#Y AND MOST HONORAﬁLE COURT, by the imppsition of this
said Writ of Prbhibition’by.CUmlative Céusé,'for the Reguirment
of Extraordiﬁary Remédy Favorable'torJusﬁice, and PRAYS this
Court to téke action, and Grant the relief gought by the peti-

tioner Pro Se, on the basis of the following argumentation.



The petitioner.ﬁas convicﬁed of'first4degrée murder in a jury
tfial.hela in cctober 1997, in thercircuit'cburt 5f Linéoln
'coﬁnty,.West Virginia, the Honorable Jay M. Hoke presiding.

| | ' The petitioner was inmitially chafged with first-degree
~murder, by'tbe-aiding and abetting one Gregbry,whittihgtog
(her hephewj} in the shooting of her husband of thlftYSlX‘
-(36} years, Lawrence Cﬁester Tra11, in an lndlctment ‘1ssued

in the January 1995 term of the court by a grand jury sitting
in Llncoln county.

This indictment was dismissed upon an order aated of
thober 7 1996, by the presiding circuitIJudge, on tﬁé Basis
of the broéecutions failﬁre to com?ly with'numefoué orders
-frbm the court, in regards to the rellnqulshment of any of
the dlSCOvery materlal to the defense for over 51xteen (16)
months.

A second indiétmeht on the same gharge was subsequenfly
obtained, whereupon this indictment was also dismissed on the
groundé that the same prosecutor haﬁ.fraudulently withheld
1nformatlons from the grand jury regarding the credlblllty of
the only ahd sole witness against the petltloner in this case.

A third indictment was then brought,by the grand jury
in Lincoln county, again'allégihg the petitioner hadféommitted
:firsﬁ—degree murder, and it was at this point'thé petitioner
was tried befcore a jﬁry in the circuit court of Linéoln cou-—
nty, with the Honorable Judge Hoke presiding, on october 6-
23, 1997. On october 27, 1997, the petitioner was sentenced

to life in prison with NO mercy.



The petitionerjseeks prohibitipﬁ from_therLincoln.couﬁt?
'Circuit.¢§uﬁt by fhe Cohfenfion} that on two {2) separate occa-
'Véioné,gf three (3) separéte 1ndchmean for the same 1n1t1al
charge, the presiding c;rcglt Judge dismissed Ewo (é} of the 
_initiai indictménts WITHOUT PREJUDICEl arguing numerous problems
 associétéd.with the under-staffing éf.the administrativé and
éierical pérsonal, there at_thé coﬁrthousé. According to the
rhetoric.in both.dismiSSal Orders issued, thesé‘alleged'prob~

lems were to include that 6f the prosecutions cffice as well.

It ié now appa?eﬁt, that the cénditiqns fo thé circum-
staﬁces alleged-then'by thé'presiding-circﬁit Judge,.aie_now
by far mere complex, as to the degree of obscurlty associated
w1th the (part1c1patlon) in preference;_to the Prosecution
agalnst the petltloner by Lhe pr951d1ng circuit Judge, and in
this 1nd1cat1ng in propenslty the perpetual ablllty to contln—
ually dlsplay a degree of PREJUDICE yleldlng to thenpetltloner,

at the convenience of the court.

The petiﬁioner coﬁténds, that in a decision prescribed
inla disciplinary Hearing in (1999}, invoiVing the first pfos—:
ecutof in‘this case, this Superior Court to the circuit court,
and.the Héaring.Panel Sﬁbcommitﬁee of the West Virginia quyef“
Disciplinary Board established and ultimately-determined, that
the.presiding circuit Judge in thisréase, from the éqmméncement'
of the proceediﬁgs, "felt compelled to try to do the.proéeCUtors
job feor her", in lieu of the prosecutors inexperience to per-—
form, and upholdrthe judicial function within the Jjurisdiction
of the prosecuting attorney's office.

see Lawyer Disciplinary Board VS. Cecelia . Jarrell at cite-
523 S.E. 2d. 558,560 - (W. VA. 1999)

v



The:Pétitioﬁet conteodsf'that-in-this matter, tho elw
ements of jurlsdlctlon and legltmate powers are indeed a po-.
1nt of convergence, in that the trlal court comprlsed both
of these issues in 1ts determination Upon its discretion; by

failing to put on notlce, of its own assistance and part1c1—

patlon in the prosecutlon of the petltloner to any degree

what 50 ever, in both of the dlsmlssal orders adjudicated
at the tlme. ‘ |

It is the contentlon of the petltloner, that the court
supposedly, is an 1ndependent Judlc1al offlce,'and that in our
adversarial system of Jurlspurdeﬁce, it is the Judge who is

NOT a . party, but is the Referee. see SKINNER V8. DOSTERT at

. clte 278 S.E.2d., 624 (W VA. 1981). Judicial code of ethias,
- cahon 3.

That for a Judge to part1c1pate as an adversary denies

‘to the pecple one fundamental-element:of Due Process; the rigﬁt

to an unbiased tribunél.'Const. Art 3 8 17; U.S.C.A. Const.

- Amlend. 14.

The_petitioner contends, that on February 1., 19%5, the
prosecuting attorney for the state Ms. Jarrell, instructed and
directed a Ms. Kim MeCoy; her secretary, to contact the pres-

iding circuit Judge, in a capital murder case, to inguire of

a course of action, that could possibly be taken as to a true

question of law against the petitioner.

Acoordtng’to the testimony before the West Virginia
Hearlng Fanel Subcommlttee of the Lawyer D1501pllnary Board,
the preoldlng 01rcu1t Judge did in fact provide recommendatlons
and adv1ce to the prosecutlon team, that inevitably became
revealed to the prosecutor, who was against the petitioner

for over a year and a half in this case.



‘see DISCIPLINARY BD. VS. JARRELL, at ¢ite as 523 S.E.2d.
552 (W.VA. 1999). - TR . . |

_The petitioﬂerrcontends, théf when this first prosec—
-utor in ﬁhis_case_was_in.absolute—need\to fécusé_heféelf fréﬁ'
therentife matter of.tﬁis caée; due to énormous-impréprieties
aésociéted with ethical measures of. procedure, the court err-
ored in-its accuracy by_NOT grantiﬁg such actien;ﬁq the pros-
recutor, when it vas apparent tb the:cbur£ at the time, ﬁhat a.
degree of usurpation.did‘in fact exist, But chose NOT to em¥
_pléyrthé disqualification aé requested-by-the_prosecﬁﬁof, in
lieu of the courts own participation in the brosecution of
the petitioner;This.brings intoc queétién the eleﬁent of Jur-
isdiétion,_iﬁ'that the court waé in acknowledgment af-the-time,
of the perpiexities circumféﬁeﬁtial to its own involvement in’
'thé prbsécution against the petiﬁioher; whereby demonstréting‘
a-degree of enormous bias éna prejudice reversipnaliy'to the

péetitioner. see JUDITH‘R. Vs. HEY,7185 W.VA.117, 405 S.E.24
447 (1990). : " ' :

_The_petitioner-further:Contends,'that the issue of.bias
:became péréonal,:and NOT_judicial from the presiding circuit
Judge'in-this case, when the trial Judge held t§ hi§ oWn‘imm—
‘inence, by arbitraily'failing to recuse himsgelf from'thé-énm
" tire matter,.at the ﬁime @f the second dismissal order, fox
his partiéipationf and aid of any‘dégree to couﬁsel for the
prosecution agaiﬁst the_petitidner;-Whereupon the condition
in guestion now, becomes that of Legitiﬁaté powefs by which -
is NOT é simple abﬁse of discretion.
see EWING VS. HAAS,132 VA. 215, 111 S.E. (1922)
see PEACHER VS. SENCINDIVER, 160 W.VA. 134, 233 S.E.2d4.425

{1977)  see HANLEY VS. HEY 163 W.VA. 103, 255 S.E.2d.354
(1979)



- The petitioner cqufeuds thiéfﬁb be-a highly'uéiévéutﬂ
'issue, iurlieu of thé:infofmatiuné known at the time by the .
presiding circuit Judge, in that the court was engaged in tbe
constructidns to any degree, of the obllgatory dutles out51de‘
its oun jurisdiétion,'and ove: the boundarles lnto the jurls—
diction bf the prosecutions judidial'funétion, That the 1ssuer
of legltlmate powers 1is brought into light.bf reason of the
presiding c1rcu1t ~Judge arbltrarlly falllng to recuse hlmself,
at the time of the second dismissal order in this said case.

It is the expectatlon of the petltloner, that_a trialf
Judge shoeuld give conszderatlon to the Canons of Judlc1al con-
~duct, which prov1de that a Judge must dlsqullfy hlmself in any

proceedlng in which his- 1mpart1a11ty MIGHT be questloned._
see BROADY VS. COM., 16 VA. App 281, 429 S.E.2d. 468 (1993)

Whereupon 1t is by cause of- both jurlsdlCthn and leglt—
imate povers, that the petltloner has been damaged and prejudlced
by the 1nfer10r court of Lincoln county, and Prays thlS MOST
HONORABLE court to restraln any further action of any post
conviction matters from the lower court. see,_state EX REL.
CONFORTI VS. WILSON at cite as 506 S.E.2d. 58 (W.VA. 1998).
The peuitiouer cohtén@s, in lieu of uhe charactgrizaf-
tions of tﬁe igsues .in this métter, the prosecutiun became
_gépturéd by -the court throughout the entire‘cuurserof the
procéediugs, ahd the_poteniiality £o indiéau:the extension'
of these circumétauues do in fact still exist. |
} The peﬁitioner seeks to restraiu the‘tfial court in this
matter, from. any abuse_of itu legitimate powers, rauher £hen

to challenge its jurisdiction. Moreover; the'petitioner will

Pray this MOST HONORABLE court to review the particular facts,




'aé so stated hefeiﬁ, to detefmine;aﬁ adequate remedy favorable
'to justicé; andrﬁake'availabie‘by.extraordinéfy caUSe:to iésue.
.the prohibition to'the_ld%ér tfibunai, as thé sought relief by
the petitioner pro 5e . _ H | :‘ : --
gsee PAIGE - V8. CANADY at cite as 475'S.E.2d. 154 (W.VAL 1996)ﬂ
Suggéstivélyj_the petitioner takes opportunity to bring -
to rémembrance the intense'inveétigétion.béing conducted, and
the'arrest of.the{LincoinAcouptj.cifcuit clerk; by tﬁé.Federal
Govérnment, that .suggest such frail éonditions maf-éause hin-
drance t¢ thé ability.of the petitioner to seek a timely rem-
edy to the matter of-Habéas:Cofpué relief sought in this case.
Nevertheless;.theSe.éétraordinary cifcumstanceé stated
héréin, have been kept in.secrecf'from the petitioner by all
those_concerned in the matter, to_inclﬁde”former éounsel for
the-pefitionerfuhtil vefy fecently,_whereby cause, the petit-
ionef'came upon this iﬁfd;mation.by surprise of her owﬁ inv-
estigation intq the completeimatter. It is by this reésona
of the ﬁntimely introdﬁction of theseréaid issﬁés, wﬁefeupon
the petitionef williPﬁAY thié HIGHLY AND MCST HONORABLE COURT
to take into consideration in its examination in approbation
_torﬁhis matter, and NOT egress”ﬁy the‘disqualificatibn.to'its |

reasoning. _-see DUFFIELD VS. CHARLESTON AREA MEDICAL Inc.
503 F.2d. 512 (4th. Cir. 1974).



WHERFFORE AND SINCE, the petltloner is hereby remedlless,_

and by the means of this said WRIT OF PROHIBITION BY CUML-

 ATIVE CAUSE, FOR THE REQUIRMENT OoF EXTRAORDINARY REMEDY

FAVORABLE TO JUSTICE, she. Humbly Prays, in suppllcatlen of

this matter before this HONORABLE COURT, to grant the relief

~sought by the petitioner stated herein, to this matter.

- The pétitioner respectfuily Prays any other relief

this court'so.déems Just and Propér;

Respectfuliy'Submitted

 ( %///,u/ ;7/7 ucgcu/ .'

““LIL®IE MAE TRAIL PRO SE. o !




,CERTIFICATE OF SERVICE

I, LILLIE MAE TRAIL, petitioner Pro Se stated herein, now in the
custody of the state of West Virginia, do hereby certify that I
have served a true and exact copy of the foregoing petition FOR
WRIT OF PROHIBITION BY CUMIATIVE CAUSE, FOR THE REQUIRMENT OF -
. EXTRAORDINARY REMEDY FAVORABLE TO JUSTICE, upon the followin by
mailing a copy .in the U.S. Postal Service on this the ifs
day of OCTOBER 2005. ‘

THE SUPREME COURT OF APPEALS
STATE CAPITQ % ROOM NO. E-317
1900, KANAWHA BLVD. EAST
CHARLE TON, W.VA.  25305.

LINCOLN COUNTY CIRCUIT COURT
-OFFICE OF THE CLERK '

- HAMLIN W. VA. 25523 . | 157
= S | ””—xigii%kﬁ;ff ;§%Z%yé \\A,)%vﬁﬂua,

o S . ~-~LTLLIE MAE TRAIL Pro Se.
'LINCOLN COUNTY PROSECUTING (TTORNEY
LINCOLN COUNTY COURTHOUSE

‘HAMLIN, W. VA. 25523

IN THE STATE OF WEST VIRGINI-A, COUNTY OF TAYLOR, THE'FOREGOING

& .
IMfTRUMENT WAS ACKNOWLEDGED BEFORE g THIS__ 31 DAY OF

' OCTORBER 2005 BY3._JZth e T/

MY COMMISSION'EXPIRES | 77@&///
. [ /

A

//NOTARY PUBLIC

D. Alkire

Gestton, iﬂﬁ 26364

& .:.._'\ x."*. AL SE -..—..,...-_'._; A A o
Na&sw Jstaie Of Wost Vergmua

Pmnhy‘somg C%rrec&wna! Center

mmeaslon 'Expires July 4, 201
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