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CORNELL E. DAYE
| Appelldnt
v.
STATE OF 'WEST VIRG:INLA:L, o
THOMAS McBRIDE, Warden

Mount Olive Correctional Complex,

Appeliee.

APPEAL FROM THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA

APPELLANT’S BRIEF
L
R Kind of pro'ceeding' and nature of ruling below

| To the Honorable Justices of the |
West Vir‘giuia Supreme Court of Appeals:

When Appellant Cofneil F. Daye was convicted of possession of crack cocaine.with
Il}ten {0 dc,hw.n. a second or qubsequent offenqc thc trial court mmdlly Qemen.ced hlm to serve 2 to
30 years in pmon wh1ch is an BI]hdI]CBd sentence undu W. Va Codc §60A-4- 408. "This qentancc

enhancement statuie, which is the only specific sentence enhancement prowszon included in the



Un_ifdﬁ‘m C_cmtfgiied Subsiances Act, permits 4 t_ria—l c.buﬂ, in its dis_cretion,_'t'o double the-sen{énce
for'é s'écond ot sﬁbseqﬁ-ent.o:fjfehée. ‘_Pursuam'to [h’is Septeﬁnber 26,2001 seﬁfencing order, Appellant
remdmed in jail dnd Eeadn Qervmg ihl% Qentence | |

A few days after Appellant began thl@fymrr the. qantencé unposed the State fileda
mouon to “corrcci” thl‘i mma] sentence, aqsmtmg that in addition to the qcntcnce enﬁanccmént undér
W.Va. Code §60A -4-408, Appelldnt also was %ub;ect to ’Lhe senience enhaﬂcemem underW Va. Code '
§61-11- 18 In fact, the State comended that this qecond enhdncement mcrcdqmc Appelidnt s
senience to i.ife, was mandatory. -

Féllowmg a hedrmcr the trialr court granted this motioh and incrcased Appellant’s
.sémcﬁce. to life, although he has never bcen couvﬁted of any violent offcme All three convictions
| resulting in Appe]l-ant"s life sentence were for_ poq‘aceqlon of crack cocaine with intent to dehver
Thué, trhe‘criti.ca] issue raised in this case_i.s whether the trial courl’s actions in increasing Appellant 8
sentence 10 life was cbnstitutionéﬂ under llicse.facts, | |

Pmccdu_ra]-ly, the present appeal 1s from Lhc qummdry dlsmmqal of Appellam S pm
se. ﬁetlh@ﬂ for Imbed% corpus based upon an mder emeled by 1he I—Ionorab]e Judge Jobn Hutahnon
on juna 9, 2005. D(,spue the fact that Appel]dnt is serving a life sentence and he is not a lawyer, the
uml court refused fQ appoint counse! 10 assist _Appcllam in Qeveioping.a record in s-upport'of his
.c]a'im%' for habaéq corpué relief. After snmmarily dismissing the habeas corpus peiiti’on’, the trial
court then refused to dppOlﬂl counsel Lo represent Appel an( in this appcd

W 1Lhou tany assistance from a lawyer, Appclldn[ d}d file a pr 0S¢ petiiion for appeal

with this Couft, which was granied on May 26, 2006. In Lhm Couzl 8 order prc%m counsel was

~appointed to represent Appellant.

[ I



- In Iight of the proc_edural history in Lh_is case, not-only does this case involve very

' compelling constitutional issues with respect tQ Appellant’s life sentence, il also raises critical issues

- reg-gafdi'i-lg when a -tr’iél court. Shéu]d refuse to appoint éounsei ina habeas'corpﬁé éﬁse_ E'md When
summary dismiséal_é_f a habeas c_;)rpﬁs'petition is apﬁropriaie. Appéllanl respectfully submmits that
'ﬁi_s life sénté:n'ce. shou:id be set aside,. basga ui)on.this_'Coﬁft’s deqisions and the a'rgumen-ts presentéd
in this appeal. | | |
N '1'1.. o
| Statemént of facts ..

| In _.th'e' J u’ne';), 2005 ordé; Summ.ari}y. d.enying all ha.hc.aas corpﬁs relief,_the trial court

made.sévefa} fmdmgq of fact. Thé following is the relevant chfonblogy, Based upon the tri.al c‘ou'rli’s.

findings and other relevant orders and pleadings in the record before this Court.

'The record in this appeal provided to appointed counsel consists of orders and pleadings

from case numbers 00-F-36 and (4-C-431. Other-than one hearing transcript, the remaining

transcripts of the trial and hearings held in case number 00-F-36 were not included. Since the Court

granted the appeal based upon the existing record, Appeliant’s counsel has limited the issues in this

appeal to those that can be decided as a matter of law, without reference to the underlying trial

transcript. Thus, although Appellant’s pro se petition for appeal raises several additional issues,
those issues are dependent upon references to the trial transcript.

AppeHlant is concerned that the Court may deem this failure to raise the other issues asserted -
in his pro se appeal as a waiver of those clainis. As noted in the iniroduction, Appellant was not

provided counsel either to assisi him in the habeas corpus action or in his petition for appeal.
Consequently, the factual and legal record is inadequalte to address these other issues on the merits
and Appellant may very well have additional viable claims that should have been raised, but were
not due o Appellant nol having counsel. o : o o
Thus, by nol raising any additional issues in this appeal, Appellant wanis the Court 1o
understand that he is not waiving any issues.- As the Court will see in Section TV(C) of this brief,

in the evenl the Court does not find the constitufional grounds asserted to be dispositive, then

Appellant respectfully asks this Court to refrain from addressing any of these other issues and to

appoint present counsel (¢ assist him in developing « proper habeas corpus record. This procedure -

would permit Appellant to cnsure that all of the appropriate claims are raised and would avoeid
Appetlant suffering the watver ot resolution of any other issue on appeal.
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| OnAU gust 25, 1999_, Appellan‘l_-\;}zis arrested in'Réleigh- Cloun'ty., West Yi.rgin‘ia‘ for
_posseé'sion”of craé.k_.cocaine. (F_.in-din.g.NO. 2). On Jan'uafyr 10; 2000, the grand jﬁry il?dicted
Aﬁpeﬂant in case number 06—1?»36, for'p-ésseSsic.)n of érziék cor;aine with iﬂtéﬁt to délivér,: second
._offensie_, based upon. the:AuguSi 25,._1999 arrest. (Finding Né'. 2).% At tﬁé tilnc this offense allegedly'
| 'o_ccm'red, Appellant was én prbbat.ion for an eaﬂier gailty plca toa cha'fge of possessién of crack
coéaixjga 'wi.t_h intent to delivcr_-eaitarcd .in case _nun:]_b.cr 99-1F-69." (Findi‘.ng No..’l).

O_n.July IQ, _20('}1, .t_h.E: tri%ﬂ court eniered an order perrh_itting th.e 'Stafe 1o amcnd. the .-
Code $60A4-406 to W.Va.Code $60A4-

indi'ctment to change. the statutory citation from W.Va.

408.* On August 20 and 21,2001, Appellant was tried in case number 00-F-36. The jury convicted

West Virginia Code §60A-4-406, is not a statute defining a crime, but rather is one
explaining how parole eligibility may be affected, if a person convicied of violating W.Va.Code
$60A-4-401, does so either by distributing a controlied substance to 2 minor or within one thousand
feet of a school. Depending on the specific critne committed, the person is rendered ineligible for
parole under W.Va.Code §60A-4-406, for three or two years. In the underlying criminal case, case
number 00-F-30, there was no evidence ihat Appéllant distributed any controlled substance, there
was 1o minor involved, and the alleged possession of crack cocaine did not occur within one
thousand feet of any school. - ' ' '

*On April 1, 1999, Judge Kirkpatrick entered an order in case number 99-1F-69, accepting
Appellant’s March 22, 1999 guilty plea (o possession of. crack cocaine: with intent to deliver.
(Finding No. 1). Appellant disputes this finding because the April 1, 1999 order actually states that
Appellantentered a “PLEA of GUILTY {0 POSSESSION OF A CONTROLLED SUBSTANCE,
TO-WIT: “CRACI COCAINE,” with no reference to any “Intent to deliver.” If Appellant had been
appointed counsel for his underlying habeas corpus proceeding, the inconsistency between the
finding made by the trial court in the present case and the language used in the April 1, 1999 order -
“could have been developed. In that same order, Appellant’s sentence was suspended and he was
placed on.two years probation, with a special term that he serve four months in the Southern
Regional Jail. (Finding No.1). Previously, on March 28, 1997, Appellant entered a guilty plea in
case number 97-F-16 (o possession of crack cocaine with intent to deliver. '

"West V irginia'Co'de 860 A-4-408, is not a-statute defining the elements of a crime, but rather
is the specific sentence enhancement mechanism available in the Uniform Contirolled Substances
- Act. Specifically, W.Va.Code §60A-4-408(a) provides, in relevant part: “Any person convicted of

4



Appéliaﬁt of posséésion 'of._crac'k cocaine, with in.tent io Idé:liv.e,r, second br subsequent offense.
.' (Finding N(-).s.:]ﬁlll and 15’). | o

Tht day after Lﬁe ]ury returned its ver dlct [he State fﬂed an mf OI'ITldDOIl pursuant to - ..
.W Va. Code 561 11-19, noting that Appellam had been convu:ted the day bcfore of an offenqe |
ppr_lishable by con’fiﬂe_meni in .lhc._pem{entiary, and furthe'r notmg that the State had knowledgc o.f
WO prior_cdnvli'ctions df'p'os';session of a éontro]lﬁ:d substance with intent to deliver in case numbers

99 IF— 69 and 97-F-16.

On Septembel 6, 200] a hearmg was held to dddreq'i the issues raised by the State”

:m the information. At this hearm Tudoe Hulchr%on premded m%ledd of Judtra H. L Klrkpdtrlck
IKIII who hdd bccn the _]‘leCFB durmv lh(, trial Of 00- F—36 Judﬂe HHiChl‘“OI‘J explained to Appelldm that
i he admitted he was the 'p'c.rson convicted of the crimes in 99-1F-69, 97:E-16, and 0(-F-36, “you
could be scmenr(:cd to'a period of tife in .ti_]t: penitm_tiaij, with posSiEiIity of pél'ole.;’ (Erhp’ﬁasis
.added); (Tr. at 9). Following this cb!lbquy,_ which also included somé other explanations regarding
pbss_ibl_e s'_enten'cés, Ap}:)cliam: adlﬁifted that he was the. pcf‘son convicied m the three Céées cited. (Tr
at 11). . | | | | | | |

-On .this' same da!‘.e, Judge Hui.chisdﬁ- entered an order f_inding that Appellant
“imowing]y, vohlj_n.tarily' and uﬁderstandingly éppreciat_cs the ramiﬁcations.bf an admission and
.accept.s the de.fen.dam’s..admission in open couﬂrt that he is-oﬁc and-the same person to have been.
convicted of felony charge i_ﬁ 00-F-36-K in the Circuil Court.of Raleigh County, Wesl Virginia.”
Ju'c:lge Hutchisor: further found fhat Appcllént_. “khowfng%y, Qo]uhlarily and. .understzmdingly

appreciates the ramifications of an admission and accepts the defendant’s admission in open court

4 second or subsequent offense under this chapter may be imprisoned for 4 term up o twice the term
otherwise authorized, fined an amount up Lo twice that otherwise autherized, or both.”

5



that he 1% one and the same perc'.on to have been convmtad of felony charcreq and qentenced o the

penit’entiary in cases 99 IF 69-K & 97-F-161n the Clrcult Court of Ralewh County West Vu ginia.’

_ Finﬁily; Judge Hutchison held that “the Clerk of thls‘ Court shall note iri case no. ()O—F 36- K that the

defendant has ackn'owledgéd in open [court] after belno duly cautioned thdt he is the same person |

s dlleged in lnformauon 01-IF- 158 H.” (Fmdmg No. 16)

' On Se,ptember 26 2001 J udﬂe Klrkpdtrlck entered an ordc,r purfauant to W. Vd Code
§60A-4 -408; %entcnung Appc]lani 0 a telm of not lcsq thdn 2 nor more thdl'l 30 yearq for the

B conwc:tlon in 00-F-36 of poqqeqqmn of CTde cocame with intent to deliver, _second or subsequent

offense, to be served consacuﬁvély w.ith the senience in 9-9¢1F‘—69. Although the trial court found the

Stdte hdd met its burdcn of provmg the elements undcr W. Va.Codé §6i—] 1-18, the trial court

dechned to BI}thCC Appell ant’s sentencc as a hdelUdl ofi"e,nder (Findino No. 18.). Once Appel]ant :

Wd;qentcﬁccd he remained in _]clll and befrdn serving tlmé purquant to lh]s 2 10 30 year semencc
On Octoher , 2001, the Stcu,e ﬁlcd 4 motxon pureudm to Rule 35(c1) of the Wefn

Virginia Ru es of Criminal Pmcedure (o carrect the qentencmﬂ or der arguing t]]d[ a life SBI][CDCB

was mdnddiozy under W. Vd Code §61-11-18, md that a life senicnce under these facts was

constltutlonal. (Fmdmg No. 19). The State also asseried that the 2-1c 30 year sentence eniercd

pur%ud,m to W.Va.Code §60A-4-408, was an 1Hefral sentence. On October 11, 2001, fOl]OWHlU a

hedrmvf on this same ddte Judﬁc Klrkpdlrlck entered an order denvmﬂ hc_ post-trial motious and

‘fcor_recting" the sentence Lo conf ine Appellant to the pemtcnudly for life. ( Fmdmg No. 21). ThiS

substlantial increase in Appellant’s sentence was imposed, desp]te the fact that Apptﬁdnl already had
begun serving Lime pursuant 10 the original? (0 30 year Q‘emehce. _

Tn his appeal, Appel ant challenged thq life qcntcnce but 1 in an order entered March

11,2003, ’LhiéCOﬂl‘t denied Appallant’s appcal by avolie of’B t02. On I\fay ”:)ﬁ 2004, Appellant filed - -
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a p’r() seé habeas corpus petitio_n. .(Finding.No. 22). On June 9, 2005 , Judge Hutchis_o_n_ iSsued afn-
, _opmzon order qummarﬂy denymn dﬂ hdbedq corpuq relief, bdqed upon the p: 0 se hddeS corpuﬂ,

petlnou fijed by Appelldnt In the June 28, 2005 order Judge Hutch1son denied Appellant s request

" 1o have oounseI dppomied for appeal
IIL
Issues Presented

A
Whether tﬁe trial court erred in hoid.ing it was proper for
Appellant to have his sentence increased te life because:

1. This Court repeatedly has held that once a defendant -

‘bégins serving a sentence, trial courts have no autherity or

jurisdiction to increase the sentence, under double jeopal‘dy

principies;

2. Only the specific sentence enhancement under
W.Va.Code §60A-4-408, can be applicd where the defendant has.
multlple convictions under the Uniform Controlled Substances »

- Act; and
' 3. Rule 35(a) only pum{tq a trial court to cor rect an

lliwa! sentence"
B.

. Whether the trial court erred in concluding that Appellant’s life
sentence, under the habitual offender statute, was constitutionally
~proportional, where all three convictions were for nonviolent
oﬁense.s»possessmn of a controlled substance wrih mtem to

deliver?
C.

Whether the trial court erred in refusing to appoint counsel for .
Appellant to represent him in the underlying habeas corpus \
action and in eummarily dismissing the petition where Appellant
raised a number of very credlbie issues warranting habeas corpus

relief?



v,
 Arguient
A
Th@trial court en;ed in holding it was propef for App’eliant to

~have his sentence mu'eased to iife because: _
1. This Court. repeatedly has held that once a de&ndant

begins serving @ SEHICHIT, trial comts have no anthorify: or

jurisdiction to mcrcase the sentence, under double Jeopardy

principles; :
2. Only the Gpemﬁc sentence enhancement under

W.Va.Code §60A-4-408, can be applied where the defendant has
multiple convictions under the Uniform Controlled Substdnces

~ Act; and : SEEEE
3. Rule 35(a) only per mlts a trial court to corr ect an

iliegal sentence
(1)..

D()uble ,reopar dy precludes the me()suzon of an increased senience

Appﬁl]dn[ dqqertq the trial court %hould not have been pcrmit[@d io increase his
‘qemcncc to life dftCI' he hdd beoun qervmg the initial 2 to 30 year senténce. In Sellers v.
Broadwater 176 W.Va. 232, 3428 E.2d 198 (1986) dI]d several other cases, thl% Courl conmlcntly
has held under. double jeopardy principles, a trial court is pTOhlblLLd from increasing a senience in
a criminal case after the dcfenddnt hdq begun serving thal sentence. The trial court Ié]ected habeas
' .corpus'relicf oin (his gro_und by holding it had the authorﬂ‘y, uudcr Rule | 35(a), to correct and 1ﬁc1 t:d%)
‘the initial qamc,ncc: | |

In Sy]ldbuq Pomt 1 ofCom?ef v Gr Iﬁm’z 160 W.Va. 660, 236 S.E.2d 3’79 (1977) {his

Court explained the th_ree differcnl circumstances Wh,erc the prohibition against subjecting & person

Lo double.jcopardy are impiic’:a[ed: :




The Double Jeopdx dy Clause in Article IIL, Sectlon 5 of the

West Virginia Constitution, provides immunity from further
- prosecution. where a court having jurisdiction has ‘acquitted the:
accused. 1t protects againsta second prosecution for the same offense-
after conviction. 1t dI%O prohﬂnts multiple punishments for the same’

oﬂ ense.

See alm C'zbmn V. Legur s*k} 187 W. Va 51, 415 S.E.2d 457 (199’7) State v. Sayre,
183 W.Va, 376 395 $.E.2d 799 (1990). |

In the preqent case, pumthmg Appellant twice for the. Same offcnqe is the doub]e .
.-}eopdrdy VlOIdtIOll tr;ggered under these factq The Court has made it cledr that.the hdb]lLIdl offender
sentence is miended to be the dctudlr qentence for [he fc]ony conwcuon 1r1croer111rr the hdblﬁldl

offendf,r statute, as expldmed in Sylldbu% Point 1 of (‘ zbs(m

In dpp]ymg the rec:]dlvmt life pcndlty, the trldl court docs nol
impose a separate sentence for the last felony conviction, but upon the
jury’s conviction in the recidivist proceeding it imposes a life-
sentence on the last felony conviction. In order {0 establish a life
recidivist conviction, another felony must be proven beyond thoqe for
which the defendant has been pzevmuq}y senfenced.

Thus in the pre%m case, Appel]anl initially was qenttnccd to serve 2 to ?() years in
przson bdeed upon his thlrd conwct:on for- po%qeesmo cr dCl\ cocaine wnh the intent ‘Lo dehvcr
' Pursuant fo the [I‘ld] court’s qemenmﬁa order which remdnded himto jail, Appelldnt b&Udn srervmo

that S;:nte’né;, 'whiéh was enhal.lced under the Uniform Controlled Substances Act. Appe]]ant’s

- double jeopardy rights were violated when the trial court subsequently .Seiﬁenced Appellant to sie,.we
a life sentence, Wﬂiéh was a second sentence 'f_or. the Same_ crim%:. |

This Cour[ repeafedly has -f(.)und. a double jeoﬁurdy violation under these. same facts.

: in Sellcr%, the tr_ia]'.couri écécptcd the défendaﬁ[’:% guf]ty_plea and énter’ed an ofder Seﬁienc_ing aﬁd

fining the defendant, but suspending the penalties and placing the defendant on probation, with a



number of conditions.' This defendant followed the conditions of this order, which _reQuired him to
undergo testing and multiple counseling sessions.
- The vict_im’s' mother, who previously had agreed to this plea bargain, later noted her
Obiection to the plea bargain and scm:a Ioncr letter to the trial court askihg for a jury to decide the
'defendant 0ullt Thc trIaI coust set clSlde the ouﬁlmi sentencing ordﬂr dnd schedul led & new trmI
ddte In grantmg a wrlt of prohibmon to this defenddnl this Court held in Syllabus Pomtl of ,
- Sellers:
_ A criminal court mdy, for certain purposes, set aside a
judgment by an order entered during the same term at which the order
~ set aside was spread upon the records of the court; however, in
criminal cases where the judgment has been satisfied in whole or in
part. this power is limited {o these cases in which the trial coust

reduces the penalty imposed, and cuses in which the penalty is -
mcred‘;ed are- treated as cases subjactmg the accused to double

]eopdrdy

See a!so Sla!e ex rel. Hill v. Parsons, 194 W, Vd 688, 461 S.E.2d 194 (1995) State.

exrel, Roachv. Diet I‘Lck 185 W. Vd 23,404 SE. ’)d 415 (1991); State ex rel. Roberts v. Tuckcz 143
- W.Va. 114, 1(}0 S E.2d 550 (1957); State ex id thlmms v. Riffe, 1”7 W.Va. 573, 34 S.E.2d 21
(1945) see. als 50 F. Ci LCls.lBy, Handbook on West Virginia Criminal Procedure, p. H 303 (Zd ed.

}993)(“[W]hcre imprisonment has be;:un In SdtledCi]Ol] of a valid sentence, the trial court is Wlthout _

;urlsdlctmn even durmg the same term of court, .to sci aside such valid senience dl]d 1mp0qe an -

~ additional of increased sentence.”). |

Sellers, Roberts, and Williams are .con.trollil.)g in the presen% case and require the

.011wmdl 2to %0 yeas sentence to be leimtdtcd and the life sentence 10. be set aq;de In Pobur‘s the

Uid] court dccepted the dcfc,ndcmt S guﬂ[y nlea, qemenced the defcnddnt and {he defendant served
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. a.few d-ays. pﬁfsuantib_th_ié sente'r;c_e? bu1 then escap_ed_frorh t}-m'jail-. Fol]oWing_thé escape, the triél_ '
court.s-é.t aside ;h_e' original séhtenti_né_ o'r'd'er. an.d_ i_ﬂcfeased' the septencé frorn. 10t 30 ye@s} Thm L
Court held that -doubi e jebpéir'dy p'rincip'lres precluded the -trial' .c_o'urt_ from increasing the defendant’s
éentence, \_f.vlhich he already had b__e_gu.n: {0 servé. | |
In Williams, the dcfenda._nt entered a gﬁilty plea to second degree murder, was

'sentenc_ed_ by the i_;-i_a} cﬁurt, a_nd began serving that sentence. After the Qiétim’s fam'i]y objected to
the p}ea'agre_e.rﬁem., the triél.cq_urt sel aside the_ o_rigi_ﬁa] Se.n‘te.ncin.g o_rder. and schedurl'ed the (_:a.s.e. fo; '
trial. This Court held that it is “tho'rdugh]y éstab]ishéd thaillwh'ere -impr_isonme.nt. has begun in
- sati.sfactionlof é Scmence, that écntﬁnce cannot be .i'nm"eased.” 127 W.Va. at 578, 34 S.E:Zd at 23.
Althou'gh Lhe.p'etitiqn for a wril of prohibition was déniéd,_t_]ie Court made it _cleﬁr that if the trial
- court’_spurp-ose waé to subject the 'de'fcndan[.lo an increased Sémencé,.'such a sentence WOu]d be
barre’d.}mdér cioubiejed;sardy. N

~In the present ca:se; Appél]anl Was:sentenc.ed t(j serve 210 30 years in prison, pﬁrsuzmt
to _th-é original éeniemcing order.iésuéd on September-%., 2001. Appellant Was serving thatl‘sentén.ce
when the._Statc filed 1ts 'moﬁon to cofrect' the sente'ﬁéc. Thus, then. t_he. trial cour-t. increased
Appellant’s sentence to life in the October 1 1_,. 2001 ordér, under double jeopardy principles, the trial
co-uri.ex'ceeded is jurisdiction in iﬁcreasiﬁg Appé_llaﬁt’s sentence.

(2).

W.Va.Code $§60A-4-408, is the only sentence enhancement available in this case
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| ‘Ina ;-elziicd argument that._ihe trial court fai.lea {o address, Appella_n‘g'aéls_er.téd-hc was
qubj ected 10 -do.u--ble jeop'ardy.and deniadéﬂectivz‘z éssistance of cou.n&;el5 .wh.ére his Court appqiﬂ'led
lawy\zr failed to argne it was Improper (o enhance .Appellfmi s sentence fwice~first, under '
W Va.Code §6UA 4- 408 and g;econd under W.Va. Code §6] 11-18. Where a per%on haq been
conmcted of multiple vmldtlom of the Umform Comrolled Substances Act, the. only dpphcable '
- sentené_e cnhancement is th@ specific enhancement under W.Va.Code‘ §6(}.A-4'..408. _ |
: ﬂTo_déte, this (:Zou.rt hﬁs not..addresécﬁl. this. speciﬁcis#su'a.. HOweV§r, other jurisdictions
add_fessing'tllgif equivalent to W.Va.Code §60A-4§40_8, and W.Va..Code_ §61 11-18. have concluded
.e.ithe:rr that this Specifié enhancclﬁent rathcr than the .more Uencral hébii‘ua] offend.er statute, is the
.'on]y oné dVd]ldb]G in a édse whcre (he. defundcmt hdq been conwclcd of multlple offunqes under the
Uniform Comrolled Sub%tdncc'% Act See Ex Par le Chambe;s 522 So.2d 313 (Ald 1987)“ Lioyd
V. ‘?Iafe 139 Ga. App. 6”5 229 SE.2d 106 (1976) State v. Loudermilk, 221 Kdl'l 157,557 S.E.2d
1229 (]976) Peaplev. Fetter icy 229 Mlch App. 511 583 N.W. ”d 199 (19%) State v. Chapman
205 Neb. 306, 2&»7 N.W.2d 697 (IQSU),Sm:‘m Heywazd 90 N. M 7&(}, 366 P 2d 616 (1977) Blunt
V. Szale, 743 P.2d 145_ (CLCnm.App.Ok]a_. 19&7); quﬁ_v. State, 538 _P.Zd 1117 (CLCrlm.App.Ok}a.
1975); State v. Ray, 166 Wis, 24 855, 451 N. W.2d 288 (199” Cbnsequenﬂy; thé more genetal
' hdbltUdI offender statute, W.Va:Code §61- 11- ]8 is inapplicable in a case involving on]y violations

of the Uniform Controlled Substances Act.

© *Clearly, the imposition of an illegally enhanced sentence also implicates Appellant’s rights
under the dué process and cruel and unusual pumc;hmc,m provm(m% m the West Virwm]a and Uniied

States Commuuum

“This ho}dma qubqequem y Was dddrw%ed by the Alabutna 106121;5 fure, as noted in Sr:okcs V.
State, 555 S0.2d 254 (Cr.Crim.App.Ala. 1989}, which umended the relévant statutes to permit a life

%ntcnce thdnccmc,nl for a drug offense.
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In Cheﬁzbers, the_Alab_aima Supfreme Court no-ted t.ha.t the sentenee enhancement under
the Un_iferm Contfel_l'ed -Substancee Aet was permi'ssiye, Whi.le the enhaneemeﬁf u-nder.tlll'e f]abituel -
offender a-et was man’datory; This obs:er\./a.ti'oniequal}y is true in the pr_e‘senf case, Where W._Va.Code
§GOA—4—_408, 1s Writt_en ie the plermiss'ive;“_m'a'y be imprisoned for a tenﬁ ﬁp to twice the term
_otherﬁwise authorized;’w\_?.vhereas ti]e Seni_enee e_nﬁancement._under W.Va.Code' §6 1-11-18(c), is written
in nlalldafOry I.an.guage—“ihepereon Sﬁall be sentenced' tobe Confined in the state cor-rectionai fa'cilit);
for life.” H ihe State’s theory, that it .wa.s mandatory for Appellant to be qenieneed to hfe once the
two prler convictions had been eqtabhshed then the Leglqldlure s clear intent o gwe-tnal courts
dmcreﬂon under W. Va.Code §60A 4-4(}8 10 double the senfence where the defendani S prior
_ offenses also invol'ved eontr()lled substances violations, would be rendered complete]y meanmgless.-

The Stdie S argument CdZ‘I‘le to 11% Iocrledl concluq]on is that where a deBIlddnL
convicled of a felony, hae hdd two pnor felony conwchom itis indnddtory that & tife sentence be
imposed, even whefeall of the -conv'iclic’ms involved violations of the Umfor_m ControHed Substances
Act.  Under this absur&_ lo_gi c, any sent.enee' Vi.mpese.d', pulrsuant to: W,V_a-,Cede & 6GA—4—4US’,
eutomatically woild be' an illegai senience. ~Since W.Va.Code §6OA 4-408, was ddopied after
W.Va. Code §6] 11-18, the Leols]dture prequmplwely must have mtended o u cat I‘ﬂpCd[ offen‘-‘.eq
_under the Unlform Controlled Substances Act differently than other crimmdi charce‘a Appellant
respectfully submits that tl_le rules of statutory eonstruetion-reqﬂire this Court to give meaning and
effect to-W.V a.Code §6()A-4~408, and to reject the Ste{e’s assertions in this regard.

The enhancemen[ that is specific io the U.niform Cemro]}ed Substances Act takes
precedent over the more general h‘cltbifua]._-offender. stat.ute-.' This well established ﬂlle of slateior'y
"'c'e_nstruction was éummarized.by thi.s Couwst in S;vi_l ab_ﬁé Point 1 of UM 1@; by Trumka v, .Kingdan,
174 WiVa. 330, 325 S.E..Zd 120 .(]984j: | | |
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The general rule of statutory construction requires that a
peuﬁc statute be given precedence over a general statute relating to
the same r%ubjec:t matter where the two Cdnnot be. reconuled

See albo Sy]ldbuq Pomt 3, State v, Tw lcy, 177 W.Va, 69 350 S.E.2d 696 (1986)

Furihermme thm Courtm SyI]abus Point 1 of Justice v. Hedrick, 177W Va. 53,350

S E.24 565 (1986) noted the strict interpretation reqmred n dpplymg this pendl statute

« Habitual cmmncd proceedmg,q prov1d1ng for enhanced or
additional punishment on proof of one or more prior convictions are
: wholly statutory, In such proceedmgs a court has no inherent or
common law power oI jurisdiction.. Being in derogation of the
common law, such stafutes are generally held to require a strict”
construction in favor of the prisoner.”” Syl. pt. 2, Wanstr et v .
Bordenkircher, [166] W.Va. [253], 276 S.E.2d 205 (1981), quoting
State ex rel. Ringer v. Boles, 151 W.Va. 864,871, 157 S. EZd 554, -

558 (1967).
, An exdmple o.f this Cou.rt dpplymg these Uenerdl rulee of qtdtutory eomtructlon is
Szalé v. Turley, 177 W.Va. 69, 350 S.E.?.d 696 (1986). In Turley, this Courl was faced w1fh
| 'nterpreting'tlwo differenlt stetui.es addi'essing.the issue of probation—W.Va.Code §25—_4—1 , applying
to youlhfui offenderq dnd WV.:L Code §67 1‘_ 2, the generd} probahon statute. . Because the
defenddm in Tmlc) was qubfect to thc youthful offender act, the more specific pr obation statute
applicable (o yeuthful offender% Wd% contr o!lmg over thc more genetil pr obation statute.

Smce pendl statutes must bc qmc[ly construed against the State and in fdvor of the

defenddnt a strict rcadmﬂ of the two sentence enhancing staiutes—W.Va.Code §60A-4-408, and
W Va.C ode §61-11- 16—furthe1 suppom the argument that only the qemence enhancement in the

Umform Controlled Substances Acl is dlelab]L where thc defendant has been convicted of prior
~offense udnder' that Aci. .Cenqequcnt}v in the prceem case, ONce eine [I’Id] court dec1ded that an

. enhancement was appropriaie, the lrial'courl Was reqmred to impose the specific sentence
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| ent.za-incém.cn{ un_der_ W.Va.Cddé §6_OA-4.-4(_)8,. rather than the general senténce enhancement under
.W;Y‘f.a.Code. §61-11-18. | | | |
'- @).

T r f,a] court ;ntp} ‘oper iy used Rule 35(a) to coucct” a lcgai sentence

The trial court aq%eried thdt Rule 35(3) somehow avmded the conqututxondl and

_]UI’ISd]CUOBdI concerns noted dbOVG Ru]e 35(a) does prov1de 2 limlted mechdmsm for a trial court

1o correct an “1llegd1 qentence 7 An 1I]egai sentence mCIudcs ‘sentences m excess of the %tdtutory
mdxunum or otherwise unauthorized by qtdtute “sentences that did not conform to the oral

prouounccmcni of sentence, or senienceq that were amblguouq with re%pcct to t]’lL hme and manner

_r of qer\flce S ol Wright, N. Kmfr and S. Klem ’%Federdl Prdctlce and Procedurc CnmmaIBrd §582

(2004) Appelidm respectful]y ﬂublmtq [hdt Lht,re was nothing illegal about the enhdnced C;enlence'
initially imposed by the trldl court. Doub]mg Appdlcmt s senience, undch Va. Code §60A- 4-408,
was consistent with that statute and Lhc ;ury 'S verdlct Thus; the facr that the- trial coult mzthy '
chose not 1o Impose dhfé qcntencc under W Va. COdL %1 11-18, does nol rc,ndel the initial sentence

' _illegeﬂ.' _ |
| The trial court’s d:ecision 10 incrgea.sse Appcll.ant‘-s scntcnce,. afier Appellant a}rea_dy
ilad bwun serving the. initial sentence, was premised on the State’ %.drgumem that the imposition of

alife senienc,e Was mandatm y undcr W Vd. Code §61-11-18. Thm assertion by the State is incorrect

f_or,four 1e4s0ns. Fi.rsL, the sentence imposed originally was not illegal. Therefore, [hc t]’ld] court had

"Today, the federal version of Rule 35 differs (rrc,atly fr om thc West Virginia version due 10
the sentencing guideline system adopted in federal courts. However, the definition of illegal
sentence quoted isbased upon Lhc orlrrmdl version of Ru e 35, from which the West, \/lromm rulc

Was modelc,d
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.ndlju1'isdiction, under Rulc’35_, o Va'cate'the”ori ginal sentence e:md' impqse d life sentence. See, e. g.., '
.'_Down.in'g.v.. People, 8.95..]-3.2(1 1046 (Coi. 1995)(1£.th sénten—?:eimp_pséd is not illegal_or voi_d, Rule
33(3} does not permn a trial court to mcredqe the senfence). s B
Second a trlal cour[ has an obh gahon ﬁot fo i lmpose a hfe sentence if the trial court.
determmeq that such a qentcnce Wou}d be constltuuondlly d1spropo1t}onate In thé Séptembcr 26,
2001 Urder thc tndl court simply noted Lhat although the State had met its burder under W Va. Code 3
§61-11- ]8 “The Cour{ howcvcl declmcc; 10 Cllhdl’]Ct‘, Lhe sen[ance of the defendant as an hdbltu:ﬂ
offéndcl ” Thus, one expldndtlon for the tml court’s decision not o 1mpoqe a life ';cntencé in the
orwmdl qentenémg 01dcr correct]y could hcwe been b;teed upon this constitational Impedm]ent _
‘ Thud as occurrcd in lhiq. case and as drgued above once 1me trial courl 1mpoqed. ;tn _
eﬁhdﬁccd sentence, under W. Vd Code §60A 4- 408 Wthh is the Qpecrf]c enhdncement ﬁnder the
Uniform Colmro]]ed SU-bSidHCSQ Act, dny clddIilOI‘.ldl enhancement would be mdppropnate
Fourth, at the critical_ Septembcr 6, 2001 heariﬁg, where Judge Hutchison filled in for
Judge Kirkﬁatrick, ﬁe advised Appellant that ir hé adj.ni.ttcd being the same person convicted df two
_ pribr feioniés,_ “you could be sente_nced to _é'bériod of Iifé .in L_he pcnitent-i.'c@, with possibility of
parole.”” (Tr'. at 9). 'Th'us,. Appellam was adviséd_by Judg& Hutchisbn? priof to admitting .t_hatlhe had
WO p.ri(.}r. feion.ies,-that whethér or not he reccived  life sentence was discreli._omry'v\fith the {rial

courl. If Judge Hutchison had advised Appellant that the trial Courl_ had a mandatory obligation 1o

*This Courl has never been faced with the question of whether an illegal sentence can be
“increased by the trial court under Rule 35(a). Where the sentence is illegal, courls have held in
certain circumstances that Rule 35(a) permits the trial court{o correct the sentence, even if it results

in an increase, without nccmsarrly violating double jeopardy or due process principles. See, ¢.g.,

United States v. Contreras-Subias, 13 F.3d 1341 (9" Cir. 1994). However, because there was
nothingiliegal about the inifial sentence imposed against Appellant, under W.Va.Code §60A-4-408,

these cases are inapposite.
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‘sentence Appellant to life, once the two prior feIc_iny convictions were admitted, Appetlant very well

may have chosen a different strategy and required the State to prove his identity before a jury.

Rule 35(a) cannot and does not override the well established constitutional right

agaiﬁst .d_oubl'e .j_e'c.)pa_r'dy recognizéd by this Couft in Sellers, ﬁobert&, and Williams nor can it be
ﬁppl'iéd where the Septf;ncé impos.éd was Egal. While a sentence may be correctéd u.n'd.er Rule 35,
| .this- Court’s holdings .make it c}éar -ﬁ}ét any chaﬁg_é-in a sentence, Wh@fe the defendant i;as .begun
serving t-_imé .'un'c_ier thﬁt q'figin'a]' s’enien'ce_,. can _olnly.be'a degrease, rather than an inbre'as'e? in the

length of the sentence. '
'B.
The trial court erred in concluding that Appellant"s life sentence,
under the habitual offender statute was constitutionally
proportional because all three convictions were for nonviolent

offenses--possession of a controlled substance with intent {0
deliver Con |

In addressing Appellarit’s argument that his life sentence was unconstitutional, the .

“trial courl held:

 The Court agrees with Daye to the extent be states that the recidivist
' statute does not apply to crimes against property. However, the Court
has reviewed State v. Rodoussakis, 204 W.Va. 58, 511 S.E.2d 469
(1998), and agrees with the Staie that felony drog offenses should be,
considered crimes of violence. A sentence of life for a defendant who
has been convicted threc times or more of crimes considered crimes

of violence is not disproportionate. Mr. Daye has been convicted of
four felonies’ and thus the senience he is currently serving is

“Appellant assumes that by “four felonies,” the frial court is referring (o his three convictions

of possession of a controlied substance with intent {o deliver in West Virginia and the one conviction .
of possession of a coniroll ed-substance in Florida. While the Florida conviction isa Class 1H felony
under Florida law, an equivaient conviction in West Virginia would be a misdemeanor. In Syllabus

* Point 3 of Justice v. Hedrick, 177 W.Va. 53,350 §.E.2d 565 (1986), this Courl held: ’
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appropriate according to the laws of West Virginia. Thercfdre, this
‘Court refuses to alter, change or reconsider the sentence imposed.
(Conclusion No. 14). ' R

This C.ourl has deveiope& é'snb.sfan.ti.z.ﬂ bd&y of .cziseg determining whéth’er the
_ séﬁie_nce iﬁlpéé@d und@f the habi'tual‘offenderr act.is dispfoportionaﬁe to the crimes committed which
”pro.mi)t.ed ;he sentence '(;nllancé_lne}]i_. Af_ticle I, Séction' 5 pf the _West'Vifginia '.Con'st'itutio.n |
_:pfovides,' in re]evém_[ part, ‘.‘Eﬁices'si\./e b_a'ﬂ_. shall ﬁbt_ be required, nor_"exccssi?e fines imposed, nor
cruel and unusual:punishmant inflicted. Pena’l.ties shall be- probarﬁdned te _thé character énd_
| degfae ..oi_'kthe o_fféncé.” (Ehaphasi_s 'ac.ld'ed)J. Thus, uﬁlike thc Eighi_h .Aﬁle’ndrﬁeﬁt_to.th& United
lStates- Constitutiom ﬂlc'West'Virginig Constitution specifically and cxplic_it}y requires Sénte-ﬁces or
penalﬁes to Be in proportion 0 the cﬁafactcr and _&egreé of the crime co:ﬁmittedi."' Syllabus Point
| 8,. State . Van;.-e, 164 W.Va. 216, 262 S.E2d 423 (1'980). | |
| .Thlelpi;voi[al decision a'ddressiﬁg the proportionality rcquiremém gnaranieed under

Article 11, Section 5 of the West Virginia Constitntion is Wanstreet v. Bordenkircher, 166 W.Va.

- ~Whether the conviction of a crime outside of West Virginia
may be the basis for application of the West Virginia Habitual
Criminal Statute, W Va.Code, 61-11-18,-19[1943], depends upon the
classification of that crime in this Slate. ' '

""The United States Supreme Court has found there is an implicit proportionality principle
that must be read into. the Bighth Amendment. However, the United States Supreme Court has
applied this proportionality principle in 4 very narrow fashion, particuiarty in noncapital cases. See,
e.q., Ewing v. California, 538 U.S, 11,123 S.Ct. 1179, 155 L.Ed.2d 108 (2003). Justices Scalia and
Thomas do not believe (haf the Eighth Amendment includes any proportionality principle and only
- supported the result in Ewing because five meribers of the Court upheld the life sentence under
California’s three sirikes Jaw. The end result is the pronouncements by the Unifed States Supreme
Court in the Eighth Amendment urca are nol very helptul, particularly since the West Virginia
Constitution explicitly contains a proportionality provision and this Court has a long line of cases
applying this constitutional requirement. ' ' '
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253,276 S. E 24 205 (1981) In Wamnéez‘ féllowmor ihe defendant’s CO]‘J'\’ICUOI’I for forging a
-chec}\ the Statc, ploccedcd to have him Qentenced fo hfe asd hablﬁld] offendei; deCd u?an hlq prlor
convicti ons for driving.a car Wi.thOL‘!i a Iicsnse,'arson’ of a bafn’, and forgefy. of another _check. in
fiﬁdiﬁg th’is-scntc;néé to bé ,.uncc)nstitui_io.nall y.dispropo'rtionate.:. under’ ih.esé 'faété, this Court held m '

Syliabus Points 4 and5:

_ 4. While our constitutional proportionality standards.
theoretically can apply to any criminal sentence, they are basically
applicable to those sentences where there is either no fixed maximum

set by statute or where there is a life recidivist sentence.

5. In determining whether a given sentence violates the

proportionality principle found in Article ITI, Section 5 of the West

- Virginia Constitution, consideration is given {0 the nature of the

offense, the legislative purpose behind the punishment, a comparison

of the punishment with what would be inflicied in other jurisdictions,
‘and a comparison with other offenses within the same jurisdiction.

In analyzing whether a life senience as a habitual offender is constitutionally
propdrtionate to the character and degree of the crimé, this Courl"no[éd, 166 W.Va. at 533, 391
S E.2d at 212, thdi pdrtlculdl emphdqlq is pldccd upon the third conviction which mgoex ed this

‘enhancement:

- When we analyze ‘a life recidivist sentence under
proportionality principles, we are ineffect dealing with & puni%hmcnt
that must be viewed from two distinct vantage points: {irst, the nature
of the third offense and, second, the natvre of the other convictions
that support the recidivist sentence. This duahty 1s occdmoned by the
fact that the punishment for the third felony conviction is. an
automatic life senfence regardiess of the nature of the penalty for the

underlying third felony....

We do not believe that the sole emphasis can be placed on the
character of the final felony which triggers the life recidivist sentence
since a recidivist statuté is also designed Lo enhance the penalty for
persons with repeated felony convictions, Le., the babitual offenders.
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; However for purpoqec; of propor‘uonahty, the third felony is entitled
*to more scrutiny than the preceding felony convictions since it

' provxdeq the ulmnatc nexus (o thc qentcnce

In oyilabuq Point 7, sze . Beck 167 W.Va. 830, 286 S E 2d 234 (1981), some of

the [Oregomo dl‘%CU‘SB]Oﬂ in Wan sty eef was adopted as a holding of th1q Court:.

The dppTOpridteDBQQ of a life reudmst sentence under our

constitutional proportionality pjov"mon found in Article 11T, Section

5, will be analyzed as follows: We give initial emphasis to the nature
of the final offense which triggers the recidivist life sentence,
although consideration is also given to other underlying convictions.
The primary analysis of these offenses is to determine if they
involve actual or threatened violence to the person since crimes of
this nature have traditionally carried the more setious penalties and
therefore jusiify dppththI’! of the recidivist statute.” (Fmphaf;]s

dddcd)

See also Sylldbuc; Foint 2, Smtcv Housden, 184 W.Va. ]7] ;399 S.E.2d 882 (1990).

In 1'cjecting Appellant s argument on tins cldzm the trlal court fculed o cite or

distinguish the onfy prior dccmom from Lh]q Court addressing whether 4 peraon convicte

possession of & controlled substancc with mien

as a hab_itual offender. In,State V. DéaZ,II?S W.Va. 142,358 S.E. 2d 226 (1967) the dcfenddni as

in the present case, was conthed of poc;c;ewon  of a controlled substance with intem 1o delivcr..'The

State then pmcéc—:ded to e%tdbh%h undcr W.Va. Codc §s6] 11- }6 lhdl ‘Lhe defcnddm had two prior

convictions, one for unlawful wouﬂding'and thc othcr for "rcmd iarccny Bdscd upon the: Stdte S

proof, the trial courl sentcnced this defendam {0 life as a habitual offender. _

In reversing the Ilfc %mence {his Court held:

The dppelicmt § MOS! recunt convi ction [for poqc;eqsxon ofa conu olled
substance with intent 1o del iver] involved no violence or threat of
viclence to the persomn. He did have one previous conviction of 4
- violent felony in 1969, The record, however, shows that in the 16

. ]
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years that foilowed the appellant demonqtrated 1o propensity toward
violent or severe crimes. We do not believe the facts in this case
warranted imposition of the ultimate pumshment avculablc in thlq

]UI‘ISdlCUOI]

In Slate ex rel. Boso v. Hedrick, 182 W.Va. 701 391 S. E 2d 614 (1990) the
defendant W_as convicted of night-time bUrglary, which tnggered the hab1tual offender act because
he had bécﬁ convicied previously of déliﬁiery of a controll

In deciding that a life sentence under these facts was dispmportionate_, this Court held, 182 W.Va.

at 709,391 S, B:2d at 622:

Neither delivery of a controlled substance nor breaking and .
entering is per se a crime of violence. Fusthermore, the night-time
burglary was comumitted in an unoccupied dwelling. There is nothing
in the récord to indicate that any weapons were used in these crimes

‘or that there was a theat of wolence to any person E :

Under federal sentencmﬂ 0111 dehneﬂ @ crime of vsoicnce 18 defmcd n Sectlon 4Bl 2

as* any offense unda fedeml or etdie law pumshdble by merl%onmem fora term e}.ceedmg one year

_ 1hd{—(I) hd’% 4s an e]cmunt the use, dttampted use, or threatened use of phyucal force against the

person ef anoihex; or (11) is burglary of a dwelling,. arson, or extortion, involves use of exploswes,
br otherwise'involves conducl that presents a serious potential risk of phys'ical injury to another.”
The poqsmswn of 2 controlied qubstdme thh thc intent L0 dchver 15 nol treated as a crime of
v101cnccundel the i"cdcrdl %nténcm guldelmeq See, e.g., Uuzted.&tarcs V. Anellano—che 799F7d
5'70 (9”‘ Cir. 1%6) UmledSIafcs . Cluz 805 F.2d 1464 (11" Cir. 1986); Unzrc'd Statesv. Diaz, 778 -

F.24.86 (2" Clr 1985); United States v. Wells, 623 F. Supp 645 (5., lowa 1985): UmzedSiaf(:s V.

Bushc) 6]7F8upp 292(D.C.VL, 19&5) o

"Ildu al qcm neing guidelines consistently make a distinction between crimes of violence
and comroi]ed substances offenses. For cxdmple to qualify as a career offender, the defendant musi

'._-.2'1



In the present case, Appellant was convicted on three separate occasions of possessing

- crack cocaine with intent to d_eiiv_ef.. There is no evidence that there was any act of violence-

associated with any of these CanictionS nor did the trial court make any fiﬁdings of fact to suggest

that violence was involved. Of course, since Appellant was convicted of three possessory offenses,

it i.s difficult to surmiSe how ..a_person mefély poéses.sing.a c.onltr.olied Substance, W.he.ré noWéapm_}S
or tﬁreat__s were iﬁ§d]vad, bou'ld'eyg_i' be deemed to have engaged in a crime of violence.

In makiﬁg this érgument,_Appéllant does nbt v.vis.h -to-r'ninjmi.ze. th.e many personal and
social prqblems as,lso.c_iated.with the.possessi.(.)n of il'l'éga} d%ugs. However, t_he anaiysis ﬁsed by this

Court in case after case in deciding whether the nature of the crimes warrant a life senience under

' W.Va.Codé 861-11-1 8, is whether the offenses “involve actual or threatened violence to the person.”

Whete a person possesses controlled substances with intent to-deliver, there simply is no actual or

threatened violence associated with that ctime, absent a specific finding to that effect in a particular

-~ case. Appellant respectfully submits that when the present case is compared to Wanstreer, Deal, and

Boso, 10 be consisient with these cases, the only conclusion possible is thal a life senfence for three

convictions of possession of a controlled substance with intent to deliver clearly is disproportionate

1o the character aﬁd degi'eé of these crimes.

Aﬁother factoi‘ fbr the Court to consider in analyzing the charactgr and nature of
contro%l_cd substances crimes 18 that dften'peoﬁ]e-convicicd of possessing illegal dru gs, 'Such. as éra’ci%
coéaiﬁe, have dévelqpéd a very redl physi.cal and incntzﬂ Addiction to [i;u: use of that drug. While a

number of programs arc available to assist such peopie in conquering their addiction, absent

be convicted of either « crime of violence or a controlled substances offense and must have at least
two. prior convictions of either a crime of violence or a controlied subqtancea oifu]qe See, e.g.,
United States v. Colling, 412 F. 3d 515, 520(4" Cir. 2005). ' '
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-sUCCesSfu] and appropriate treatment, an addict very ]ike}y wiﬂ engagc in lhé same illegai ac'tivity.

From a more gcnerdl pubh(, pohcy v1ewpomt doaq it mdkc more sense for the criminal Jmtlce .

qutem 1o encourage a drug dddICt to obtam drug counqehng and treatment inan effort o addreq‘; the
addiction ahd discOurage future criminal activity or S1mpl_y to lock up the addict, who has three or

more drug possession offenses, in the penitentiary for life? -

In addition to Wanstreet, Deal, and Boso, this Court has decided a number of cases

' cxamining-whéther the life sentence imposed under the habitual offender act was met West

) Vircrimia’s proporlionality standard.: All of the cases in this arca demonstrate that on]y i viole_ncc

or. the threat of violence i is involved, the enbanced llfc sentence 1‘-: conqtltutmndl]y pr oportlondte tol

_ the crime. S!ate v. Davis, 189 W Va. 59, 427 8. E 2d 754 (1993)(L1fe %entence reversed where

defcnddm conwcled of breaking dnd entering had pl‘lOI‘ conv1ct10nq for grcmd ldrceny and brmkmg

and enterihg); State v. Jones, 187 W.Va. 600, 420 S.E;Z_d 736 (1992)(Lifc' senience uphe]d where

defendant convicted of making kidnaping threats had prior conviciions for possession of a firearm

by a felon, grand larceny, bﬁrglary, and grand }arceny); State v, H()uéderz, 184 W.Va. 171 , 399 S.E.2d

882 (1990j(Life sentence upheld where defendant convicted of burglary and grand larceny had prior

convictions for sodomy, breaking and entering, grand larceny, burglary, and grand larceny); State

v. Oxier, 179 W.Va. 431, 369 S.E.2d 866-(19_88)(Life sentence uphc]d where defendant convicted

of breaking and snteung had prlor blcdkmg dnd enlering convictions as well as one for grand

Iarccny); State v. Vance, 164 W.Va, _216, 262 S.E.2d 423 (198())(L1fe senience uphcld Where

defendant convicted of breaking and entering had iwo prior breaking and antering-canvicli on—s); see

alsoStatev. Lewis, 191 W.Va, 635, 447 $.£.24 570 (1994)(Mandatory minimum sentence for third

offense shoplifting reversed because it was disproportionate). No such violence or threat of violence

is present in this case.




The Rodous@akis decision relied upon by the (rial court has nothing to do with the
question of whether the posseséion of a controlled substance, with infent 1o d_eiivcr, constitutes a

ysis. In Rodoussakis, the

crime of-{riolbnce for pm.pdses_ of tl.lié cru‘él and unus_ua:I pﬁlﬁ.Shm&ﬂi .anal
défendaﬁi asserted that the fel‘ony mﬁrder ruie was in_épblicab] ewherea persorn, who consum ed drugs
provided by _ﬂle-defenda'm_, dies of a drug oirerdo_s'e'. Iﬁ r.ejectlin.g this argufgént, the Court fi%si noted
that W..Va_.._C'odé §61 -2-1, spf:cﬁifical]y providés tha{.first:dc_-greg inurder can iﬁclurde those cases. WIadfe -
2 p._crson..dies. in the in cohn(_ac_;tion'with. “a feion_y offeng;e of .ma.nufacturin'g or delivering a cciﬁtrqlled |
.S.ubstance as defined in g}rlicle foﬁr [§6(jA-4~401 et '..s'e'q.]., chapter s.ilxlty—A' of this code.” Thﬁs-, thg
fe]ény offense of deliyering a édntrollgd _.sﬁbétaﬂce that reéu_ils in. sdmcone_’s dsatﬁ can Supi;qrt a
fe]o‘n).f:_murder _conv.icti_on.'.Other_.than making this poiﬁt, there is ﬁ() disc:u’-:;;sion in Rodoussakis as
to W‘hﬁ_thé.l' ;ﬂossession ofa controlled substance with intent 10 deliver éhould be treated as a crime .
of Qioience. . |
| Appellant respec%fﬁl_ly_éﬁbmits that Iﬁs .iife sentence under these facts cllear]y is
uncon-stitutidnal].y diépl;oportio_na[e and must be sel aside,
| C.

The trial court efl'ed in refusing to appﬁ)int counsel for Appéllaﬁt

te represent him in the underlying habeas corpus action and in

summarily dismissing the petition because Appellant raised a

number of very crgdibie issues warranting habeas corpus relief

Appé]}.am sought- to have éouné‘e] ap;ﬁoin[cd to assist him with his habéaé corpus
petition. However, ihel trial courf c.i.c_nit.zd this request and when pr.eslcmed w.ilh the pr.o s¢ .habeas;
COrpus pétiti on, Summa_rily disjmi_ssed.it. .Wiif}.()tlt' séhedu_]ing any hearing on the issues faisad. 7 |

Appcllgﬁt respéctfull_? subﬁlit&; Lhé ﬂii]ure Ld apjnoinl counsel sév-cl‘ci}f prejuldice(‘j

. Appellant in developing and preserving-the claims asseried in his habeas corpus petition. As a result,
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~ some of the issues raised are not developed or argued prop_erlyj and there may be several legitimale
igsues yet tobe rais_ed. With all of the procedural hurdles inhierent in any habéas corpus action, the
Jack of a proper record on Appel'laht’s claims may be an impedimént to any future action for post-

copviction _ielief.

Consc—:quent.ly, it this Jr_ief, _Appellanl has focuséd on the tWo iséueé that can bé
Ideci.ded .b:y'_the Court on ﬁhe éxis_ting record as a matter of law. In the event _éhe Court decides t,hat‘ _
App'eﬁan_t is not en_tiﬂed to reﬁief 611 thé foregding groﬁnds_, then Appellza_nt résbectfully inoves-thi$ '
Coﬁ-r‘l_ not .td é'd.drcss any -other iséues. i_niiially raised in.Ap'pc}laht"s pro se appea]_,'2 to .ap.point '

couns;:i 'er.-_him,_aﬁd to rexﬁand_this case to the Circuit Court of .Ralc'ig.h County sé th'_at Appellant
can make a pf‘opér rééord on the oﬁ;cr valid issu'és in his case. -
| The writ _of habeas corpus is .onle of Lh.e most rem afkable remedigs available in our
jurié?rudcnce. Oneof the greﬁcst tfagedies thzﬁ can c;ccur in the cri_minalljﬁst_ics system 1'; dcpr.i_vin.g
{ the axfaiiability of .habcas éorpus.

a person of his liberty for a crime he did not commit. Withou

relief, the crushing ] y never be addressed.

oss of liberty suffered by people wrongly convicted ma

Thus, habeas cOrpus actions have righted many Wrongs in this State, from freeing the innocent 10
-providing & wide variety of relief to inmates whose invaluable constitutional rights were violated.

2 Appellaie counsel wants to make sure the Court undersiands that by not including any
additional arguments, Appellant 1s not in uny way knowingly and intelligently waiving any issues.
In reviewing the record, counsel has determined hal some claims should . have been argued
differently, some claims should have been omitied, and:some new ciaims should be considered and
possibly asserted. In light of this inadequate record, it would not be 1o Appellant’s advantage 10
assert arguments that are not supporied by the fact oy law. Inother words, before any court addresses

remaining issues Appeliant may raise, he should be given the benefit of appointed counse! 0
o the right arguments and an appropriale record. Present appellate counsel

(he event the Court’s rulings on the (wo legal issues previously

any
Jssist him in developin
would accept such an appointment, in
brieled are not dispositive '
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HistoriCal']y, this Court consistently has supported and éxpandcdrhabe'cts corpus rights in an effort

to eliminate injustice.

In numerous decisions, this Court has recognized that the Post-Conviction Habeas

Corpus Ac£ W. Va. Code §53-4A—] through -1 1', was intended t'o' liberalize, rather than restrict, the .

application of a wul of habeas corpuq Sylldbuq Point 1 Adams v. Cucuu‘ Cowr 173 W Va, 448,

3178.E.2d 808 (1%4) State ex rel. deanour V. Levef etle 165 W.Va. 770 271 S E2d 612 (1980)

Syllabuq Poml 2, Smte ex 1(31 ngeﬁ V. Oaklcy 155 WVd 276, 184 S E.2d 31& (1971)

Furthcrmore this Cou:rt hdq mcocrmzed that generally, a prlqoncr is entitled, as a matter of r1ght to

- one omnlbus hdhedq corpuq healrmcF | which every possible wmc shouid be raised by the inmate.

In Syllabus Pomnt 1 of Czbsnr.r W Dale 173 W.Va, 661 319 S ]: ’?d 806 (1%4) this Court held:

Our poqt conthlon habeas corpus statute, W. Vd Code §53-
4A-1 et seq. (1981 Replacement Vol.), clearly contemplates fhat a '
person who has been convicted of a crime is ordinarily entitled, as a
matter of right, to onty one post-conviction habeas corpus proceeding .
during which he must raise all grounds for relief which are known to

him or Wlnch he could, wnh reasonablé diligence, dmcove]

~In Syl}dbuq Poml ] ofLos/ﬂ McKenzie, 160 W . Va. 762,’777 S. E 2d 606 (1981), this
Court ouﬁ:ined what should be address’cd in such an omnibus hearmg_and clearty contemp_l_étes that
in _mrosl cases, ihc Immate shoul.df' bc fcﬁresenied by Cdunsel lo ensure [hd[ the issues are fully
dcvé]opéd and ha! any issues .nol raised are knowingly and intc-ll.i.gc;,nt]y waived:

An omnibus habeas corpus hearing as conlemplated in
W.Va.Code, 53-4A-1 et seq. (1967) occurs when: (1) an applicant for -
habeas corpus is represented by counsel or appears pro s¢ having
knowingly and intelligently waived his right to counsel; (2) the trial
courl inguires into all the standard grounds for habeas corpus relief;
(3)a knowing and intelligent waiver of those grounds not asserted is
made by the applican{ upon advice of counsel unfess he knowingly
and intelligently waived his right {0 counsel; cmd {4) the trial court
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'dmftq a comprehenszve Order mcludmg the fmdmm; on the merits of
the issues addressed and a notation that the defendant was ddwqed
concerning his obligation to raise all grounds for post- conwctlon

relief in one proceedmg. (Emphams.added)_

One’ pI actical pomt made in L()sh that shou]d be emphdmzed to trml courts is that the

failure 1o appomt counsel to assist an mmate in a hdbeaq corpus proceedmﬁ Slmply mearns thdt the

e

uuua.'[g has the ability to file another habeas corpus becial se the lack of counsel mdkeq it
1mp0qs1bie for the trmI court to fmd that the inmate knowmgiy and mtelh gently wawed any grounds
not asqertcd B Thus the efficiency qought to be eqtclbhshed by Gibson dnd Losh where an mmdte

| 01dmar11y has the. rmht {0 an ommbuq hdbedq corpus hcdrmg, is Jost where the Ll‘ldI court permltq the

mmdte to proceed pro sein hlS hdbcdq corpus: dCt]OD

Thlq Court hd‘; qupplemcnted and ';upcrceded in pari the Post- Conwcuon Habeas
Corpus Act, when 1t ddopted the Rules Govemmg Post- Conth]on Habeaq Corpuq Procaedlngc; in

Weq[ Vlrglllld in ]999 T‘he% rules prowda dmp]e authority for a trm] court 10 dppomi Coumel o

an inmate qeckmw hdthS corpuq relief.

Rule 4(b) rcquu es a {rial court o prombﬂy review a habeda corpuq petmon dﬂd it
upon this initial review “the court determines thal the petitioner may have grounds fnr relief but
the pcti.l;i'o_n, as filed, is hol'sﬁfficicm for [ﬁe court 1o condIUCt a fair adj pdication of the m_attéfs raised
in the petition, the cour:i shall appoint an attor_ney to repr'cscnt the petiiio.nér”‘s; claims in the matter,
provided that thc,.peutlonel quahﬁeq for the dppomtmenl of counsel under Rule 3(4).” (Emphasis

. dddbd) Rulc 6 permits thc dppmmmcn[ of coun%el whcre the petition was s filed | in good faith and

: “Although the irial coutt- conc]udcd Lhc,re is @ prequmpuon U]d[ dny issues not raised

'cozlqtitum a knowing and intelligent waiver of such claims (Conclusion No. 3), the mcﬂ court fails
{0 nole this holding in Losh requiring that such waivers are available:only where the inmate has
counsel or has made a knowing and intelligent waiver of counsel on the record. '
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thé tri aj c;ourt._déems Lh;if ap'pointﬁwnl of -éounsel is .Wa.rr'ant'ed. Rule 7 prbVides'that counsel may
' béapﬁb;’nﬁd to assist in developing _disco‘very in the case, |
The Act and tl:iese'.Rulas_. éré désig_ned td‘ "peﬁnit Qn inmété at least to havé one
thorough cdﬂater_ai attack on his con{/iction.,' in which, in most caseS; he receives ad,vice of c_éunscl.
D'rafting. a. proI:Je:r h.:;ibeas corpus petiﬁcﬁ_] is. _véry_ éhallcngillg foi‘ even thé most.experi.en(iec.i rlawyer
5¢canse there are d nﬁi‘_nber of pf_ocedﬁral issues .ar.]d_. hiddén p‘iffalls that must be considered énd
a_n[:iéipai‘cd.‘ The faﬂﬁ.ré- to be a_\;\f'afc _§f these_iechnitﬁ:_al issues can result in the wai{ler_ of a valid _cl'aim. '
of the di.smissal on th3 mériis éf a claim that.dthér.;)viﬁ.;g i_sr supporied by the case Ia..w.
Far example, all of_'t'herc.:laims ought'lol be federalized, so [ﬁai the inmate has the
optiéh of fiiing'é l"cderal' habeaé c0rpus” actidn in the évent no rélief is obtained in state court. In '
recent yt,arﬁ two of the mos! si gllIfICdIl[ criminal Taw decmonq 1<;*:ued by the Umted States Suprler.ne '
- Court based upon §1d16 coﬁll CO”I\’ICUOI!‘E_——B fake!y V. Washmvmn, 542 LS. 29( 124 S. Ct 533, 159
L.Ed.2d 403 (2004}, and mefma’ V. Waslungf(m 541 UsS. 36 124 S Ct. 1?54 158 L. Ed. 2d 177

| (2.0( 4)—w0u_d not have been 1ssued, if the lawyers in those stale court cases had f;_nled to fcderahz.e
their cIa_irhs by asse’rting that their élicnfé rights UHder the United S'tates-Consti_tu.tion also had beeﬁ
violated. .

The is.sues.r.aised must be stated as Violations of cohsrlitutioﬁa] rights, ratﬁer than aq '
abuses of disc‘retion. by the trﬁal court. Arguing that a .congiiiution'al ri.ghi was violated, rather than
aéseriing thal a mere frial error v@s cbmmi.tiéld, requites an undcrslanding of the rights guaranieed
u.ndc;- the West Vir’ginia and Uﬁitcd.SLe‘t.{.es Constitutions as v.v'cI] as entails Jegal n_-:séarch to suppor_t'

the claims raised.



M 4wy

Ofien the collateral issues raised in & habeas corpus action cannot be resolved absent

* the development of an additional record. Repeatedly, this Court has noted that “ineffective

assistance of counsel claims raised on direct appea! are presumptively subject to dismissal.” Szate

ﬁ. Miller, 197 W.Va. 588, 611, 476 S.E.2d 535, 558 (1996). “Such claims slslould,be raised 1n a

collateral proceeding rather than on direct appeal to promote development. of a factual record

sufficient for effective review.” Id. See also City of Philippi v. Weaver, 208 W.Va. 346, 540 $.E.2d

© 563 (2000); State ex rel. Nazelrod v, Hun, 199 W.Va. 582, 486 S.E.2d 322 (1997); Buyles v.

Hedrick, 188 W.Va. 47, 422 S.E:2d 524 (1992); State v. Wickline, 184 W.Va. 12,399 S.E2d 42
(1990); State v. England, 180 W.Va, 342, 376 S.E.2d 5548 (1988)." 1t is advantageous.fo the

inmate for the petition to make il clear thaf at least some Qf the claims will require discovery and the

developinent of a record in addition to the one developed in the original trial or proceeding.

One significant issue that poses a real hidden danger for a pro se habsas-corpﬁs
litigant is the strict time period available for an inmate convicied in state court to seek federal
habeas corpus relief. The Anii-Terrorism and_EffcctiVe Death Penalty Act of 1996 (AEDPA) forces

inmates convicted in state court to initiate federal habeas corpus relief within a year after the final

state court proceedings have been exhausted. See generally 28 U.S.C. §2244(d). For example, a
‘pending Rule 35 motion for reduction of sentence filed on behalf of an inmate in state court has been
_held not to extend this one-year limitations period under the AEDPA. Walkowiak v. Haines, 272

© F.3d 234 (4" Cir. 2001).

"The trial court in this case failed (0 provide Appellant with the opportunity o develop any
factual issuc on his ineffective assistance of counsel claim, noling simply that this claim “is a

- constant contcnhon oi inmates.” (Conclusion No. 4).
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A}SQ,.fcderlgl habeas coﬂﬂﬁs retief frqin a state coﬁrt convi;tion can ohly be sought
based uponth.o.se claimé 3rgch and m_l'ed upon'..i-n S'fat.e_ court. Ahy n_éw issue raised for the firs! timne
in:alfederal habéas COTpus petitédn 'caﬁ ;‘eSulllin.its dismissal. |

) Expecti_n'g aﬁ_}lmfained imﬁale to draft .a viable habeas corpus petition without a '
lllawyer is asking.too 1nuéh. Alt]iough th¢ iriai court cérrectiy noted fhi_s Court has held coﬁﬁsel need .
notbe éi)poinped in all hzibé_as .corpus ac'tioné,_ In practice; such appoi_ntmenis should occur more often
than not. |

This Court has appro'vle_d the appoint;ﬁeht of counsel for i;]caréel'ated inlhates who
were p;OC'éedi.ng pro s:e iﬁ:a_i numbe.r-of cas_és. See, e.g., maife .v. Haines, 217 W . Va. 414, 423, 6] 8
S.E.2d 423, 432 1n.20 ('2.('1'()5)(T1ie. Court Tists éeverai prior dccision.s. where appbintmeﬁt of counsel

was deemed appr_oprizite). In White, this Courl appointed counsel on temand, in part, based upon the

“complexity of the issues raised: “Moreover, the nanied respondents have raised a defense of qualified

~ immunity which is & somewhat nebulous and complex legal theory for even the best Titigator (o

advance or respond to, much less someone who has not been formally trained in the law.” Jd. As

noted above, Appellant in the present case raised several serious and meritorious issues of

. constitutional complexity that could only be developed adequately with the assistance of counsel.

In the present case, there wére at least three objective factors that should have
convinced the trial courl that Appellani needed to have counsel appointed. First, Appellant is -
sentenced to [ife, which is the longest seéntence available in _Weél Virginia other than a life without

merey sentence. I the State 18 going to deprive an inmate of his fiberty for that extended period of

- time, then surely the court system should provide (his inmate with counsel o ensure that the’

conviction and sentence are appropriale under the law,
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Second ihe dppedl filed by Appe]lcml from the umderlymU conviction was demed by

3 10 2 vote, whlch at leaqt supcrﬁczdlly dcmonqtrateq thdt redqondb]e ]urlsm

this'Court on- a3l

Jegitimately dlmﬁreed on whether or not hm case was worthy of a more thmOugh appelldte review.

The demal of the dppﬁdl alqo means lhele 18 no defuntwe ruling on at least the issues raised in the

appedl This Court mdde i CISdI‘ in the Syllabuq of Smith v. Hedrzck 181 W.Va. 394, 38” S E. 2d

588 (1989), ihat the denial of an dppea] doeq nol bar an inmate from raising the same. issues ina

subsequcnt habeas corpus -peutlouz

This Court's rejection of a petition for appeal is not a decision on the '
merits precluding all future consideration of the issues raised thercin,
unless, as stated in‘Rule 7 of the West Virginia Rules of Appellate
Procedure, such petition is rejected because the lower ‘court’s
judgmerit or order is plainly right, in whmh Case no Othc,r petitton for -

appcal shall be perml[ted i

| Th:rd Appeﬂdm s pro se habeas corpuq peti Lzon cited cases decided by this Court that

aré on poml and that wou]d requlrc habeas corpuq relief. Seller s, Roherts, dnd Wz]hums clearly
1cquue {hat hdhcaq corpu% ze]mf be crmnted to Appclldm and, o use thc S‘[d]]dd}‘d adopted by this
Court in Rule 4(b) would ';uppor[ the conclusion that Appfz]ldm “ma.y have crounds for relief.”
Furthermore, this Couri’s decisions addressing the uncqnstitutlonah_ty of a life sentence under the
‘habitual Offﬁ_:ndér_ st:c;tute where the off enses WC;G nqnvio] en.L- particularly the Deal d_eciSioh, would
require habeas corpus relie._f if apblied to Appellant. In other words, Appellant’s pro se:'h_.abe.as

corpus petilion was nota casual recitation of some broad legal concepts slapped together, but rather

: Trrdl LOUI‘i S repeatedly dismiss grounds asserted in al ded‘x corpus action beccmsc the.

same grounds had been raised in the initial appeal from the conviciion, which appeal was denied by
this Court.  To the extent this Court uses this case 1o address some procedural issues cOMMON in

habeas corpus cases, (his Courl’s holding in Smith bears repealing.
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