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KIND OF PRO_CEEDING AND NATURE OF RULINC IN THE LOWER TRIBUNAL

The Appellant/ Plaintiff below, files the instant Appeal pur'suant to Rule 3 of the
West Virginia ;ﬁules ot Appellate Procedure. Appellant, Mary Ann Kominar, as
Admmrstratrlx of the Estate of ]ason Komlnar, deceased, seeks rehef from an Order
entered on February 2, 2006, by the Circuit Court of Mrngo County denylng
Appellant/ Plaintiff motion for a new trial after a defense verdict in a medical
malpractice action that was tried to a jury.

After the jury returned a verdict for all defendants, Appellant timely filed a |
motion to set asrde the Verdlct and award a new trial alleging several errors, 1nclud1ng
an excessive amount of peremptory strikes for the defendants. This petition comes to
the Court as an appeal from the trial court’s denial of _Appeliant’s motion for a new
trial.

HISTORY OF PROCEEDING

Appellant, Mary Ann Kominar, Administrairix of the Estate of Jason Kominar,
filed - this civil a-c.tion against respondents, Health Management Associates of West
Virginia, Inc. .d/ b/a WiIIiamson Memorial Hospital, Inc. (hereinafter “Williamson
Memorial Hospital”), Pelagio P. Zamora, Pelagio P. Zamora, Inc., Mingo County
Ambulance Ser\.rice_,llnc. for negligence in the care he received as a patient on July 12,
1997. Appellant claimed Mingo County Ambulance Service Improperly intubated Jason
Kominar in his esophagus, and failed to detect the i tmproper intubation, depriving Jason
Kominar of oxygenation. Furthermore, upon his atrival at Williamson Memorial

—— — —Hospital, the emergency room physician, Dr. Zamora and nurses, failed to detect the



improper intubation and otherwise failed to perform the medical 'lprocedull'es that
would be required on a trauma patient who arrived af the emergency roofn in Jason
Kominar’s condition. The jury trial began on May 9,. 2005 and concluded on May 20,
2005. The jury ;returned a verdict for all respondents and against .the Appel_lant.on May
20, 2005. .
Appéllaﬁt timely file.d. her motion to set. aside the verdict and awafd a nev_\} trial.
After briefing and argu’meﬁt, the court denied Appell.ant’s motion .by Order dated
FeBruar'y 2, 2006. This is an appeal of the trial court’s denial of.Allopellant’s motions for
new trial. |

ASSIGNMENTS OF ERROR

A. THE. COURT - ERRED BY PERMITTING THE THREE
DEFENDANTS  THREE SEPARATE PEREMPTORY
CHALLENGES WHERE DEFENDANTS OFFERED NO
EVIDENCE AGAINST EACH OTHER AND WERE NOT
HOSTILE, BUT, IN FACT, SUPPORTIVE OF EACH OTHER,
THEREBY DENYING APPELLANT A FAIR JURY.

B. THE COURT ERRED BY REFUSING  APPELLANT’S
INSTRUCTION ON SPOLIATION OF EVIDENCE, THEREBY
'DENYING HER THE ADVERSE INFERENCE THE JURY WAS
ENTITLED TO DRAW FROM THE LOSS, ALTERATION, OR
DESTRUCTION OF CRITICAL MEDICAL RECORDS BY THE
'DEFENDANTS

C. THE COURT ERRED BY DENYING APPELLANT THE RIGHT TO
READ RELEVANT INTERROGATORY ANSWERS TO THE JURY.

D. THE COURT ERRED IN FAILING TO GRANT A MISTRIAL
AFTER OPENING STATEMENTS WHEN DEFENSE COUNSEL
VIOLATED A MOTION IN LIMINE CONCERNING SEVERITY
OF THE ACCIDENT, ARGUING THAT MEDICAL CARE WAS
IRRELEVANT TO THE DEATH



E. THE COURT ERRED BY NOT. GRANTING A NEW TRIAL FOR -
VIOLATION OF MOTIONS IN LIMINE, '

F.~ - THE COURT ERRED IN ALLOWING CUMULATIVE EXPERT

~ TESTIMONY FROM SIX DEFENSE EXPERTS, ALL SUPPORTING

ALL DEPENDANTS THEREBY PRE]UDICIN_G THE
APPELLANT

G REFUSING TO ALLOW APPELLANT TO PRESENT TESTIMONY
OF A FACT WITNESS TO CONTRADICT SPECULATIVE
OPINION EVIDENCE RESULTED IN ERROR.

POINTS OF AUTHORITY

1. A,ppellate court review of circuit court’s ruling on motion for new trial is

under abuse of discretion standard. Andrews v. Reynolds Memorial Hospital, Ihc., 201 |

W.Va. 624, 499 S.E.2d 846 (1997).
2. When co-defendants are not hostile toward one another, they are not
entitled to separate peremptory strikes. It is incumbent upon them to demonstrate

'hostility by sufficient proof of same. Otherwise, co-defendants must share their strikes

among themselves. Price v. Charleston Area Medical Center, ot al., 217_ W.Va. 663, 619

S.E.Zd 176 (20_05); Tawney v. Kirkhart, 130 W.Va. 550, 44 S E.2d 634 (1947).

3. N ”If a party can reasonably anticipate litigation, then the party has an
aff1rfnat1ve duty to preserve any relevant ev1dence When a party mlshandles alters,
damages, or destroys evidence ¢ 80 as to impair an opponent’s opportumty to litigate a
case, a trial court should usually give an ‘adverse 1nference instruction to the j ]ury, such

that the jury may infer that the altered or missing evidence, if it had been available,

would have been unfavorable to the offending party’s case.” Tracy v. Cottrell, 206



‘W.Va. 363, 524'SE.2d 879, 887-90 (1999); Hannah v. Heeter, 213 W.Va, 704, 584 S.E.2d

© 560(2008).

4. Relevant evidence merely needs to make a fact of consequence more or

less probable than it would be without such ev1dence The standard for adm1551b111ty is

| liberal favormg broad adm1551b111ty If it tends to prove a fact even slightly it is

adm1551ble for any relevant issue, State v. Dorton, 125 W.Va. 381, 245 SE. 2d 455 (W.Va.

1943); McDougaI V. MCCamrnon 193 W Va. 229,455 S.E. Zd 788 (1995) State v.Sugg, 193

W.Va, 388, 450 S.E. 2d 469 (1995)
5, All relevant ev1dence is admissible where a witness is in a position to have

pecuhar knowledge, which jurors would not ordlnarlly have, thelr testimony- is

admissible. State V. Iameson, 194 W Va 561, 461 S.E.2d 67 (1995); West Virginia Rules N

of Bvidence 402.

6. - Interrogatory answers may be used in the trial of a case as evidence to the

extent permitted by the West Virginia Rules of Evidence. West Virginia Rules of Civil

Procedure 33(c).

7. Once a trial judge has ruled on a motion in limine, the ruling becomes the

law of the case and a deliberate violation of a motion in limine is grounds for a mistrial

or reversal after an adverse verdict. ‘Honaker v. Mahon, 210 W.Va, 53, 552 S.E.2d 788
(2001).

'STATEMENT OF FACTS

Jason Kominar was 22 years of age on July 12, 1997. On his way from his home

to a class, he lost control ‘of his vehicle and wrecked into an embankment in Mingo



County.” The ambulance crew _tesﬁfied that he was dead at the s,.cene.' Passers-by
testified that j;son crawléd out the window of the vehicl'e and was breéthing and
movmg when the Mingo County Ambulance Service arrived. There was no chspute '
that the wreck involved a 51gmf1cant collision. Jason was taken d1rectly to the
Wﬂllémson Memoﬁal Hospital, arriving there within a very few minutes where he was
pronounced dgad after defendants, Dr. Pelagio Zamora and Williamson Meﬁlorial
Hospital, claiméd that they had attempted to resuscitate him. Jason Kominar's parents,
Steve and Mary Ann Kominar, were notified and went directly to the emergency room.

The time sequence is generally as follows:

Accident ' _ 8:47 a.m.
EMS arrived 8:58 a.m.
e EMT intubated Jason at scene or on way to hospital |

» EMT ran EKG on Jason on way to hospital

EMS left for hospital 9:11 a.m.
EMS arrived at hospital o 9:19 a.m.
CPR started at hospital 9:20 am.
Second EKG started on Jason at hospital 9:17 a.m.
Dr. Zamora (ER doctor) ordered CPR to cease 9:30 am.

-After ']as"z_on Kominar was prohouhced deceased by Dr. Zamora, Dr.. Zamora
decided to do an x-ray to détermine what had caused Jason’s death. He also ordered
blood chemistry drawn at 10:32 am, (after death), which was cbllected at 10:34 am. At
| 10:40 a.m., a drug écreen was collected. |

The x-ray demonstrated that the endotracheal tube had been inserted into Jason's
stomach ihstead of his Iungs; Jason’s stomach was greatly ciiste.ﬁded with air having

been pumpéd into his stomach. Dr. Zamora testified that the reason he had the x—ray



performed after Jason’s death was that he wanted to know what had happened. Trial .
Tr. Vol. 3, May 11, 2005, at pp; 34-35.

| All defendants claimed that Jason was dead at the scene. Consequently, the most |
important objeptfve evidence of liability and proximate cause was the ambulance run
sheet, the EKGS run on Jason by the EMTs from the scene to the hospital, and the EKG
that was run on ]ason while he was at the emergency room between 9:17 and 9:27 a.m.
This data, if correct, would have demonstrated without questron whether Jason’s heart
‘was beatmg durmg tran_sport_ and treatment.

The amb_ula_nce run sheet is a form with three duplicating copies.' One copy is for
the hospital, one for the state, and the original for the arnhulance service. James York;
an EMT on this run, who signed the arnbuiance run sheet testified that he remembered
stapling the ambulance EKG to the hospital copy of the run sheet and giving it to the
personnel at the emergency room on September 12, 1997, .Trial Tr. Vol. 3,. May 11, 2005,
at pp._154_-155. Further, the Wiliiamson Memorial Hospital’s 30(b)(7) designee, Judy
Sanger, testified that had the run sheet been delivered to the hospital’s emergency room
the practice and procedure was that it was delivered to the records department where it
would be kept ds part of ]ason’s medical file, and that maintaining of the run sheet was
part of the requlrements of the hospital. Trlal Tr, Vol 7, May 17, 2005, at pp. 8-16.
Although ordered to produce the hospital’s copy of the run sheet and the ambulance
service’s EKG strips, the hospital testified it was not to be found. Id.

Appellant, previous to the subject trial, prepared to try this case and appea'red

with witnesses at the Mingo County Courthouse for jury selection on April 12, 2004. At



that time, counsel for the Mingo County Ambulance Service advised the court that he
had discovered that the ambulance run sheet had been altered. Consequently, that trial
was continued lto allow discovery on the issue of how it was altered and who altered it.
There was no procedure for the ambulance service to make a copy of its own EKG stnp
Therefore, the only copy of the ambulance record was altered and there was no copy of
the EKG for anyone to review,

There were several alterations on the run sheet, including an alteration of the
pulse and the degree of pupil dilatation. Defendant Trial Exhibit 22. Also, there were
three members of the ambulance team who were on the run and cared. for Jason
Kominar, However, there was just one signature on the ambulance run sheet. The only
slgnatu’tre was by Mr. York, even though the proc_edure was for all members on the run
to sign the run sheet. ‘These alterations could have been significant. It was also
significant to know wl1en the alteration was made. The only way to determine when
the alterations were made was to review .the hospital’s copy of the ambulance run sheet
since the state did not have a copy. |

Therefore, the o_nly direet record evidence, which eould have refuted defendants’
claims tha.t Jason Kominar was dead at the scene before the a_mbulance arrived at the
hospital, was in the hands of Williamson Memorial Hospital and .it had lost_ or
destroyed the same. | |

Additionally, the hospital EKG stri?s were important. Howe\?er, the hospital
strips Were for dnly short periods of the 1.0 minutes they Were run, Dr. Zamora t.esti.fied

that the ho'spital had intentionally looked for the best portion of the strips (showing the



best rhythm of'jeson) and had cut those out and placed them in the chart, throwing the

remainder away. Plaintiff Trial Exhibit 1 ; see also Trial Tr. Vol. 3, May 11, 2005, at p. 44.

That 'procedure left Appellant with only a portion of Jason’s heart strips from the

hospital, which was critical to analyzing his condition while in the emergency room. It

| should be noted that the hospital testimony and record was that there was no attempt

to shock Jason by deflbrﬂlator

- Appellant proved W1thout question that:

1.

The ambulance service had possession of the original run sheet and that it
was altered while in its possession. Trial Tr. Vol. 3, May 11, 2005, at pp
114 152,157,

The hospital had possession of the hospital’s copy ef the ambulance run
sheet and | the ambulance EKG, and its own EKG, and had either
intentionally or otherwise lost or destroyed entirely the ambulance record’
aed EI.(G,' and definitely intentionally destroyed the major pe'rt of its own
EKG strips. Trial Tr. Vol. 3, May 11, 2005, pp. 154, 155; Vol. 7, May 17,
2005, at p. 10. | |

Bqth defendants had a du’_cy. to keep the records in question. Trial Tr. Vol.

3, jf'May 11, 2005, at p. 154; Vol. 7, May 17, 2005, Pp- 9, 15, 16.

Since defendants’ primary defense was that Jason was dead before anyone -

could help him, obviously, defendants had a motive for destroying or

: eltering the records.



_(J'l

There were no EKG strips from the scene to the hospitel artd “a random
sampling” of strips is ohly a smaﬂ portion and left out the majority'of
evidence showing Jason's heart rhythms.during his care in the emergency
room.
The missing strips were essential etridence that A};pellant needed to prove N
her case since six of elefendants’ experts all opined that Jason was dead _
before the ambulance service arrived at the scene. | Defendants experts
test1f1ed that they were relying on the testimony of defendants employees
and the altered run sheet for the abo‘ve—mentioned opinion,

Appeilant .Was greatly prejudiced by not having the records, Which, it
prOduced and not altered, would have definitely told whether ]asen was
alive durtng— various stages of treetment. |

The miseing ambulance run sheet was not merely collateral evidence. It
and the EKG rhythm strips .were direct evidence', which w.ould.'_ have
demonstrated the heart rate ef Jason.

Tlr'te altered record was inconsistent with the “other evidence.” Zero "0
heert t‘ate is significantly different from either *’100" or “18” heart rate,
aztd a 7mm dilati_on of pupil is significantly different from 3mm dilation.
The altered record showed the heart rate at 18 and the pupﬂ dllatlon at
3mm, The argument by defendants and the lower court’s fmdlng that the
different findings above would not indicate a potentially different patient

defies medical science, Certainly, the cover-up of the he_art rate and the



1nab1l1ty of not even to be able to compare 1t to the hospital’s copy
51gn1f1cantly affected Appellant s ability to present the truth in this case.
Based upon the above, the Appellant offered a spohation instruction, which was
denied. Pla_intiffls lufy Instruction No. 39; Trial Tr. Vol. 8, May 18l, 2005, Pp. 298—309.
Appellant deposed all medical witnesses for all defendants and their experts;
Unlike most medical negligenee cases, each defendant had each expert lestify about
whether any defendant or its employees were negligent. Trial Tr. Vol. 6, May 16, 2005,

at pp. 91, 128, 183 184; Trial Tr. Vol. 7, May 17 2005, at pp. 85, 196, 206, 218, 252, 274,

~ 275; Trial Tr.' Vol. 8, May 18, 2005, at p. 83. Every defense expert said none of the

defendants were negligent, that all medical providers provided good care and/or

exceptionally éood care. Id. Faced with this barrage of dupllc1tous test1mony,

| Appellant moved the court to restrict the testlmony because Appellant had only one

emergency room expert, one neurologist, and one rad1010g1st to offer testimony against
all defendants, Tri_al Tr. Vol. Vol. 7, May-17_,_'2005, at pp 315_;

The issues in the case were whether the ambulance service was negligent getting
the patient.to the hospital and whether the hospital and Dr. Zamora, the e'mergency
roem physician, were negligent once at the hospital. There were no crosa claims by any

of the defendants, None of the defendants had experts to provide testimony or

argument against another defendant.  Appellant had fully. discovered the case.

Appellant knen% this, advised the court of this, and, throughout the trial, defendants did
exactly as Appajllants-claimed they would do by offering all experts to support the case

of other defendants.

10



Appellant objected to the court giving all three defendants separate set of strikes
- because it destroyed Appellant’s right to a fair jury. Trial Tr. Vol. 2, May 10, 2005, at"p.p.
22-24. The court stated, “I think you [Appellant] are generally right. I think the general

defense is you re correct on that. ButI'm stlll saying that technically as to legal defenses

they are at odds with one another. They are adverse to one another All of them are

adverse {0 § Vou 7 Id. at 23, emphasis supplied. The transcript then goes “off the record "

But the court drd not look at the defendants’ expert testlmony or require defendants to
explam or demonstrate their hostility, and there was no Inotion by defendants
supported by any documentation.

The eourt_ alloWed' all three defendants three separate strikes to Appellant’ s tl1ree
strikes; thus, making the strike ratlo 9:3. This procedure guaranteee defendants a better
jary than Appellant Statlshcally, Appellant Wlll always end up with a jury that clearly
favors the defendant Qut of 18 to choose frorn defendants got the right to strike nine —
half the potent1a1 jurors.’

_Appellant moved the court for a motion in limine prohibiting the investigating
officer from testifying as to the cause of death being the high rate of speed and lUrther,
from defendants arguing that Appellant decedent died from a violent collision and that
in essence, medical care would be useless. This motion was granted by the circuit court.

In opening statement, counsel for Williamson Memorial Hospital, William
Mundy, violated this motion by putting up a blow-up of a portion of the accident report

and photographs and stating the following:

'11_



Jason Kominar died . . . when his truck went across four lanes of
highway at high speed and crashed head on into a rock cliff,

Ly

[TThe drawing of the accident scene made by the Officer John Hall .
- No evidence that he ever attempted to brake. . . John Hall says
hlgh-speed motor vehicle accident.

*EE

| You can see the front part of the truck basically destroyed.
' Trial Tr. Vol. 2, May 10, 2005, at pp. 152-153. At this point, Appellant objected and the
coﬁrt sustaineé the objection. “It will be s.ustained ” ... “Confine yourself to the
ev1dence that w111 be shown i in the case.” Id. at 153~154 Not to be outdone, Mr. Mundy
- continued tellmg the jury how severe the 1mpact was then said, “according to the
Na_tlonal Highway Safety Admimstratlon 41,967 people were killed in motor vehicle
accidents." -Id. at 155. Appeliant again objected. The court again sustained the
objectibn. “Focus on the facts that you are going to present in this case” Id.
Appellants counsel stated to the court that defendants had violated the motion in
limine. Id. at 155-156. Appellant then moved for mistrial on that basis. Id. at 237-239.

This .ar.g‘umentrwas made by defendants to comlfincerthe jury that the collision
was not survivaible, thus making the medical care irrelevant. waever, neither side had
presente.d any éompetent testimony to {rerify this. Ap?ellant had earlier moved to
prohibit the im:f_estigating officer from teétifying that the accident was not sqrvivable,
was a high speed collision or abIOut biomechanics. Trial Tr. Vol. 2, May 14, 2005, at p.
242. The circuit court had granted the motion because John Hall was not qualified to.

render such opinions. See Trial Court Order dated February 14, 2002. Further medical

care is only necessary when one is injured or ill. Based on the court’s early ruling,

12



Appellant did f’not hire an expert or develop evidence on that issue and neither. did

defendants. However, to further prejudice the jury and in direct defiance of the court’s
motion fn_li_min'e, defense counsel for the ambulance service asked John Hall during the
trial:

Q. Given your experience as a police officer and someone who has
investigated hundred[s] of accidents, would it [be] fair to say given
the injuries that you observed and the condition of the scene of the
accident that you were not surprised to learn that Jason hadn’t
survived this accident? |

A, That is correct.

Trial Tr. Vol. 8, May 18, 2005, at p. 269. Appellant_ asked to approach. The court stated,

“In a moment”-gjand later denied that defense counsel had violated the motion in limine -

and stated, “I believe it wouldn’t be proper to draw any more attention to it. .. .” Id. at

278. Appellaht was significanﬂ_y prejudiced by defense counsel’s conduct and

Appellant should have been granted a mistrial or a new trial after the defeﬁse verdict.

Defendants’ experts claimed that Appellant had a significant t_e_ér in his aorta or
other artery and bied out and.died before the ambulance persoﬁnel ever saw hirr_i.. Trial
Tr. Vol. 6, at pp 183, 199; Trial Tr, Vol. 7, May 17, 2005, at pp. 103,. 104, 110, 142, 208,
228, 230, 276, 277, 305, 311.. There was no autopsy bécause, from discuésiohs among the
medical examiner, the hospital persorinel, and John Hall, the medical examiﬁer
determined no é’:autopsy was necessary. Trial Tr. Vol. 3, .May 11, 2005, at pp. 133, 135.
Consequently, gﬁere was no direct proof of any Bl'eed. However, James Spaulding, the
embalmer, testified in deposition that if there were such a tear he Would_see the result

from embalming because the fluid would escape from the same tear. Defendants

13




‘objected to this evidence and the court sustained the objection. Appellant, therefore,

was denied admissibility of relevant evidence to refute pure undocumented opinion

 evidence. Trial Tr. Vol. 8, May 18, 2005, at pp. 20-23.

During ;diseovery, ‘Appellant had inquired by interrogatory as to who was
prese_nt._and .held assisted in Jason’s care. The hospital responded by i_nterrogetory
enswer by iderltify‘ing certain personnel. Trial Tr. Vol. 8, May 18, 2005, at pp. 24-25, 32,
34. When Appellant deposed these individuals several stated they were not there. In
addition, Dr. Zamora had testlfled that many of the personnel were on standby, waltlng
to take care of ]ason when he arrived via ambulance. Trial Tr. Vol. 3, May 11, 2005, at
pp 17-18. Th1s evidence was adm1ss1ble and relevant to demonstrate the lack of
credibility of the hospital as to the care Jason received since there was clearly

inconsistent testimony. Appellant then offered to read the defendant’s interrogatory

- answer to demonstrate this inconsistency between the sworn interrogatory answer and

the witnes_s identified therein, The court refused to allow it. Id. at 34.

ARGUMENT

A, THE COURT ERRED BY PERMITTING THE THREE
DEFENDANTS THREE SEPARATE PEREMPTORY
CHALLENGES WHERE DEFENDANTS OFFERED NO
EVIDENCE AGAINST EACH OTHER AND WERE NOT
HOSTILE, BUT, IN FACT, SUPPORTIVE OF EACH OTHER,
THEREBY DENYING APPELLANT A FAIR ]URY

‘The West Virginia Supreme Court has held that, “to warrant separate
peremptory challenges, the Appellants or defendants as the case may be‘, as proponents,
bear the burden of showmg that their interests are antagon1st1c or hostile and that

separate challenges are necessary for a fair trial.” Syl Pt. 3, Price v. Charleston Area
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Medical Center, et al., 217 W.Va.. 663, 619 S.E.2d 176 (2005). This Court set forth factors
that should be considered by the lower court in determlnmg whether such interests are
hostile between two or more defendants or Appellants. These factors include, but are
not limited to, the following: (1) whether the defendants are charged with separate acts
of negllgence or wrongdoing, (2) whether the alleged neghgence or wrongdoing
occurred at d1fferent pomts of time, (3) whether the neghgence, if found agamst _
defendants, is sub]ect to apport1onment (4) whether the defendants share a common
theory of defense and (5) whether cross claims have been filed. Id.

Appellant was prejudiced in this case by the fact that Defendants had nine strikes
to Appellant’s three strikes, thus permitting the defendants to essentially pick the j jury
of their choosmg As in Price, each of the three defendants were allowed three
peremptory strikes each. As previously mentioned, in West Virginia, the law requires
that before a defendant is allowed separate strikes they must demonstrate to .the court,
by motion made prior to jury selection, that their identities are sepa_ratelland distinct and
that there is a basis for them to be allowed to have rnore stril_(es than the Appellant.

Price v. Charleston Area Medical Center, et al,, 217 W.Va. 663, 619 S.E.2d 176 (2005); |

Tawney v, Kirk;hart, 130 W.Va. 530, 44 S.E.2d 634 (W.Va. 1947). Defendants made no
offer or showing of any conflict between the defendants in the case at hand. While the
defendants argued that, since the Appellant asserted separate acts of negligence against
each defendant, they were entitled to'the additiohal strikes, they, in fact, were not

hostile at all. However, in Price, supra, the Court found that was clearly not enough to
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allow additionéi strikes. .it is'staﬁstically ifnpossible for the Appellant to receive a fair
trial with a thrée-to~one_strike ratio. |
Appeliant’s medical liability. claims against the defendants included an
individual claim agamst Mingo County Ambulance Serv1ce and Dr. Zamora, with a
vicarious liability claim against Wllhamson Memorial Hospltal for Dr. Zamora’ s.
“actions. The alleged acts of neghgence occurred at two separate times, at the scene by
the ambulance.servme and at the hospital for both defendants, Williamson Memor1a1
“and Dr. Zamora. The defendants in this case demonstrated no an1m051ty and/or
conflict toward- eac_h_ other. Their defenses were the same; there were no cross-claims in -
the case; there;%.was no finger pointing in the case. Each and every defense expert
testified on behalf of one another that no defendant i.n this éase deviated from th.e |
standard of care thereby Suppofting each .(')ther’_s défenses. Furthermore, in each of the
defgndants’ opening stateﬁents and élosing arguments the counsel for rthé parties
reiterated each éther’s theories and defensés See e.g., Trial Tr., Volume 8, May 18, 2005.
The interests of the defendants were clearly not antagomstlc With all the above-
mentioned facts in this case, Appellant was severely pre]udlced and could not have had
a fair trial with this three to one ratio.
Itis a liti_gant’ s right to peremptory challenges of prospective jurors to secure an

impartial and unbiased jury. W.V.R.C.P. 38(a); Barker v. Benefit Trust Life Ins. Co., 174

W.Va. 18_7, 324 5.6.2d 148 (1984). By law, in order for the defendants to each Rave three
separate peremptory challenges an offer of showing of conflict of interests between the

defendants must be provided to the Court. “A mere statement that conflicting interests
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exist between the defendants, w1thout more, does not require the tr1al judge to take
1n1t1at1ve in 1nspect1ng pleadlngs to deterrmne whether to call larger panel of jurors in
order to allow defendant four separate peremptory challenges ” W. Va. Code §56 6-12

(2002) TawneV v, Klrkhart 130 W.va. 550, 44 SE.2d 634 (W Va. 1947); Prlce v.

Charleston Area Medlcal Center, et al., 217 W.Va. 663, 619 S.E.2d 176 (2005). The parties

who request additional strikes must demonstrate to the court that they indeed have a
real need for the strikes because they have hostile interests. Merely claiming that they
have conflicting interests is not enough. And, in particular, when a claim is made by a
party that they are hostile and conflicting the party should be held to the
representations. If the claims of conflict and hostility prove to be merely a strategy to
gain an advant_age over the opposing party, then the party should be granted'a new
trial regardless of hearmgs with reference to the jury strlkes I—Iere the defendants
made no real sh0w1ng of conflict and hostlhty It was a mere subterfuge to gain an
unfair advantage in jury selection. Obviously, any party would be prejudiced.
B.. THE COURT ERRED BY REFUSING APPELLANT’S
' INSTRUCTION ON SPOLIATION OF EVIDENCE, THEREBY
DENYING HER THE ADVERSE INFERENCE THE JURY WAS
- ENTITLED TO DRAW FROM THE LOSS, ALTERATION, OR.
DESTRUCTION OF CRITICAL MEDICAL RECORDS BY THE
DEFENDANTS.
Appellant contends the trial court erred in failing to give Appellant’s requested
instruction concerning defendants’ spollatlon of Mr Kominar’s cardiac monitor strip
evidence and the ambulance run sheet. The West Virginia Supreme Court has

previously helc} that if an Appellant is able to demonstrate that records have been

altered or destrbjzed that the Court may, in certain circumnstances, instruct the jury as to
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‘a rebuttable presumption or inference in favor of the Appellanfc on issues of negligence |
and causation. Appellant submits that the jury should have had the Qpportunil:y to

| conclude whether the defendants, .eithe'r separately er collectively, negligently or
deliberately'failed to record or retain (1) the original ambulance run sheet, unaltered, (2)
tl_‘le ambulance cardiac monitor strips, and (3) the hdspital’s copy of the ambulance run
sheet and/or (4) the hospltal card1ac monitor strips. The facts supported the burden of
proof being shxfted to the defendants in this case. The Appellant was entitled to the
_rebuttable presumptlon that the run sheets and monitor strips, if available, would have
supported plaintiff’s position.

The adverse inference instruction continues to be the primary remedy available

against a party-spoliator. That was the holding in Harrison v. Davis, 197 W.Va. 651,478
S.E.2d 104 (1996), which was a medical rnalpra_ctice action arising from the death of a
| newborn child.- Upon the plainﬁff’s disconery tl'aat the hoSpltal had.destroyed the fetal
moni’;oring strips, the plaintiff added .a count for speliatidn of evidence. Id. This Court
affirmed the circuit court’s dismissal on other g'rounds, but added the comment that the
adverse inferenice instruction was the available remedy fOr the spoliation of evidence.
The adverse inlerence instruction should have been given to the jury based on the
_ evidence in this case and the lower court’s errer in failing to give such instruction
requires reversal. | |

V”If a party can reasonably anticipate litigation, then the party llae an affirmative
duty to preserve any relevant evidence. When a party mishandles, alters,ldamage_s, or

destroys evidence so as to impair an opponent’s opportnnity to litigate a case, a trial
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court should usually give an “adverse inference” instruction to the jury, such that the K
Jjury may infer that the altered or missing evidence, if it had been available, would have

been unfavorable to the offending party’s case.” Tracy v. Cottrell, 206 W.Va. 36_3, 524

S.E.2d 879, 887-90 (1999). When the alleged spoliator is a party to the litigation, the

Courf has concluded that under certain circumstances,. én adverse'iﬁference instruction |

may be givén Where physical evidence was destroyed by a party iﬁ the case. I,
Defendahts’ arguinen.t that Appellant did not meet her burden of proof on_each

of the elements .listed in Hannah is without mérit. -In Hannah v. Heeter, 213 W.Va, 704,

584 S.E.2d 560 (2003), the West Virginia Supreme Court of Appeals reiterated the factors

set forth in Sy].ia_.bus Point 2 of Tracy v. Cottrell, 206 W.Va. 363, 524 S.E.2d 879 (1-999);
that must be considered prior to the court instructing the jury on adverse inference for
' evidence spoliation. The four factors Appellant proved were:

(1) the party’s degree of control, ownership, possession or authority over
the destroyed evidence; (2) the amount of prejudice suffered by the
opposing party as a result of the missing or destroyed evidence and

- whether such prejudice was substantial; (3) the reasonableness of
anticipating that the evidence would be needed for litigation; and (4) if the
‘party controlled, owned, possessed or had authority over the evidence,
the party’s degree of fault in causing the destruction of the evidence.

- Hannah, 213 W.Va. 704, 584 S.E.2d 560 (2003).

In focusing on the four factors listed above, the facts are that all of the elements
of a spoliétion claim were clearly met in this case., proving that defendants had a legal
duty to preserﬁ'e the medical records of ]é\spn' Kominar and that it had Ios_t and/or

~ destroyed those highly relevant documents in its possession.
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L MINGO COUNTY AMBULANCE SERVICE RUN SHEET

Mingo County Ambulance Service had a duty to maintain the original run sheet,
unaltered. Aft?r months of searchlng for the original run sheet, it was finally found.,
Appell_ant _proxged the run sheet had been' altered. Appellant never received a copy ot
the run sheet unaltered, The only defendant who maintained possess1on of the or1g1na1
run sbeet was the ambulance service, Appellant Mrs. Kominar, appeared at the

ambulance service within days after the death to get a copy of the run sheet. Therefore,_

-lltlgatlon was reasonably expected. The Appellant should have been entitled to her

'. instruction based upon the altered run sheet.

‘Element Number 1: Defendant Mingo County Ambulance Service, had total -

control, ownership, possession and authority of the altered run sheet and destroyed

- EKG strip evidence, as well as a legal duty to maintain it." Trial Tr. Vol. 3, May 11, 2005,

at pp. 114, 152;' 157. They had the duty and responsibllity to maintain the original- |
recoi‘d and to enter into his chart all pol‘tions of the medical r’ecbrds concerning Jason
Kominar. Id. The original run sheet should have been placed in his chart unaltered
The defendant ambulance service were the only ones who had possessmn of .the
original record and could have altered it. .

Element Number 2 Defendant, as a result of all the missing and/or destroyed
evidence mentioned above, highly and substantially brejudiced the Appellant. The run
sheet is extremely important to the. Appellant’s case. Appellant’s ability to meet her
burden of prot_.{ing medical malpractice was hindered by the defendants’ failure to

maintain the original run sheet in an unaltered manner. Appellant’s expert testified
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that the alteration of the run sheet hindered his ability to offer testimony bn the issues
of the defendants’ negligence and causation. Trial Tr. Vol. 4, May 12, 2005, ..at pp. 215,
253-254, | | |

Element Number 3: Defendant was quite aware of the reasonableness of
anticipating the evidence would be needed for Htigation. This is a medical malpractice
case concefning the care Mr. Kominar received at the scene and at the defeﬁdaﬁt _
hospital. Mrs, Kommar approached defendant Mmgo Countj Ambulance Service and
W1111amson Memorlal Hospital and requested the medical records of her son, ]ason It
was reasonable to anticipate the medical records would be considered throughout the
duration of the litigatian.

" Element Number 4: Defendant ambulance service was the only defendant,

which maintains the original run sheet in its entirety. Trial Tr. Vol. 3, May 11, 2005, at

p- 154. Therefore, in regard to the altered run sheet, its degree of fault would be
substantial.

ii. WILLIAMSON MEMORIAL HOSPITAL’S COPY OF THE AMBULANCE
RUN SHEET AND THE AMBULANCE SERVICE EKG STRIPS

An .emplr_oyee for the ambulance service, James York, testified that he filled out
the run sheet and signed the run sheet. The ambulance run sheet has separate carbon
copies attached. He testified that he then stapled the EKG monitor strips to .the |
defendant hospital’s copy of the run sheet and left if with the hoslaital in the emergency.

room. Trial Tr. Vol. 3, May 11, 2005, at pp. 154-155. The record custodian for the

' hospital, testified that once the hospital receives the run sheet, its procedure is for it to
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be made a part?of thé original hospital record. The defendant .hospital was never able to )
produce their c‘bpy of the run sheet nor the EKG strips. Trial Tr. Vol. 7, May 17, 2005, at
p.10. Since the original run sheet was altered, the hospital’s copy' of the sheet was the
only copy that could tell what was on the Qri_gihal. The hospital 'hgd the run sheet. It
was part of their record. Mrs. Kominar approac'he_d. the héspital shortly after Jason's -
death and reqﬁested a copy of his mediéal records. Therefore, the hlospital was aware.
that litigation was possibie. Once again, the Appellant’s proposed inétruction should
have been given to the jury, as questions of fact were }Sresent pertaining to the missing |
- records. J

Elementl?:Number 1: Defendant hospital had total coﬁtrol, ownership, possessioﬁ
and authority of the destroyed ei}idence, as well as a legal duty to maintain it. The _
defendant hospital had the duty and responsibility to maintain the medical chart and "
recqrds and to enter into the chart all portions of the medical records concerning M.
Kominar. Trial Tr. Vol. 7, May 17, 2005 at.p. 9. The. hospital’s copy of tﬁe run sheet as
well as the attached EKG .strip_s should have been placed in Mr. Kominar’s medical
chart. Id. The h_ospitél never prodﬁ'ce tileir copy of the. run sheet nor the EKG strips
from the ambulance. These records are not within his hospital file and therefore were
des’trojzed. Trial Tr. Vol. 7.,.May 17, 2005 at p. 10.

Element-iNumbér 2: Defeﬁdant, as a result of all the missing and/or destroyed
evidence mentioned above, highly and substantially prejudiced the Appellant. Thésé
medical records, which represented Jason’s cardiac status as well as the run sheet, are -

extremely important to the Appellant’s case. Appellant’s ability to meet her burden of
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provtng medical malpractice was hindered by the defendants’ failure ddring a critical
period of defendarrts’ treatment to conduct, record or retain the results of his' cardiac
status and momtor results in his original medical records and to maintain the hospltal’
copy of the run sheet Appellant s expert did testify that the absence of such records
within the original medical chart and the further alteration of the run sheet hindered his
ability to offer testimony on the issues of the defendants’ negligenee and:causation._
Trial Tr. Vol. 4, May 12, 2005, at pp. 215, 253-254.

Element Number 3; Defendant was -qu-ite aware of the reasonableness of
anticipating the evidence W._ou_ld.be needed for litigation. This is a medical malpractice |
case concerning the care Mr. Kominar received at the scenc and at the defehdant'_
hospital. Mrs. Kominar approached defendant Mingo County Ambulance Service and
Williamson Me;;rnoriallH.ospital and requested the medical records of her son, ]aeori. It
was reasonable to anticipate the medicel records would be considered threughout the
duration of the litigation.

‘Element Ntrmber 4 ThrOugh trial testimony, it had become clear that defendant
hospital is the only defendent, which maintains the medical record in its entirety,
including but not limited to it’s copy of the rrm sheet and the ambulance EKG strips.
Therefore, in regard to t_hose documents its degree of fault would be substantial_.

il WILLIAMSON MEMORIAL HOS?ITAL’S DESTRUCTION OF EKG STRIPS

The hospital_had a duty to maintain their own cardiac monitoring strips during
which w.ere.. prirlted ahd recorded during their treatment of Jason Kominar. Dr. Zamora

testified that thé strips were run cohsteritly. Trial Tr. Vol. 3, May 11, 2005, at p. 44. He
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testified that he and the hospital staff éut the strips, put Eertain strips in Jason’s medical
chart ahd destroyed the rest of the strii:s. Trial Tr. Vol. 3, May 11, 2005, at p. 44. Thé
cardiéc monitor strips recorded and priﬁted during the tiﬁe treatment was perforrhed
on Jason were part of his medical record. 'Tilese strips sﬁould héve been placed in his
original chart with the hospltal Instead, the defendant physician and hospxtal plcked |

and chose whlch portions of the strips would be placed in his record and destroyed the.

others. Id By domg this, Appellant was deprived of pertinent medical mformatlon
- concerning ]ason 5 medxcal condition. This put the Appellant at a disadvantage in

- proving her case, therefore an adverse instruction is warranted.

Element Number 1: Defendant hospital had total control, ownership, possession -
and authority of the destroyed evideﬁce, as well as a legal duty to maintain it. The _
defendant hospital had the duty and responsibility to maintain the medical chart and

records and to enter into the chart all portions of the medical records concerning Mr.

Kominar. Trial Tr. Vol. 7, May 17, 2005, at p. 9. Defendant hospital never produced the

remaining EK( strips from the emergency room treatment. These records should have

also been placed in Mr. Kominar's chart. Instead, only a portion of the strips was

placed in his medical record and testimony at trial revealed that the remainder of the
strips were destroyed. Trial Tr. Vol. 3, Vol. May 11, 2005, at p. 44. Defendant hospital
was the only entity who had total control, ownership, possession and authority over the
destroyed cardiac monitor strip evidence.

Element Number 2: Defendant, as a result of all the destroyed evidence _

mentioned above, highly and substantially prejudiced the Appellant. These EKG strips,
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[

‘which represented Jason’s cardiac status during his treatment at the hospital, are

extremely imp'{)r.taht to the Appellant’s case: Appell_ant’.s ability to meet'her- burden of
proving mediéal malpractice was hindered by the defendant’s failuré during a criticai
period of defendant’s treatment tb record or retain the results of his cardiac status in his
original medical records. Appellant’s expert did testify that the absence of such records |
.Within. the original medical c.hart and the further alteration of the run sheet hindered hié |
ability fo offer testimony on fhe issues of the defendants’ negligence a_nd causation.

Elément Number 3: Defendant Wés quite awére of  the réasonable.ness of
anticipating the evidence would be needed for litigation. This is a medical malpractice
case concerniﬁg the care Mr. Kominar received at the scene and at the defendant
hqspifal. Mrs. 'Kﬁminar approached defendant Mingo County Ainbulance Se_ryice and
Williamson‘ Memorial Hospital and requested the medical records of her son, Jason. It
was reasonable to .ahticipate the medical records would bé‘ considered throughout the
duration of the litigation. |

Element Number 4: Through trial testimony, it had become clear that defendant
hospital is the only defendant, which maintains the medical record in its entirety,
including but not limited to the EKG strips run at the hospital. Thefefore, in regard to
those documents its degree of fault would be substantial. The jury was never allowed
to give the Appéilant the adverse inference that she was entitled to with respect to the

missing and altered records.

In Public Health Trust of Dade County v. Valcin, 507 So.2d 596 (Fla. 1987),' the

' Supreine Court of Florida was faced with the issue of spoliation. More specifically, in
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Valcin, the Appellant’s expert’s ability to determine whether an operation had been
performed with due care was hindered by the failure of the surgeon to prepare an
operative report. The 'only record which existed was an in_adequately prépared
operative note:which failed to record relevant information such as the preoperative
diagnosis, a detailed record of the surgeon’s actions and procedures utilized, the
'operétive findings, and the condition of the patient upon being transferred to the
recovery ward. Valcin, 507 So.2d at 597-598.
| .Th_e Court in Valcin concluded that a rebuttable presumption shifting the burden

of proof (i.e., both the burden of persuasion and the burden of production of evidence)
would “best implement the public policy that adequate operative notes be kept.” Id. at
601. The Valcin Court explained that such a rebuttable presum'ption

affects th_e burden of proof, shifting the burden to the party against whom

the presumption operates to prove the nonexistence of the fact presumed.

“When evidence rebutting such a presumption is introduced, the

presumption does not automatically disappear. It is not overcome until

the trier of fact believes that the presumed fact has been overcome by

whatever degree of persuasion is required by the substantive law of the

- case.” . . . Rebuttable presumptions which shift the burden of proof are

“expressions of social policy,” rather than mere procedural devices

employed “to facilitate the determination of the particular action.” . . .

[Such a] presumption shifts the burden of proof, ensuring that the issue

of negligence goes to the jury. This interpretation appears to best

implement public policy that adequate operative notes be kept '
Id., at 600-601 (citations omitted; einphases added).

In reaching this conclusion, the Court in Valcin noted that such a presumption is

necessary to selgve the purpdses of justice when essential medical records are found to

~ be either missir{;g or inadequate due to the negligence of a defendant. Id., at 599-600. As
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an example of such a situation, the Court discussed the case of Patrick v. Sedwick, 391

P.2d 453 (Alaska 1964).
In Sedwick, the Supreme Court of Alaska addressed the effect of an inadeqﬁ_at_ely

prepared operative record and concluded: |

[The surgeon] was the only person who could have prepared a full
and accurate report of what was observed and done through the incision
in appellant’s throat.  We hold that he was obligated to his client to
prepare such a report and that he failed to discharge his duty in this
respect. We shall not permit the absence of personal recollection or of
recorded facts to serve as a defense under the circumstances of this case.

Sedwick, 391 P.2d at 457-58 (emphasis added).

We hold that it was incumbent upon the appellee surgeon to have
described accurately and fully in his report of the operation everything of
consequence that he did and which his trained eye observed during the
operation. To have maximum probative force the report should have
been dictated immediately after the operation. If these requirements had
been met the report would have been more likely to have refreshed his
recollection and have supplied sufficient facts to have permitted expert
witnesses to testify on the question of negligence.

a Id., at 457 (emphasis added).
 Other jurisdictions have adopted the rationale and holding of ‘the Florida

Supreme Court in Valcin. For instance, in Sweet v. Sisters of Providence, 895 P.2d 484

(Alaska 1995), t‘he Appellants contended that the defendant b_r.eaclr.led. its dl{ty to create
and preserve ti';ree types of medical records (i.é., mformed consent f'orms,. nursing
records, an& Coﬁtemporaneously-created records of their infant son’s ”Crash”) and that
such failure impaired their ability to prove medical negligence.

Relying upon the holdings of both Valcin and Sedwick, the Suia;‘eme Court of

Alaska concluded:
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[Wle h@ld that the trial court should have adopted a rebuttable
presumption that Providence was medically negligent in treating Jacob
and that this negligence legally caused Jacob’s.injuries, absent a jury
finding that Providence’s failure to maintain Jacob's records was excused.

Sisters of Prov1dence, 895 P 2d at 492. The Court stressed that such presumptlon would

apply not only to the issue of neghgence but also to the issue of causation, stating “[jlust |
as the missing records may have impaired the Sweet’s ability to prove med1ca1
negligence, they would in the same way impair the Sweets’ ability to prove a 'caus.al.
eonnectibn between any negligence and Jacob’s injuries.” Id., at 491.
Appellaht was entitled to the rebuttable presumption that the defendants were
hegligent and- that such negligence proximately caused Mr. Kominar's death.
-C. THE COURT ERRED BY DENYING APPELLANT THE RIGHT
TO READ RELEVANT INTERROGATORY ANSWERS TO THE
JURY.

The Court erred in refusing to allow the Appellant to read to the jury certain

discovery responses of the defendant hospital, including (1) the request that defendant

hospital produce the medical records of Jason Kominar and the defendant hospital’s
response, Whieh included a rec'otd that did not include the triage sheet; (2) the
defendant’s interi‘ogatory answers wherein the hospital identified certain individuals
who were represented to have prov1ded care for the Appellent and who mdlcated that
they did not recall or prov1de any care. Trial Tr. Vol 7, May 17, 2005, at pp. 13-14.

These alleged caregivers’ names did not appear on the medical records as providing
care. Rule 33(c) of the West Virginia Rules of Civil Procedure state,

Interrogatories rnay relate to any matters which can be inquired into
under Rule 26(b)(1) and the answers may be used to the extent permitted
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the rules of evidence. An interrogatory ‘otherwise proper is not
necessarily objectionable merely because an answer to the interrogatory
involves an opinion or contention that relates to fact or the application of
law to fact, but the court may order that such an interrogatbry need not be
answered until after designated discovery has been completed or until a
pre-trial‘conference or other later time;

Certain discovery responses of ' defendant hospital were relevant and supported

Appellant’s allegations that Jason Kominar’s medical records were altered. It was an

abuse of discretion to deny their admission. State v. Dorton, 125 W.Va, 381,245SE.2d

455 (W.Va. 1943); McDougal v. McCammon, 193 W.Va. 229, 455 S.E.2d 788 (1995); State |
- v. Sugg, 193 W.Va. 388, 450 S.E.2d 469 (1995).
D. THE COURT ERRED IN FAILING TO GRANT ‘A MISTRIAL
' AFTER OPENING STATEMENTS WHEN DEFENSE COUNSEL
VIOLATED A MOTION IN LIMINE CONCERNING SEVERITY
OF THE ACCIDENT, ARGUING THAT MEDICAL CARE WAS
IRRELEVANT TO THE DEATH. '

The Court erred in failing to grant Appellant’s motion for a mistrial affer
opening staterﬁents wherein defense counsel violated the motion in limine specifically
holding that there could be no argﬁment or evidence presented concerning the wreck in
question insofar as the survivability of the collision. Appellant in this case, relying
upon Judge Thornsbury’s ruling, did not name or call a biomechanics engineer even
though Appellént had, in fact, consulted with one on the assumption that this type of
evidence would not be presented at trial. The Court, at the_ pre-trial, made clear rulings

in that regard, holding that defendants could demonstrate the physical condition of

Jason Kominar ?fter the wreck, but could not focus the case on whether the wreck was

so severe that Jason Kominar could not survive.
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As mentioned prev10usly, a deliberate and intentional violation of a trial court’s
ruhng on a motion in limine, and thereby the intentional introduction of pre]ud1c1a1

evidence into a trial, is a ground for reversmg a jury’s verdict. Honaker 552 S.E.2d at

790. Defense counsel, in his opening statements, contmued to argue that Appellant s

acc1dent was not survivable, even citing auto death statistics. W1th0ut a doubt the
{ : _
'Court’s previous ruling on motion in limine excluded any and all such testimony. Trial

I
*

Tr. Vol. 2, Majf 10 2005, at'pp. 240-241. This statement to the jury was deliberately

“introduced in- opening . statements, during testimony and in closing arguments to

establish a theory in the case without proper evidence to support it. These statements
prejudiced the Appellant and created jury'eonfusion, as the mostA significant aliegation-
in th:is case is that Mr. Kominar wes improperly intubated and died as a result. It was
not-whether. or not Mr. Kominar hit his brakes prior to the accident, Whe’;her itwasa
high-speed accident or whether it.was e sﬁrvivable accident. Therefore, Appellant was
prejudiced by ﬂ:le trial_court not granting a mistrial in opening statement and after other
violations of the rﬁotion as descriEed in “Statement of Facts” supra.

E. THE COURT ERRED BY NOT GRANTING A NEW TRIAL FOR
VIOLATION OF MOTIONS IN LIMINE.

In a dramatic and pointed question and answer, defense' counsel asked.Officer
John Hall if he was surpfised that Jason Komi_nar died in this wreck, to whi.ch Officer
Hall opined that he was not. Trial Tr. Vol. 8, May 18, 2005, at p. 269. This specificallyﬂ
violated a ruling in limine that John Hall was not an accident recenstructionist and

could not testify to whether Appellant could have survived this collision. Trial Tr. Vol.
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8, May 18, 2005, at p- 278. Prior to giving this opinion, Mr. Hall performed a pre-.
accident investigation énd developed opinion concerning the dynamics of the accident;

From that investigation, Mr. Hall developed his opinions regarding Mr. Kominar's

* chance of survivability from the accident. Mr. Hall admitted he was not qualified to |

render such Op.inion evidence. He then, by the quéstion posed to him by defense

counsel, revealed his opinions regarding Mr. Kominat’s survivability of the accident
derived from h.i‘s' irwesti'gation to the jury during his trial testimony. This testimony
clearly violate_d- the Court’s previous motion in limine. |

The West Virginia Supreme Court previously addressed this issue regarding a
violation of a l;revious ruling regarding a motion in limine. It stated, “ [o]nce a triai'_'
judge rules on é motion in Zimine, that ruling become the law of the caée unless modified
by a subsequent ruling of the court. A trial court is vested with the exclusive authority

to determine when and to what extent an in limine order is to be modified.” Syl. Pt. 4,

Honaker v. Mohan, 210 W.Va. 53, 552 S.E.2d 788 (2001); (citing Syl. Pt. 4, Tennant v.

Marion Health Care Foundation, Inc., 194 W.Va. 97, 459 S.E.2d 374 (1995)). “A
deliberate and intentional violation of a trial court’s.fﬁling on a motion in limine, and
thereby the intentional introduction of prejudicial evidence into a trial, is a ground for

reversing a jury’s verdict.” Id. at 790. The Court further held,
In deciding whether to set aside a jury’s verdict due to a party’s violation
of a frial court’s ruling on a motion in limine, a court should consider
whether the evidence excluded by the court's order was deliberately
introduced or solicited by the party, or whether the violation of the court’s
order was inadvertent. The violation of the court's ruling must have been
reasonably calculated to cause, and probably did cause, the rendition of an
improper judgment. A court should also consider the inflammatory
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nature of the violation such that a substantial right of the party seeking to
set aside the jury’s verdict and was prejudiced, and the likelihood that the
violation created jury confusion, wasted the jury’s time on collateral
issues, or otherwise wasted scarce judicial resources. The court may also
consider whether the violation could have been cured by a jury instruction
to disregard the challenged evidence.

Id. at 790. In this case, the defendant deliberately solicited the testimony of Mr. Hall.

- The defendant argues the testimony was admissible as a lay witness opinion. This

testimony was not simply a lay witness opinion. It was not merely based upon his

experience as a police officer that had investigated many traffic fatalities, but rather his

- investigation of Mr. Kominar’s actual accident. One cannot separate out his own

inveétigation f.rom'.his opinion of sqrvivability of Mr. Kominar.

'.Defendant further argues that Mr, Hall’s opinioﬁs were no different than from
the opinions séliéited from the eyewitnesses at the scene. The three wifnesses '
Ap?ellant c’alleid to testify regardiﬁg what they observed at .the scene never testified if-
thej believed Mr Kominar could have survived the accident. In addition, none of the
three witnesse§ performed any pre-accident'investigatior.x to determine the cause or
severity .of the acéident.

The testimony solicited from Mr. Hall was highly prejudicial to the Appellant to
warrant a new trial. | |

F.  THE COURT ERRED IN ALLOWING CUMULATIVE EXPERT

TESTIMONY FROM SIX DEFENSE EXPERTS, ALL
SUPPORTING ALL DEFENDANTS, THEREBY PREJUDICING
THE APPELLANT. a

The Couirt erred in allowing defense counsel, over Appellant’s objection, to call

six experts to téétify that neither the EMTs nor Dr. Zamora deviated from the standard
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of care in this case. In fact, these six defense experts testified that the care rendered to
]ason Kominar exceeded the standard of care, Trial Tr. Vol. 6 at pp. 91, 128 183, 184;
Tr;al Tr. Vol. 7, May 17, 2005 pp.- 85, 196, 206, 218, 252, 274, 275; Trial Tr. Vol. 8, Mely 18,
2005, at p; 8'3.. While there were three defe.ndants in the case, the hospital was only in
the case for the respondeat superior dalm involving Dr. Zamora. The experts 1nv01ved |
testitied not only to standard of care but also to causation. Therefore, for two -
defendants, there were six experts testifying all to the same thing. Each expert testrfied
~on behalf of every defendant regarding standard of care and causation. Trial Tr Vol. 6
at pp. 91, 128, 183, 184; Trial Tr. Vol. 7, May 17, 2005, at pp. 85, 196 206, 218, 252, 274,

275; Trial Tr. Vol. 8, May 18, 2005, at p. 83.

While there is certain discretion given a trial court in determining when evidence

becomes so cumulative that it is pre]udlclal this far exceeded any reasonable limits of

cumulatlve.expert testlmony. “Under W. Va. R. Evid. 702, a trial judge has broad
discretion to decide whether expert testimony should be admitted, 'and where the
ev1dence is- unnecessary, cumulatlve, confusing or misleading the trial judge may

properly refuse to admit it.” Syl. Pt. 4, Rozas v. Rozas, 176 W. Va. 235, 342 S.E. 2d 201

(1986), see also Morr1s v. Boppana, 182 W. Va. 248, 387 SE2d 302 (1989); State v. Koon,

190 W. Va. 632, 440 SE.2d 442 (1993). However, the trial court may not abuse this

discretion. Jones v, Patterson Contracting, Inc., 524, S.E. 2d 915, 206 W. Va. 399 (1999);

see also Taylor v. Cebell Huntington Hospital, Inc., 538, S.E. 2d 719, 208 W. Va. 128
(2000). In this case, defendants offered four (4) days of duplicative testimony all

calculated to exonerate all defendants. Since each expert was testifying on behalf of
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every defendarrt the cumulatix}e evidence was colossal. The jury heard the same
testimony del1vered through six medical experts on the defense side: This masswe
amount of identical testimony was extremely prejudicial to the Appellant. Adding to
the prejudice was the Court’s refusal to allow Appellarlt to call her radiologist in the
oase irt chief. Appellant is, therefore, entitled to a new trial.

G.  REFUSING TO ~ALLOW APPELLANT TO PRESENT
TESTIMONY OF A FACT WITNESS TO CONTRADICT
SPECULATIVE OPINION EVIDENCE RESULTED IN ERROR,

The Court erred in failing to permit Appellant to call James Spalding on the issue
of whether ﬂ;é;e were any leakSI of ernbalming fluid at the time of Jason Kominar’s
embalming. Trial Tr. Vol. 7, May 17, 2005, at pp. 19, 22. Tl‘lis was relevant etridenee in
the case inaSrndch as the defense experts lndicated that Mr. Kominar lrad totally bled
out before the ambulance arrived at the scene. Mr. Spalding was experienced and could
have testified that there was no major artery lacerations noted dpon embalming; that
normally, if there were any such major lacerations, embalming fluid would leak into the

body cavity and could be detected by him. Id. The West Virginia Supreme Court in

State v. Jameson, addressed the issue wherein the state'in the trial court did not attempt

to quahfy an 1nvest1gator for the flre department and an assistant state fire :marshal as
expert W1tnesses The Court held that through their experience, it was apparent that
they were in a ip051t10r1 to have peculiar knowledge about “poor patterns” that jurors

would not ordinarily have and thus their testimony was admissible. State v, Jameson,

194 W. Va. 561, 461 S.E.2d 67 (1995). Under W."Va. R. Evid. 701, the opinion testimony

of a lay witness is admissible. The opinions are limited to those opinions or inferences
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Which are (a) rétionally based on the perception éf the witness, and (bj_ helpful to a clear
_understandmg of the Wltness s testimony or the determmatlon of a fact in issue. Id Mr.
Spaulding was the embalmer for ]ason Kominar. His opinions were clearly and
rationally based- upon his perception of Jason at the time of his embal_miﬁg. : In addition,
his te.stimony regarding the erhbalmihg would have been helpful to clearly .uﬁderstand
his testimony as well as a determination of a fact in issue. |

The defense in this case fdcﬁsed on thé fact ]ason coﬁld not survive the blunt
trauma arrest with his sévere internal. injuries. Trial Tr. Vol. 6, at pia. 183, 199; Trial Tr.
Vol. 7, May 17, 2005, at pp. 103, 104, 110, 142, 208, 228, 230, 276, 277, 305, 311. M.
Spaulding’s tesfimony. would have coﬁtradicted the defendant’s theories that Jason bled
out from his injuries and therefore pﬁsed a question of.fact foif the jury. Mr Sp_aulding’s
testimony regagrding his ‘embalming methods and what embalming procedures he
performed of fason was clearly relevant. Rule 402 of the West Virginia Rules of
Evidence states that “all relevant evidence is admissible.” Mr. Spaulding’s testimony
was clearly admissible, .Ih addition, Appellant’s experts relied upon Mr Spaulding’s
deposition testimony in forming some of their opinions. The Court ei'red in placing
limitations on Mr. Spaulding’s testimonj and .thefefore_the Appellaﬁt is entitled to a

new trial
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CONCLUSION

For all the foregoing reasons, Appellant/Plaintiff respectfully prays that this
Honorable Court grant his Petition for Appeal and reverse the circuit court’s ruhng
which denied Appellant s Motion to Set Aside the Verdict or For a New Tr1a1
Respectfully submltted,
MARY ANN KOMINAR, as
Administratrix of the Estate of

JASON KOMINAR, deceased

By Counsel .

Karvin W, Mas;ez/

West Virginia Staté Bar No. 2359
Julie N. Garvin

West Virginia State Bar No. 8567
The Masters Law Firm Ic

181 Summers Street

Charleston, West Virginia 25301
(304) 342-3106

Counsel for Appellant/Appellant
A\ 2\4_19\b013.doc
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APPEAL NO. 33215

MARY ANN KOMINAR, as
Administratrix of the Estate of
JASON KOMINAR, deceased,

Plaintiff/ Appellant,

V8. Civil Action No. 99-C-274
: (Honorable Darrell Pratt)

HEALTH MAN AGEMEN T ASSOCIATES OF WEST
VIRGINIA, INC. d/b/a WILLTAMSON MEMORIAL
HOSPITAL INC.; PELAGIO P, ZAMORA,;
PELAGIO P. ZAMORA, INC. ; MINGO COUNTY
AMBULANCE SERVICE, INC,, a corporation,

i

Defendants / Appellees.

CERTIFICATE OF SERVICE

I, Marvin W. Masters, counsel for Appellant/Plaintiff, do hereby certify that true
~and exact nine (9) copies of the foregoing “Brief of Appellant, Mary Ann Kominar”
were served upon:

J. Victor Flanagan

Molly K. Underwood

Pullin, Fowler & Flanagan

901 Quarrier Street

Charleston, West Virginia 25301

Counsel for Mingo County Ambulance Service, Inc.

William L. Mundy

Debra A. Nelson

Mundy & Adkins

422 Ninth Street, Suite 300

Huntington, West Virginia 25728

Counsel for Health Management Associates of West Virginia
d/b/a Williamson Memorial Hospital
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in an envelope properly stamped, addressed and deposited in the regular course of the

Jeffrey M. Wakefield

Elizabeth S. Cimino

Flaherty, Sensabaugh, & Bonasso, P, L. L. C.
Post Office Box 3843

Charleston, West Virginia 25338-3843
Counsel for Pelagio Zamora, Inc.

W. Randall McGraw, 11

McGraw Law Offices

Post Office Box 279

Prosperity, West Virginia 25909
Counsel for Cheyenne Justice, a minor

United States Mail, this 15t day of December, 2006.
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