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IN TRODUCTION

All of the Appellees’/ Defendants , Health Management Assoc1ates of West
.Vlrgmla Inc. d/ b/a W1ll1amson Memorial Hospital, Inc. (heremafter “Williamson
Memonal Hospltal”) Pelaglo P. Zamora Pelag1o P." Zamora, Inc., M1ngo County
' Ambulance Serv1ce Inc.,  arguments are essentIally the same. Th_erefore, '
._Appellant/ Plaintiff, Kominar, will respond to all of the briefs in this l?e-ply To
mamtain brevity, Plaintiff will rely upon the prev10usly submitted Brief of Appellant
.Mary Ann Kommar, as Administratrix of the Estate of ]ason Kominar, deceased, and- ';
will reply only to :issues Whieh Plaintiff believes are slgnificant.

ARGUMENT

A, THE_. COURT ERRED BY PERMITTING THE. THREE
DEFENDANTS THREE SEPARATE PEREMPTORY
CHALLENGES WHERE DEFENDANTS OFFERED NO
EVIDENCE AGAINST EACH OTHER AND WERE NOT
HOSTILE, BUT, IN FACT, SUPPORTIVE OF EACH OTHER,
-THEREBY DENYING PLAINTIFF A FAIR JURY.

"The fact _that the Defendants offered no evidence against each other and were not
hostile, but, instead, supportive of each other is stated very clear and concise by the
Defendants’ themselves in their respective responses to the Plaintiff’s argument on this
issue. The Defendants agree that they were never hostile to one another durlng the -
trial. The Defendant hospltal never blamed the Defendant ambulance service or Dr.
Zamora of any negligence. The Defendant Dr. Zamora never blamed the Defendant

hoslpita_l or ambulance service of any negligence. In addition, the Defendant ambulance -

service never placed any blame of negligence-'_on the Defendant hospital or Dr. Zamora.



‘Defendants also agree that each of them had a common theory of defense agafnst
the Plamtlff the fact that Jason Komrnar died as a result of a blunt force trauma arrest
and not due to- any neghgence on behalf of any Defendant. In fact, each and every
expert witness test1f1ed that none of the Defendants deviated from the standard of care;
in fact, they all testified that the Defendants aH exceeded the standard of care required
in this case. {

The West Virginia Supreme Court has dealth with this issue recently in Price v.

Charleston Area Medical Center, et al, 217 W.Va. 663, 619 SE2d 176 (2005). In that

opinion this Court held that, “to warrant separate peremptory :challenges, the Plaintiffs
or Defendants as the case may be, as proponents, bear the burden of shoWing__ that .their_
interests are antagonistic or hOstile and that separate chaHenges are necessary for a fair

trial.” Syl. Pt. 3, Price v. Charleston Area Medical Center, et al, 217 W.Va. 663 619

S.E2d 176 (2005) In addltlon this Court set forth factors that should be considered by
the lower court in determining whether such rnterests are hostﬂe between two or more
Defendants or Plamtlffs These factors 1nclude, but are not Irrmted to, the followmg (1)
whether the Defendants are: charged with separate acts of neghgence or wrongdomg,
: (2) Whether the alleged negligence or wrongdoing occurred at_different points of time,
(3) whether the negligence,.ff found against Defendants, ie subject'to apportionment, .(4)
whether the Defendants share a cemmon theory of defense, and (5) whether cross _.
claims have been flled Id |

Plaintiff was prejudiced in this case by the fact that Defendants .had nine strikes

to Plaintiff’s three strikes, thus permittinfg):r the Defendants to essentially pick the jury of



their choosing. - The case at hand is similar to Price in that regard- As in Price, each of

the three Defendants were allowed three peremptory strikes each. As mentxoned above

“and in Plamtlff’s brief, the Iaw in West Vlrglma requrres that before a Defendant is

allowed separate strikes they must demonstrate to the court, by motlon made prior to

jury selection, that their 1dent1t1es are separate and distinct and that there is a basis for - 7

them to be allowed to have more strikes than the Plaintiff. Price v. Charleston Area

Medlcal Center et al,, 217 W.Va. 663, 619 S.E.2d 176 (2005) Tawnev V. Ku‘khart 130

| WVa 550, 44 S. E. 2d 634 (W.Va. 1947). Defendants made no offer or showing of any

 conflict between the Defendants in the case at hand Wh11e the Defendants argued that,

since the Plalntlff asserted separate acts of negligence against each Defendant they |
were entitled to the addltlonal strikes, they, in fact, were not hostile at all However, in
Price, supra, the Court found that was clearly not enough to allow additional strikes. It

is statistically 'ilnpossible for the Plaintiff to receive a fair trial with a three-to-one strike

ratio.

As mentioned .above, -the.Defendal‘ltS in- this case demonstrated no anirnosity
and/or eonﬂict_toward each other. | Their defenses were the same; there were no cross-
claims in the case; there was no_finger_ pofnting in the case. Each and every defense _
expert 'test'ified on behalf of one another that no Defendant in this case deviated from
the standard of care thereby supportmg each other’s defenses. Furthermore, in each of
the Defendants Openlng statements and closing arguments the counsel for the parties
reiterated each oth_er S theones and defenses. See e.g., Trial Tr., Volume 8, May 18, 2005. E

The interests of the Defendants were clearly not antagonistic. With all the above-



rnentroned facts in this case, Plaintiff was severely pre]ud1ced and could not have had a
| falr trial with this three to one ratio. | |

By law, in order for the Defendants to each have three separate peremptory
chaIlenges an offer of showing of conflict of interests between the Defendants must be
provrded to the Court. “A mere statement that conflicting interests exist between the
Defendants, w1i:hout more, does not requrre the trial judge to take initiative in.
1nspect1ng pleadfngs to deterrmne whether to call larger panel of jurors in order to .

allow Defendant four separate peremptory challenges.” W. Va. Code §56-6-12 (2002);

Tawney v. Kirkhart, 130 W.Va. 550, 44 5.E.2d 634 (W.Va. 1947); Price v. .Charleston Area N

Medical Center, et al., 217 W.Va. 663, 619 S.E.2d 176 (2005). The parties who request
additional strikes must demonstrate to the court that they indeed have a real need for
the strikes because tney have hostile interests. Here, the Defendants made no real )
showmg of confhct and hostility. 1If the claims of conflict and host111ty prove to be
~merely a stlategy to gain an advantage over the opposing party, then the party should
be granted a new ‘trial regardless of hearmgs with reference to the jury strikes,
Defendants in this case gained an unfair advantage in ]ury selection with a three to one |
 ratio. Therefore, the Plaintiff was prejudiced and a new trial is Warrant.ed. "
B. THE COURT ERRED BY REFUSING PLAINTIFFS
INSTRUCTION ON SPOLIATION OF EVIDENCE, THEREBY
DENYING HER THE ADVERSE INFERENCE THE JURY WAS
ENTITLED TO DRAW FROM THE LOSS, ALTERATION, OR
DESTRUCTION OF CRITICAL MEDICAL RECORDS BY THE
DEFENDANTS '
‘Plaintiff contends the trial court erred in failing to give Plaintiff's requested
instruction concerning Defendants’ spoliation of Mr. Kominar’s cardiac monitor strip

-4



'evidence and the ambulance run sheet. The adverse inference instruction continues to 7-
be the primary remedy available against a party-spohator That was the holdmg in

Harrison_v. Davis, 197 W.Va, 651, 478 SE2d 104 (199), Wthh was a med1cal i

rnalpractlce act;lon ar1smg from the death of a newborn Chﬂd Upon the Plamtlff’
dlscovery that the hosp1tal had destroyed the fetal monitoring strips, the Plamtlff added |
a count for spohatlon of evidence. Id. Thls Court affirmed the circuit court's dismissal
on other grounds, but added the comment that the adverse inference instruction was
| the avallable remedy for the spoliation of evidence. Id. The adverse inference_
1nstruct10n should have been given to the jury based on the eV1dence in this case and
the lower court’ s error in failing to give such instruction requires reversel_..

Defendénts_’ argumeut that Plaintiff did not meet her burden of. proof on each of

the eleh1ents listed in Hannah is without merit. In Hanhah V. Heeter, 213 W.Va. 704,

584 S E.2d 560 (2003), the West Virginia Supreme Court of AppeaIs relterated the factors

set forth in Syllabus Pomt 2 of Tracy v, Cottrell 206 W.Va. 363, 524 S.E. 2d 879 (1999),

that must be considered prior to the court mstructmg the jury on adverse inference for
evidence 5p011a1;10n.

Before a‘ trial court may give an adverse inference jury. instruction or -
impose other sanctions against a party for spoliation of evidence, the
following facts must be considered: (1) the party’s degree of control,
ownership, possession or authority over the destroyed evidence; (2) the
amount of prejudice suffered by the opposing party as a result of the
missing or destroyed evidence and whether such prejudice was
substantial; (3) the reasonableness of ant1c1pat1ng that the evidence would
be needed for litigation; and (4) if the party controlled, owned, possessed
or had authorlty over the evidence, the party’s degree of fault in causing
the destruction of the evidence. The party requesting the adverse
mference_:]ury instruction based upon spoliation of evidence has the



“burden of proof on each element of the four-factor spoliation test. If, -
however, the trial court finds that the party charged with spoliation of
evidence did not control, own, possess, or have authority over the
destroyed evidence, the requisite analysis ends, and no adverse inference
instruction may be given or other sanction imposed. |

Hannah, 213 W.Va. 704, 584 S.E.2d 560 (2003). "

In focusing on .th.e four factors listed a.bove, the faéts are such that all of the
elements of a spoliétion claim were met in this case provihg that DefendantS- :
Williamson Memorial Hdspital and Miﬁgo County Ambulance Service had a legal duty
to preserve the cardiac monitor strip evidence and the ambulance run sheet. Plaintiff
submits that the jury should have had the opportunity &5 conclude whether the
Defendants, eitifler separately or collectively, riegligently or deIiBei'ately failed to record
or retain (1) the original ambulénce run 'sheet,. unaltered, (2). the ambulance cardiac
monitor strips, and (3) the hospital’s copy of the ambulance run sheet, and/or (4) l_the __
hospital cardiac monitor strips. The facts supported the bu.rden of proof b'eing shifted -
to the Defendants in this case. The Plaiﬁtiff was éntitledrto the rebﬁftable presumptiqn
that the run sheets and monitor strips, if évailaﬁle, would have .supported Plairitiff"-s.
.position. | | |

Defendants ﬁave attempted to -confuse'the issues on which pélrty Waé responsible
for which document and further to confuse the issues by claiming there was o
responsibility by any party to maintaiﬁ'particular ciocuﬁlents, In revisiting the four |
factors listed alj;i-ove, ‘the facts still show that all of the eleménts of a spoliation claim

were clearly met in this case, proving that Defendants had a legal duty to preserve the



‘medical records of Jason Kormnar and that it had lost, altered, and/or destroyed those :

h1gh1y relevant documents i inits possession.
i  MINGO COUNTY AMBULANCE SERVICE RUN SHEET

Mingo County Ambulance Service had a duty to maintain the orrgmal run sheet,

| unaltered After rnonths of searchmg for the or1g1nal run sheet, it was finally found
,1=’la1nt1fl proved the run sh'eet had been altered. Plaintiff never received a copy of the

run sheet unaltered. The only Defendant who maintained possessmn of the original run

sheet was the anlbulance service. Plaintiff, Mrs. Komlnar, appeared at the ambulance
service within days after the death to get a copy of the run sheet Therefore, 11t1gatron-
was reasonably: expected The Plarntrff should have been ent1tled to her instruction
based upon the altered run sheet.

Element Number 1: Defendant Mingo County Ambulance Service had total
control,'owneréhip, possession and authority of the altered run sheet and destroyed

EKG strip ev1dence, as well as a legal duty to maintain it. Trial Tr. Vol, 3, May 11, 2005

at pp. 114, 152, 157 Defendant admits that the run sheet is altered The Defendant

ambularice s service were the only ones who had possession of the original record and
could have altered it. However, Defendantarg-ues that it is unaware of who altered the
run sheet and that ‘the .alteratrons to the run sheet are harmless to the Plaintiff.
Nevertheless they had the duty and respon51b1hty to maintain the orlglnal record and
to enter into his chart all port1ons of the medical records Concerning Jason Kominar,
which did not occur in the case at hand. Id. The orrglnal run sheet for Jason Komrnar I

should have been placed in his chart unaltered



Element Number 2: The Plamtlff was highly and substantrally pre]udrced by-
Defendant Mingo County Ambulance Service as a result of the mlssmg and/or

destroyed ev1dence. Plaintiff’s abﬂlty to meet her burden of provmg med1ca1

- malpractice was hlndered by the Defendants fallure dunng a critical period of

| Plaintrff’s treatment to either retain the ambulance fun sheet unaltered in his original -
- medical records.r In contrast to Defendant’s argument, the ran sheet and missing. EKG
strips were extremely important_ to the Plaintiff’s case, as the alteration of the run sheet
hindered Plaint_iff_’s experts’ ability to offer testimony on the issues of thel Defendant’s
negligence andi::ausation. Trial Tr. Vol. 4, May 12, 2005, at pp. 215; 253-254—.

', Elem_ent: Number 3: Defendant was quite aware of the reasonableness  of
anticipating the evidence would be needed for litigation. This is a medical malpractic_e
case concerning the care Mr. Kominar received at the scene and at the Defendant -
hospital. Mrs, Kominar approached Defendants, Mingo County Ambulance Service'
and W11hamson Memorlal Hospital, and requested the medical records of her son,-
]ason._ It was reasonable to anticipate the medrcal records wouId be - considered :
throughout the durauon of the lrtlgatlon

Element Number 4 Defendant ambulance service was. the onl}r Defendant
- which mamtams the or1g1na1 run sheet in its entrrety Trial Tr. Vol. 3, May 11, 2005 at
p. 154. Therefore, in regard to the altered run sheet, its degree of fault would be

substantlal



11 WILLIAMSON MEMORIAL HOSPITAL’S COPY OF THE AMBULANCE :
RUN SHEET AND THE AMBULANCE SERVICE EKG STRIPS '

All Defendants agree that an employee for the ambulance serV1ce, James York
testrfled that he filled out the run sheet and signed the run sheet. All Defendants agree
that the ambulance run sheet has separate carbon copies attached They further agree
that Mr York testified that he then stapled the EKG monitor strips to the Defendant
hospi_tal’s copy' of the run sheet, which is the pink copy, and left it with the hospital in
the emergency- room. Trial Tr. Vol. 3, May 11, 2005, at pp. 154-155.. The record
- custodran for the hosp1ta1 testified that once the hosp1tal receives the run sheet, 1ts_'
procedure is for it to be made a part of the orlgmal hospltal record. The Defendant -
hospital was neVer able to produce their copy of neither the run sheet nor "the'EKG
.' strips. Trial Tr. Vol. 7, May 17 2005, at p. 10.
| It is important for ﬂ'llS Court to remember that since the: orrgmal run sheet was
altered, the hospital’s copy of the sheet was the only copy that could tell what was on
| the orlgmal Mrs Kominar approached the hospltal shortly after ]ason 5 death and
requested a copy of his medical records makmg the hospltal aware that htlgatmn was
posmble. Once more, the Plaintiff's proposed instruction should have been given to the
jury, as questions of fact were present pertaining to the missing records.

Element Number 1: Defendant hospital had total control ownershlp, possessmn
and authority of the destroyed ev1dence, as well as a legal duty to mamtam it.
Although the Defendant hospital argues to this Court that there was no duty on therr

part to mamtaln any portion of the run sheet or EKG strips, the test1mony at trial proves '



‘}ust the opp051te Plaintiff presented testrmony that the hosp1tal had the duty and -
responsrbrhty to maintain the medrcal chart and records and to enter into the chart all |
“portions of the medlcal records concermng Mr Kominar. Trial Tr. Vol. 7, May 17, 2005
at p. 9. The hosp1tal s copy of the run sheet as well as the attached EKG strips should
have been placed in Mr. Kominar’s medlcal chart. Id. Although the duty existed, the
' hosp1tal never produce their copy of the run sheet nor the EKG str1ps frorn the
ambulance. These records are not within ]ason Kominar’s hospital file and therefore
were destroyed. Trial Tr. Vol. 7, May 17, 2005 at p. 10.

Element Number 2: Defendant, as a result of all the mlssing and/or destroyed -7
evidence mentioned above, highly and substantially prejudiced the Plaintiff. V.Plaintiff-’s.
ability to 'rneet ‘her burden of' proving lmedical malpractice was .hindered by the
Defendant s fallure during a critical period of Defendant’s treatment to conduct, récord
or retain the results of his cardiac status and monitor results in his orrgmal medical
records and to rnaintai_n the hospital’s copy of the run sheet. Regardless of Defendant’s B
unsupported arguments to this Court, Plaintiff’s expert did testify that the absence of
- such records_ within the original medical chart and the further alteration of the run sheet
- hindered his ablllty to offer testimony on the issues of the Defendants neghgence and_
causation. Trial Tr. Vol. 4, May 12 2005 at pp. 215, 253~254

Element Number 3: Defendant was qu1te aware of the reasonableriess of
Vantlcrpatlng the ev1dence would be needed for litigation. Thrs is a medlcal malpractlce
case concerning the care Mr Kominar recerved at the scene and at the Defendant

hospltal Mrs. Komlnar approached Defendant Mlngo County Ambulance Serv1ce and

10



‘Williamson Memorial Hospital and reqoested- the medical records of her son, ]asoh It
was reasonable to ant1c1pate the medical records would be con51dered throughout the
duration of the litigation. |
Element Number 4; Through trial testimony,'. it had become clear - that
Defendant hospital. is the only Defendant,'whtch méintain_s the medical record in its
erttirety, including but not limited to it’s copy of the run sheet and the amoulance EKG
strips. lTherefore in regard to those documents its degree of fault would be substantial.
8 'ii.i. WILLIAMSON MEMORIAL HOSPITAL’S DESTRUCTION OF EKG STRIPS
| Element Number 1:  Defendant hospital _had total -~ control, ownership,
possessmt_l and 'authority of the destroyed evid_ehce, as well as a legal duty to-maintain-
their own cardiac'.monitoring stripe during which were printeld and .recorded during
their treatment of Jason t(ominar.' Plaintiff bi‘ougl'tt forth testimony that proved the
Defendant hospital had the duty and respons1b111ty to maintain Iason Kominar's
medlcal chart and records and to enter into the chart all portions of the medrcal records.
Trial Tr Vol, 7, May 17, 2005, at p. 9. Dr. Zamora test1f1ed that the strips were run
constantly Trlal Tr. Vol. 3, May 11, 2005 atp.44. He testlfled that he and the hosp1tal
staff cut the strlps, put certam strips in Jason’s. medlcal chart and destroyed the rest of
the strips. lrlal Tr. Vol. 3, May 11, 2005, at p- 44. Defendant hospital was the only
entity who had total control, ownership, possession and authority over the destrojred-
cardiac monitor strip evtde_nce. |
_Element Number 2: Defendant, as a result 'of. raH the destroyed evideﬁce

- mentioned above, highly and substantially prejudiced the Plaintiff. These Strips‘ should.

11



| have been placed in his original chart with the hospital Instead the Defendant '
physmian and hosp1tal picked and chose which portions of the strips Would be placed
in his record and destroyed the others Id. By doing this, Plaintlff was deprived of
pertinent medlcal information concerning Jason’s medical condition |

Element Number 3 Defendant was quite aware of the reasonableness of
anticipating the eviden’ce would be needed for litigation. This is a medical malpractice
case concerning the care Mr. Kominar received at the scene and at the Defendant
hospital. Mrs. Kominar approached Defendant Mingo County Ambulance Serv1ce and |
Williamson Memonal HOSpItal and requested the medical records of her son, Jason. It
was reasonableu;‘_to anticipate the medical records would be considered thfonghOut the

~ duration of the litigation.

Element Number 4:. Through trial. testimony, it had become clear  that
Defendant hoepital is th.e only D_efendant, which maintains the medical record in its
entitety, including but not limited to the EKG strips run at the hospital. Therefore, in.
regard to those documents its degree of fault i/vould be rsu_bstantial. This put the
Plaintiff at a disadyantage in proving her case; therefore an adverse instruction is

. warranted. | | | |

There was absolutely no ‘evidence to support the accuracy or legitimacy of the
altered recordé.. Plaintiff was entitled to the rebuttable presumption that the
Defendants were negligent and that such neghgence proximately caused Mr Kominar’s |
death. The jury was never allowed to give Plaintiff the rebuttable inference that she.

was en_titled,

12



C..  THE COURT ERRED BY DENYING PLAINTIFF THE RIGHT
TO READ RELEVANT INTERROGATORY ANSWERS TO THE
JURY.

Plaintiff ._Will rely upon her arguments set forth in the Brief of Appellant, Mary
Ann Komlnar, as Admlmstratrlx of the Estate of Jason Kominar, deceased, previously
flled with thrs Honorable Court

D. THE COURT ERRED IN FAILING TO GRANT A MISTRIAL

' AFTER OPENING STATEMENTS WHEN DEFENSE COUNSEL

VIOLATED A MOTION IN LIMINE CONCERNING SEVERITY
OF THE ACCIDENT, ARGUING THAT MEDICAL CARE WAS
- IRRELEVANT TO THE DEATH.

' The Court erred in failing',to grant-PIaintiff’s motion for a mistrial after opening
statements Wherem defense counsel violated the motlon in limine specifically holding
: that there could be no argument or evidence presented concermng the wreck in
question insofar as the survwablhty of the collision. The Court at the pre-trial, made
clear rulings in: that regard, holdmg that Defendants could demonstrate the physical
C_ondltlon of ]ason Kominar after the wreck, but could not focus the case on: Whether_the
wreck was S0 severe that Jason Kominar could not survive.

As rnentioned. previously, a deliberate and intentional violation of a trial court's
ruling on a motion in limine, and thereby the intentionallintrod_uction of prejudiéiél
evidence into a trial, is a ground for reversing a jury’s verdict. Honaker, 552 S.E.2d at
790.  Defendants are correct that the lower court 'had ordered, shortly pI'lOI' to trial,
that “We're going to see pictures of the truck. You are gomg to have Wltnesses and

pohce officers there on the scene tell what they observed. So certalnly we're going to

see th1s was a horrlble acc1dent ” Tr. Vol. 2. pp 50—65. However, this does not entitle

13



| the Defendant to discuss in his openlng statement the issue regarding severlty of the
accident or the survivability of the acmdent The main issues did not consist of whether
or not Mr. Kominar hit his brakes prior' to the accident, whether it was a high-speed |

~accident or Whether it was a survivable accident. Defense counsel, in his opening
statements, continued to argue that Plaintiff's accident was not survivable, even citing_
auto death statlstlcs These statements pre]udlced the Pla1nt1ff and created jury
confusion, as the most significant aﬂegatlon in thls case is that Mr. Kommar ‘was

| 1mpr0per1y mtubated and died as a result Without a doubt the Courts prevrous
ruling on motlon in limine excluded any and all such testimony. Trial Tr. Vol. 2, May 10 |
2005, at pp. 2407241.

This statement to the ]ury was dehberately 1ntroduced in openmg statements
-durmg testimony and in closmg arguments to establish a theory in the case without
proper evidence to support it. Therefore Plaintiff was pre]udlced by the trial court not
granting a mlstrlal In opening statement and after other violations of- the motlon as
_described in “Statement of Facts” in Appellant’s/ Plaintiff’s appeal brlef

E. THE COURT ERRED BY NOT GRANTING A NEW TRIAL FOR
VIOLATION OF MOTIONS IN LIMINE.

Defendants argue that the Plaintiff waived her objection on this issue -by failing
to timely object. Plaintiff's counsel did timely object and requested to approach'the
bench to discuss the particular. question and anstver. This OBjection dealt with a
riolation of a motion in Iimin_e and Plaintiff’s counsel desired to approach the. bench to

appropriately place his entire objection on the record. The question and answer was
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. o
quite dramatic.- Defendant pointed the witness directly into an area, which was clearly .

| prohibited by é previous order. The question at issue is a clear violation of a previou:s
mbtion in limine. Defense counsel esked Officer ]ohn Hall if he vtras surprised that
]ason Kominar died in thls wreck to which Ofﬁcer Hall opmed that he was not. Trial
- Tr. Vol. 8, May 18, 2005, at p. 269.
The motion in limine which was violated concerned a previous ruliﬁg that John
Hall was not an acc1dent reconstructiomst and could not testify to whether Plaintiff
Vcould have survwed this COHISIOH Trial Tr. Vol. 8, May 18, 2005, at p. 278. Defendants
argue that ]ohn Hall could testify regarding the survivability of the accident based on
his opinion as.a Iayperson pursuant to Rule 701(1) of the West Virginia Rules of
Evidence. No matter how. the Defendant attempts to dance around this issue in an
effort to 1ntr0duce such evieience, the evidence is still a violation of the previous.eourt's ;
motion in limine. The cause of the accident, the dynamics of the accident, as welt as any
opmlons Mr. Hall oplned from hlS investigation, including the cause of Mr Kominar's
death, were clearly madmlssﬂ)le | |
As mentioned in Plaintiff’s previous brief, prior tc.>- gi_virig this opinion, Mr. Hall
performed a pre-accident investigation Vand detfeloped opinion” concerning the
dynamics of the accident. From that investigation, Mr. Hall developed his opinions
regardihg Mr. I;f_(_ominar’s chance of survi.va}.)ility.frorn the accident. Mr. Hall admitted
he was -not qualified to render such opinion evidence._ He then, by the question posed
to him by defense counsel, revealed his opmlons regardmg Mr. Kominar's survwablhty .

of the accident derlved from his 1nvest1gat10n to the jury during his trial testlmony
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This testimony iclear_ly violated the Court’s previous motion in 'limine.

| The West V1rg1n1a Supreme Court prevmusly addressed this issue regardlng a
violation of a prev1ous ruling regardmg a motion in limine. It stated “[olnce a trial
]udge rules on a motion in limine, that ruling become the law of the case unless modified
by a subsequen_t ruling of the court. A trial court is vested with the exclusive authOrity |
to determine W:hen and to what extent an in limine order is to be modified.” VSy_l..Pt._ 4,

Honaker v. Mohan, 210 W.Va. 53, 552 S.E.2d 788 (2001); (citing Syl. Pt. 4, Tennant v,

| Marion Health Care Foundation, Inc., 194 W.Va. 97, 459 S.E.2d 374 (1995)). “A
deliberate and in_tentiqnal violation of a frial court’s ruling one motion in limine, and
thereby the intentionat introductidn of prejudicial evidence into a trial, is a g__round,for_
reversing a.jury’s verdict.” Id. at 790. |

: In the case _at hand, the Defendant' deliberately solicited the testimony of Mr
Hall, there is no argument by Defendant that the question posed did not intend to illicit
such test1mony from the w1tness This testimony was not simply a lay witness opinion.
The opnnon'was undoubtedly based uéon his experienc'e as a pblice_ officer that had .
investigated many traffic fdtalities, but .rather his investigation of Mr. Kominar's 'actuai
- accident. | .

Furthermore, Defendant atgues that Mr. Hall’s opinions were no different-than
from the olsiniens solicited from the eyewitnessesat the scene. The three witnesses
Plaintiff called to testify regardlng what they observed at the scene never testified if
they beheved Mr. Kominar could have survwed the acc1dent In addltlon, none of the

three witnesses performed any pre-accident investigation to determine the cause or

16



severity of the accident.
The testimony solicited from Mr. Hall was inadmissible pursuant to a previous
_motion in limine and hlghly pre]ud1c1a1 to the Plaintiff. Therefore, a new trial is
warranted based ‘upon this VioIation.
F. THE COURT ERRED IN ALLOVVING CUMULATIVE EXPERT
- TESTIMONY FROM SIX DEFENSE EXPERTS, ALL
SUPPORTING ALL DI:FENDANTS THEREBY PRE]UDICING
THE PLAINTIFF.
“Under W Va R EV1d 702, a trial judge has broad dlSCI’EtIOl‘l to decide whether
‘ expert testimony should be admitted, arid where  the evidence is unnecessary,

cumulative, confusing or misleading the trial judge may properly refuse to admit it.”

Syl Pt 4 ‘Rozas v. Rozas 176 W. Va. 235 342 SE. 2d 201 (1986); see also Morris v.

Bolgpana, 182 W. Va 248, 387 S.E.2d 302 (1989) State v. Koon, 190 W. Va. 632, 440S.E2d

442 (1993). HoWever, the trial court may not abuse this discretion. ]_ones v, Patterson

.Contractmg, Inc., 524, SE. 2d 915, 206 W. Va, 399 (1999) see also Tavlor v. Cabell

Huntmgton Hospltal Inc.; 538, S.E. 2d 719 208 W. Va. 128 (2000) Whlle there is certain
dlscretlon gzven a trial court in determining when evidence becomes so cumulative that
itis pre]ud1c1al,‘j=thls far exceeded any reasonable limi-ts of cumulative expert testimony |

In the case at hand, Defendants offered four (4) days of duplicative testlmony all -
Calculated to exonerate all Defendants. Defendants admlt in their response briefs that
each and every expert called to testify by the Defendants testified that none of the
Defendants deVlated from the standard of care, Spec1f1cally, all six experts called to

testlfy on behalf of the Defendants opined that neither the EMTs nor Dr. Zamora

17



deviated .from'?:..the standard of care in this case. In fact these six defense experts

testrfled that the care rendered to Jason Kominar exceeded the standard of care. Trial Tr.

Vol. 6 at pp. 91,128, 183, 184; Trial Tr. Vol. 7, May 17, 2005 pp. 85, 196, 206, 218, 252, 274,
275; Trial Tr. Vol. 8, May 18, 2005, at p. 83.

In this case, the cumulative. evidence .was colossal, since eech expert was
testlfymg on behalf of every Defendant. The jury heard the same testlmony dehtrered
through six med1cal experts on the defense side. Defendants called: (1) Dr. Jeffery
Young, a trauma surgeon; (2) Dr. David Livingston, a trauma surgeon; (3) Dr. David
Seidler, an expert in emergency medfcfne; (4) Dr. Stephen Stapczjmski, an expert 1n
emergency medicine; (5) Dr. R_ogér Barkin, an exper't in emergency medicine; and (6)
Dr. James MorSe a radiolog‘ist This massive amount of identical testlmony was
extremely prejudicial to the Plaintiff, - The j jury heard the same opu’frons six d1fferent
times. by six chfferent experts on the Defendants behalf The experts involved testified
not onIy to standard of care but also to causation, Trial Tr. Vol. 6 at pp. 91, 128 183 184
Trial Tr. Vol. 7, May 17, 2005 at pp. 85 196 206, 218 252, 274 275; Trial Tr, VoI 8, May

18, 2005, at p. 83. Plaintiff is, therefore, entitled to a new trial based.on the unduly

. amount of cumulative evidence 'during this trial.

G. REFUSING TO ALLOW PLAINTIFF TO PRESENT TESTIMONY .
- OF A FACT WITNESS TO CONTRADICT SPECULATIVE
OPINION EVIDENCE RESULTED IN ERROR.
The Court erred in fallmg to permit 'Plaintiff to call ]ames Spalding on the issue

of whether there were any leaks of embalming fluid at the time of Jason Kominar’s

| embalmmg Tr1a1 Tr. Vol. 7, May 17, 2005, at pp. 19, 22. Mr. Spauldlng was the
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embalmer for Jason Komlnar As an ernbalmer with years of experrence Mr. Spaldmg :
was capable of renderlng oplnrons concernlng Mr. Kominat’s ernbalrmng If the court
had allowed Mr. Spauldlng to t_estrfy, he would have testified that that there was no
major artery Iacerations noted upon embalming; that nermally, if there were any such
major. laceratlons embalrnmg fluid would leak 1nto the body cavity and could be
detected by him. Id. This testlmony was clearly admissible and relevant lnasmuch as
the defense experts 1nd1cated that Mr. Kominar had totally -bled out before the
-arnbula.n'ce arrived at the scene.

* Under W . Va.R. Evidl. 701, the opinion testimonylof a lay witness is admissible.

The opinions are Iinrited to those opiniens or inferenceé which are (a) rationally based |

on the perception of the witness, and- (b} helpful to a cle'ar. understanding of the
witness’s Ites'ti.rnony or the deterrnination' of a fact in issue, Id. The West Virginia_

Supreme Court in State v. Jameson, addressed the issite wherein the state in the trial

court dld not attempt to quahfy an 1nvest1gator for the fire department and an assistant
state frre marshal as expert witnesses. The Court held that through their enperrence it
was apparent that they were in a posmon to have pecuhar knowledge about “poor
patterns” that jurors would not ordmarrly have and. thus their testimony was

admissibie. btate V. Iameson, 194 W. Va. 561, 461 S.E.2d 67 (1995)

Defendants argue that Mr, Spauldlng is not quahfled to give such an oplnlon
regardless if it is considered a lay opinion or an expert opinion. In applylng the West.
Virginia Rules of Evidence and relevant case law, Mr. Spaulding oprnlons were clearly -

and rationally based upon his perception of jJason at the time of his embalming,
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| Wlthout a doubt, Mr. Spauldmg was clearly qualified as mentioned abene In addltlon,
his testlmony regardmg the embalmmg would have been helpful to clearly understand
his testlmony as well as a determmatlon of a factin issue.
The defense in_this-'_ case, bronght forth by each Defendant, focused en the fact
.]ason ceuld not survive the blunt trauma arrest with his severe internal injuries. Trial 7 |
Tr. Vol. 6 at pp. 183, 199; Tr1a1 Tr. Vol. 7, May 17, 2005, at pp. 103, 104, 110 142, 208,
228, 230, 276, 277 305, 311. FEach medical expert called to testlfy on behalf of the
Defendants ali’ testifled that the cause of Mr. Kominar's death was blunt_ trauma. . Id.
Mr. Spaulding’s testjmony would have contradicted the Defendant’s theories that Iason. |
bled out from his injuries and therefore posed a question of fact for the jury. Mr.
Spaulding’s tes’;imony regarding his embalming methods and what embalming -
'proeedures he perforrned of Jason was cIeaﬂy relevant. o
-Rule 402 of the West Virginia Rules of Evidence states that “all f_elevant evidence
is admissible.” Mr. Spaulding’s testimony was cleaﬂy ‘admissible. In -addition,
_ Pléintiff’s experts relied uioon Mr. Spaulding’s deposition testimony in forming some of
their opinions. * Tne Cdui‘t erred in placing limitations on Mr. Spanlding’e teétir_nony |

and therefore the Plaintiff is entitled to a new trial.

CONCLUSION

For all the foregoing reasons as well as reasons set forth in Plaintiff's appeal brief
previously filed, Plaintiff respectfully prays this Honorable Court reverse the circuit
court’s ruling which denied Plaintiff's Motion to Set Aside the Verdict and Award a

New Tr_ial. _
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