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JUDGE JOHN MADDEN,
DEFENDANT,

PETITION FOR A WRIT OF MANDAMUS
UMNDER RULE 14 (a3) AND RULFE 17 (2) (b) (c} (d)

Petitioner how comes before this Honorable Court and ask this court to issue a rule to show
cause why the Honorable Court of Welzel County has not responded to the petition for a writ of
habeas corpus and appointment of counsel that was transfer fo this honorable court on June
15, 20086 by the circuit court of kanawha county. See Petiioner Exfibit A the Transler Order
Liated June 15, 2006 From The Circuit Couwt of Kanawha Courdy,

On Aprit 20, 2006 petitionsr filed a petition for a writ of habeas corpus in the circuit court of
kanawha against the warden Thomas McBride of the Mt. Olive Correctional complex, seeking
immediate release o his federal detainer. Petitioner is challenging that the name defendant is
detaining him unlawfully past his discharge date. See Pelitioner Fxiibit B The Original Pelfton
Filed In The Circudt Cowrt of Kanawha Counly Along With Fxhibit Attached To it

FPetitioner has writfen a letler dated September 1, 2006 to the Honorable John Madden
address to the circuit court of weizel county, clerk office along with a copy of the transfar order
dated June 15, 2006, asking this honorable court whether they wers going to appoint counsel in



this case. As of this date | have not recei ved &ny response from this Hororable Court secking

rasolution of this matter.

Pefitioner now comes before this Honorable Scxuﬁ under statufe code 53-1-2, Jurisdiclion of
writs of mandamus and prohibition: by whom rule fo show cause or peremplory writ issued,

" Jurisdiction of writs of mandamus and prohibition (except cases whereof cognizance has

been taken by the supreme court of appeals or a judge thereof in vacation), shall be in the
circulif court of the county in which the record or proceeding is to which the wrif relates. A rule fo
show cause as hersinafter provided for may be issued by a judge of a circuif court or of the
supreme court of appesls in vacation.

Petitioner asked this Honorable to proceed under Rule 17 (b) Determination of motions for
procedural orders. state, " Notwithstanding the provisions of the preceding paragraph gs fo
~ motions_generally. motions for procedural orders may be acted upon af any fime. without
aweiling a_response therelo. Any party adversely affected by such action may request

- reconsideration, vacation, or modification of such action.

Therefore this petitioner prays that this Honorable Court will issue a show cause io the
Circuit Court of Wetzel County, why this Honorable Court has not responded fo the fransfer
order of the circuit court of kanawha county or appointed counsel fo represent this petitioner on
the patition for a writ of habeas corpus requesting that the name defondant release this
petitioner to his federal detainer and iMlegally holding this pefi'tioner past his discharge dafe in
violation of his liberty.

Bobby GfbsorV #8262
Mt. Olive Correctional Complex

One Mountainside Way
M Olive, Wva 25185




YERIFICATION

Pef:ffoner , being first swom under oath sfales

that he signed fh abave ﬁé;iffﬂi? for writ of manadums and that the staternents therein are frue
to the best of his knowladge and belief

Pefitioner

JdO0L
Digte

STATE OF WEST VIRGINIA
COUNTY OF FAYETTE TO-WIT:

%

Taken sworm and subscribed o before me this day of O d‘o lwt—v\ 20086.

g\&vao\f’L‘Lﬂ%w \/

- Notary Pubilc

My commission expfre;\ib& ¢. bk"l“ ’%00’ /(‘73

STATE OF WEST VIRGIA
SHEILA HOSEY

3 rJUNT OLIVE CORRECTIONAL CENTER §
MCJUNTA!NSIDE WAY g

MOUNT QLIVE, WV 25185

My comm sslnn Expl{as Decamber 24 2605 i

G FEo Ser s
NOTARY Jéuc



PETTIONER EXHIBIT A
' TRANSFER ORDER DATED JUNE 15, 2006

me The Circuit Court of Kanawha County




IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST ViRGINIA [}

'BOBBY K. GIRSON,

. Petitioner, | _
v. o |  CIVIL ACTION NO. 06-MISC-164
| o JUDGE JAMES C. STUCKY
" THOMAS L. MCBRIDE, Warden,
MOUNT OLIVE CORRECTIONAL CENTER,

Respondent.

TRANSFER ORDER _

Pending before this Court is the “_Petition for Writ of Habeas Cofpus Ad
Subjiciendum” filed by the pro se petitioner, Bobby K. Gibson., Said petition
relates to the petitioner’s contehtion that he is being unlawfully detained at
Mount O_iive Correctional Complex resulting from a sentence from Wetzel
County, West Virginia. | |

There_fore, it would be more fair and efficient to bring this matter
. b_efore the Circuit Court of Wetzel County, West Virginia, where he was
initially sentenced. |

Accordingly, the Court does hereby bRbER that the above-styled
action be TRANSFERRED to the Circuit Court of Wetzel County, West
Virginia and thereupon STRICKEN from the docket of t.his Court. |

'The objections of any party aggrieved by this Order are preserved.

The Clerk of this Court is hereby DIRECTED to forward an attested
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.c:(.;py Qf this Order to Bobby -K.IGibson, #8262, Mt; Olive Correctional
Complex, One Mountainside _Way, Mt. Olive, WV, _25185, Thomas, McBride,
Wérdeh, ME. Oli‘../_e'Correctional Comple'x, One Mountainside Way, Mt. Olive,
WV, 25185, and to the Wetzel County Circuit Clerk’s Office, P.O. Box 263,

New Martinsville, WV 26155.

Entered thié LLL{C-IEL;J of%&, 2006, ' ' Y, .
L. Cld
' : U

1 CATHY & GATSON CLERK OF GIRGUIT GOURT OF SAID COUNTY
AHD IN SAID STATE, [0 HEREBY CERTIFY THAT THE F scﬁul
15 4 TRLE GOPY FRON THE ascunus 5 smn COURT
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PETITIONER EXHIBIT B |
THE ORIGINAL PETITION FILED IN THE CIRCUIT COURT
OF KANAWHA COUNTY ALONG WITH EXHIBIT ATTACHED



KAMAWHA COUNTY, WEST VIRGINIA

vs.

Pursuant fo Chapter 53, Arlicle 4, Seclion 1, et.seq., and Chapter 53, Article 4A, Section 1,
et. seq., your petitioner, Bobby Gibson, in support of his petition for Writ of Habeas Corpus Agd-
Subjiciendum, states the following: ' .

1. JURISDICTION

The onginal jurisdiction of the Circuit Court and the legal basis for this action is found upon
Chapter 53, Arficle 4, Secfion 1, and Chapter 53, Article 4A, Section 1 (a) () of West Virginia
Code. : '

Now comes the Petitioner, Bobby Gibson, seeking his immediate release from custody of
an illegal imprisonment and asking this Honorable Court to issue A Writ of Habeas Corpus Ad-
Subjiciendum, why the named defendant Thomas McBride, warden, of the Mt Oiive
Correctional Complex, is restraining and detaining this petitioner of his liberty uniawfully and
without authority past his discharge date as of December 25, 2005.




Pefifioner was sentenced by the Circuit Court of Wetzel County, on December 8, 1991,
upon Indictment No: 81-F-10, to not less than Ten (10) nor more than Twenty-Five (25) years in
the penltentiary for second Degree Sexual Assault and not less than Five (5) nor more than
Ten (10} years for incest fo run consecutive. The Circuit Court of Wetzal Gounty made fthe
effeciive sentencing date as of December 25, 199{)

The. purpose of the writ of habeas corpus is to release anyone from restraint who is
detained without lawtful authority. See Maithews v. Wade, 2 W.Va. 464 3 ALR. 1148n {1868):

A 145 WVa, 450, 114 S.E2d. 892 1960 Statee rel. Reed v, Boles, 14 Wva. 770
13TSE2d 246 (1964); State v. Manns, 174 WVa, 793, 329 S.E.2d. 865 {1985); State exre

Titusv Hayes, 150 WVa, 151,1448E2d 502 {1965).

The petitioner contends that the principle function of the writ of habeas corpus is the
determination: of the legality of confinernent of a person or the restraint imposed upon his liberty.
State ex rel, Titus v. Hayes, 150 WVa. 151, 144 S.E.2d. 502 (1965): Habeas Corpus lies to test

the legality of the restraint under which a person is detained, Tasker v. Giffith. 160 WVa. 739,
238 S.k.2d. 220 (1977): : _

-A wiit of habeas corpus ad-subjiciendum will lie to effect the release of one imprisoned

without authonty of law. See State ex rel. Vandal v, Adams, 145 W\l’g 566, 115 § E. 2d. ﬂ&

150 WVa. 534, 1488 E.2d. 169 (1966):

RELIEF REQUESTED

Therefore, petitioner prays that this Honorable Court will appoint counsel fo représent this
pefitioner and issue a writ of habeas corpus ad-subjiciendum against the named defendant
Thomas McBride, warden, ordering him to produce the body of Bobby Gibson, before this court
then and their show why this Honorable Court should not issue an order directing the named
defendant to release said petitioner to the custody of the United States Marshall Services, for
the Southem District of West Virginia where their is a detainer pending against the petitioner.




i, M{%‘:{ K. Mﬁm , hereby certify that on the 1772 day of

April 2008, 1 dehvered a true copy of the foregoing Pelifion for a Writ of Habeas Corpus Ad-
Subljiciendurn, to the Attormey General Darrell McGraw, Jr. at Build ng 1, Room E-26, 1900
Kanawha Bivd. East, Chaﬂestan Wesi Virginia 253050222,

Bobby K. Gibson #8262
Mt. Olive Correctional Complex
One Mountainside Way
Mt. Olive, WVa. 25185



SENTENCENG ORDER, COMMITMENT ORDER,

~ AND DETAINER




- Public-Detender Corporation, his éttorney.

'CIRCUIT-COURT'OF WETZEL COUNTY, HEST VIRGINIA

STATE OF WEST VIRGINIA _
| o Doc. 95-1990
vs . FELONY NO. 91-F-10 B '

BOBBY K. GIRSON

ORDER

The 6th day of December, 1931, came the State of West
Virginia by W. D, Lembn, Prosecuting Attorney for Wetzel County,
and as well came the defehdant, Robby K. Gibson, in his OWn proper

Person at the Bar of this Court, and by Scott Reynolds, of the

Whereupon, thisg matter comes on for sentencing at thig
time, '
. _ Whereupon, the State's :epresentative'moved_the Court to
withdraw'Récidivist Information iiled'in this case. There being
NO resistance thereto,_the Court does withdraw the Recidivigt
Information.

Whereupon, the Probation Officer's_pre-sentence report
had been filed ang reviewed by counsel,

Whereupon, the Court inguired of defense coﬁnsel if he
had anything to say Prior to imposition of sentence, to which
defense counsel gave a brief statement ip behalf of the defendant,

| Whereuporn, the Court inguireq cf‘the State's counsel if -’
he had'aﬁything to say prior to imposition of sentence, to which

the State's Tepresentative gave a briss statement,

E%ﬁﬁﬁQSEJ%”CQQﬁ




Whereupon, the Court inqguired of the defendant 1f he had

anythzng to say prlor to 1mposztlon ox sentence to which- derendant

gave a brief statement in his own behalf.

It is the Judgment ¢f this Court that as to the second

degree sexual assault conviction, that the defendant be sentenced

to not-less than ten (10) years, nor more than twenty-five (25)

Years in the West Virginia Penitentiary. - As ¥or the incest

conviqtgon, it is the judgment of this Court that the defendant be

sentenced to not less than five (5) vears,

¥ears in the West Virginia Penitentiary. Zentences w1ll run

consecutive.. The Court further 1nformed the defendant thHat he has

one hundred twenty (120) days to petition the Court for re-

osentencing sng four (47 months in which to appeéi'this sentence to
‘the West Virginia Supreme Court of Appeals,
Defendant is remanded to the custody of the authorities.

It is so ordered:

ENTER:
AN S aa
Judg
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IN THE CIRCUIT COURT OF WETZEL

. P T e e,
. ' STATE OF WEST VIRGINIA r I
VS. L

!

_ : L pe ' + ;:1¥ FELONY INDICTMENT NO.
BOBBY K. GIBSON U018 99y VU g1-F-10 |
. ) . E‘E{,ﬂ.l ‘e’:—:““t{. {-r-"r"-q!“-'f""'!:_;. iw-,..
ON THIR _the 6th : R'E‘-?i"a?&gf a;th]ber , 19 e came the attorney

SN i

for the state and the defendant appearing in person and represented
by Scott Reynoids, of the Public Defender'Corporatipn

IT IS ADJUDGED that the defendant has been convicted/ found guilty by a jury/ dpok pkeeXod xxitbyy of the
offense as charged: ' : _ ' :

sexual assault in the second'deqree and incest.

and the Court having asked the defendant whether he/she has anything to say why -judgement should not
be pronounced, and no sufficient cause to the contrary being shown or appearing to the Court, '

IT IS ADJUDGED that the defendant is guilty as charged and convieted. ' .

IT IS ADJUDGED that the defendant is hereby commitied to the custody of the Warden of the West Virginia
Penitentiary or his authorized representative for imprisonment for 2 period of:

not less than ten years nor more than twenty-five years in the West Virginia
Penitentiary as to the second degree sexual assault conviction and not less than five

years nor more than ten years in the West Virginia Penitentiary as to the incest convicti
Sentences will run consecutive,

CONVICTION DATE:  10-29-91
SENTENCE DATE: 12-06-91
EFFECTIVE SENTENCE DATE: 12-25-90
IT IS ADJUDGED that:

IT IS ORDERED that the clerk forthwith transmit this record, duly certified, of the judgement and commitment to
the Warden of the West Virginia Penitentiary and that this record serve as the cornmitment of the defendant.

_ ' ' %SIGJ:"\TATURES
TYPE/PRINT: JOHN T. MADDEN {7 /’Z"a./é/
NEIDA E Kdgﬂ%ER b(/ 1 Lo mgj/’ '
. Z e n
CLERK CLERK
_ _ DEPUTY CIRCUIT CLERK DEPUTY CIRCUIT CLERK
A TRUE COPY. Certified this LA v __day of / wam.ﬁ.é/ﬁ/ , 19 9/

SEAL:

CASTO & HARRS, INC., SFENCER, WY RE-ORDER NO. BEZ18-81




"4 0.S. Departr?ent'qf Justice '
. United States Marshals Service

- [

vt

UNITED STATES MARSHAL: ~
Eharleston. W

Southern District ©E ¥est Vizxginfa

|TO: ¥t. Olive Correctivusl Complax
#1 Mountaingide Way :
¥eo @live, WY 25785
ATTHY Lordi Barferd/Records

2IEY]

I

said facility at time of transfer and advise this office.
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DETAINER

(USMM 622.04)

et against:the above-named, subject
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Act of 1974
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this office at ance so that sve

(e Teguest that.yon forward our Detainer to -

a5¢. notify

L

b:;ﬁed _o; pending Federal
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(B L 93:619 apply dfthe, D

criminal charges which have not yet been fried. The notice Tequirement provisions do not apply to Detainers lodged for charges- -
which have already been tried or for which no trial iy required, such as parole revocation Defainers of sentencing Detainers.

Further, the notice requirement provisions would not apply
tenced at the. time the Detainer is lodged. If there is an “X”

to Detainers lodged against prisoners who have not vet been sen-
mark in the following space, the notice requirements of the Speedy

Thial Act apply and you are requested to £1v6 & copy-of the Detainier 1o the prisoner and 1o complete the attached Form USM-17,
NOTIFICATION REQUIREMENTS—SPEEDY TRlé;L ACT, in doplicate, and return both copies of the' Form USM-17 to this -

office with receipted copies 2 and 3 of this Detainer.

H
: -

T ST E—

~ Special instructions also apply when the Detainer is based on a warrant issned by the U.S. Parole Commission, If there is an
X" mark in-the following space, please follow the instructions on the reverse of this form, acknowledge receipt on copies 2 and
3-of this Detainer and return them to this effice in the ehclosed self-addressed envelope.. [ | v

-~ If there are no “X™-marks in the above blocks, oo further actionis

required except you are requested to' give a copy of the

Detainer to the Prisoner and: to. acknowledge receipt of this Detainer on copies 2 and 3 and refurn them to this office in-the

enclosed self-addressed envelope.

RECEIFT
Date: __; 5 ¥ PRELAA
- "/
- .
Signed: A Sk I {
e
Title: : YA e

r

_DETAINER .

JUN 0§ 1008

very iy SougE CGRDS CLERK-MOCE

A S e
£ Umited Stat$éMarshal
u By: Bobert H. Wiskelmen
Chief Deputy U.8, Harshal
{304) 3475138

 COR¥S4 *Pricorier

' PRIOR EDITIONS ARE-OBSOLETE AND NOT

TOBEUSED- . . ' FORM USM 16 REV. 8/23/77)"
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Pefition for a Writ of Habeas Corpus. Petiioner has also attached his Affidavit 6 rIfin:.-ft’?(:;ed
Status. Petitioner is indigent and by reason of his proverty is unable to retain counr ;fa'y
fiing fee's. Petitioner needs an atiomey fo ensure that all relevant issues are properly
presented in his Petifion for A Writ of Habeas Corpus, and to conserve valuable court ime.
“Therefore, petitioner respectiully request that this Honorable Court appoint counsel to assist

petitioner.
BOBBY K. %IBSDN #8262
Staie of West Virgeia,

County of Fayetis, to-wit;

Taken, sworn and subscribed before me this ‘ r7 day of April 2006.

My Commission Expi;bww \DJJ-«/LM ’ S U'(c
NOTA ‘E A Q |

STATE QF WEST VIRGINIA ‘
SHEILA HOSEY
1: NOTARY PUBLIC
y

5 =E OUNT OLIVE CORRECTIONAL CENTER
1 MOUNTAINSIDE WAY

7 MOUNT OLIVE, WV 25185

" My commiasion expites December 24, 2006

AFFIDAVIT OF F1 STA

. .
I, _M K . ﬂé&é{j’?‘\ , declare that 1 am the petitioner in the above-
entitled proceeding; that in support of my reguest to proceed without prepayment of fees or
cost, | declare that | am unable fo pay the cost of these proceedings and that 1 am entitled to




the relief sought in the petition.
in support of this application, | answer the following questions under penalty of perjury:

Affiant herein answer the foliowing staiements are frue and correct o the best of h:s
knowledge and belief:

1 Petitioner Bobby Gibson, is the petitioner in the foregorng civit action and the affiant
herein:

2. Petitioner Babby Gibson, is incarcerated at the Mt. Ofive Correctional Complex, at Mt.
Olive, Wes.'t Virginia.

¢
3. Petifioner is not employed at the institution and recewesalo 00, dgd an Mq, (é»é yRs,0Ld
a month from the institution. "(Beam ad dnstitulion gz 1Y

4. Pelitioner is not currently empiloyed at a job paying at least minimum wage.

5. Pefifioner does not own or have : an irterest in any real estate, stocks, bonds, notes,
automobiles or any other valuable pmperty

- 6. Petitioner has received no payments within the past twelve months from a business,
profession, or other self-employment. Pefitioner has not received a rent payment, interest on

saving accounts, or dividends from any investment.

7. Petitioner is not currently financially supporting any individual who is dependent upon
petitioner for life’s necessities.

I have declared under penalty of perjury that the above information is true and correct.

zzl‘b.@p nd Qoob
DATE

BOBBY K. GIBSON #8262




PETITIONER EXHIBIT C
COPY OF THE LETTER WRITTEN TO THE HONORABLE JUDGE
JOHN MADEN ADDRESS TO THE CIRCUIT COURT OF
WETZEL COUNTY, CLERKS OFFICE DATED SEPTEMBER i, 06




- TO: JOHN MADDEN, JUDGE
Circuit Judge of Marshall / Wetzel County

From: BOBBY GIBSON # 08262
Mt Olive Correctional Complax

DATE: SEPTEMBER 1, 2006

RE: Transfer of Civil Action No: 06-MISC-164

Judge Madden,

f'm writing this letter in response to an order that | received from the Clerk of the Circuit
Court of Kanawha County ort June 14, 2006 from the Honorable Judge Stucky.

Back on Jure 14, 2006 | received an order in Civil Action No: 06-MISC-164, which stated
and Is aftached io this letter. it stated thaf this civil case is being transfered back to the Circuit
Court of Wetzel County. '

- In the Writ of Habeas Corpus Petition, 1 had stated that petitioner is entitled fo appointment
of counsel o proceed in this case. As of this date | have not received any correspondence
from this Honorable Court nor have | received any order from this court whether their was
counsel appointed in this mafter,

At this time I'm asking this Honorable Court o appoint counsel int this case. | have
attached the proper form with the writ of habeas corpus pefition that was forward fo this court
by the circuit court of kanawha county.

I will like fo take this fime to think this Honorable court for its consideration in this matter.
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