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IN THE WEST VIRGINIA SUPREME COURT OF APPEALS

SHANE SHELTON,

APPEAL NO. 33322
Petitioner/Appellant,

-CASE NO. 00-C-23

Vs.
' ' CIRCUIT COURT OF
HOWARD PAINTER, WARDEN : OHIO COUNTY,
MOUNT OLIVE CORRECTIONAL CENTER WEST VIRGINIA
Respondent/Appellee.

REPLY BRIEF OF APPELLANT CONTRA APPELLEE’S BRIEF AND IN SUPPORT
OF PETITION FOR APPEAL OF DENIAL OF HABEAS CORPUS PETITION
INCLUDING MOTION TO STRIKE APPELLEE’S BRIEF

Comes Shane Shelton (“Shelton,” or “petitioner,” or “appellant” or “defendant”), by
counsel, Timothy F. Cogan, and CASSIDY MYERS COGAN & VOEGELIN, L.C., and files his
reply brief, in which all emphases are added unless otherwise ind.ic'atcd.
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This court recently indicated the standard or scope of review in such a case in Stafe ex

rel. Humphries v. McBride, _W.Va. _, 2007 WL 1201056 (W.Va. 2007)(per curiam).

In reviewing challenges to the findings and conclusions of the circuit court in a
habeas corpus action, we apply a three-prong standard of review. We review the final
order and the ultimate disposition under an abuse of discretion standard; the underlying
factual findings under a clearly erroneous standard; and questions of law are subjectto a
de novo review.” Syl. Pt. 1, Mathena v, Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006)
1t bears repeating;:



THIS PROCEEDING MARKS THE FIRST TIME THAT TﬂE MERITS
OF THIS CASE HAVE BEEN CONSIDERED BY ANY COURT OTHER
THAN THE TRIAL COURT.
While Mathena indicates the denial by the trial court would ordinarily be
accompanied by some presumption of correctness, that trial court here indicated its
prejudice to Shelton by its statements at time of trial.
“If ever there is a recommendation by a governor of the state of West
Virginia to pardon or issue clemency, as long as this Court is alive, I will reject
any such attempt.” TT (trial transcript). 325. :
The Court further stated that “[iJt would be a perversion of justice to lét this jury
consider a verdict other than a verdict other than first degree murder.” TT. 279 |
The state argues that mercy was the only issue at the time of closing. .It states that
“Counsel felt they had no other option than to simply obtain a mercy recommendation and that
comes within trial strategy;” State Brf., p. 8.
This is directly contrary to the finding of the circuit court, which found that counsel
made these statements to gain credibility for a second degree murder verdict, FOF, 1I 25. This
amounts to an admission that this ﬁnding was clearly erroneous under Mathena and McBride, |

supra.

PETITIONER WAS ENTITLEI_) TO EFFECTIVE ASSISTANCE OF COUNSEL

Appellee does not contest that Shelton has rights to effective assistance, guaranteed by
the Sixth Amendrﬁent, U.S. Constitution, AND Art. 3, Section 14, W.Va. Constitution; Rompilla v
Beard, 125 S.Ct. 2456, 2465 (2005) (failure to examine defendant’s file beloﬁi level of reasonable

performance and prejudiced defendant); State ex rel. Quinones v Rubenstein, 218 W.Va. 388, 624



S.E.2d 825 (2005)(per curiam)(counsel's reliance on original counsel's case file and failure to
review prosecution file constituted deficient performance); Kimmelman v Morrison, 477U.8. 365
(1986)(ineffective assistance in lack of timely motion to suppress); State ex rel Wheeling Pittsburgh
Steel v Eno, 135 W.Va; 437,63 S.E;Zd 845 (1951){denial of continuance to gi{fe counsel] adequate
time to prepare); State v Smith, 186 W.Va. 33, 410 S.E. 2d 269 (1991)(deficient failure to move to
suppress); Wickiine v House, 188 W.Va. 344, 424 S.E. 2d 579, 583-584 (1992)(per curiam); People
v Washington, 5 Misc.3d 957, 785 N.Y.S.2d 885 (Co.Ct. 2004); Dorsey v Missouri, 156 S.W.2d
825 (MoApp. 2005). See generally 1 Cleckley, W.Va. Criminal Procedure (2" ed), “Right to
Counsél,” I 17-88, citing cases.

Appellee does not seem to d_ispute that prejudice is not always necessary, as argued in § 3

. of Shelton’s principal brief. In certain situations, prejudice is dispensed with as a requirement, or

prgsumed, or both. See U.S. Chronic v, 466 U.S. 648 (1984), a source for these situations, and

Daniel, emphasizing the Chronic exceptions.

Appellee does not distinguish any of the cases relied upon by Slielton. Nor does'the_ State
dispute the applicability of Bell v Cone, 535 U.5.685, 696 (2002), and id n 3, giving eXample of
a Chronic situation as denying opportunity for CLOSING mguﬁent.

Nor is Francis v Spraggins,. 720 F.2d 1193 (11* Cir. 1983) distinguished. There counsel,
at the guilt phase of a caﬁital penalty trial, effectively conceded guilt and admitted that he
“committed the crime of murder.” 72_0 F.2d, at 1193, n. 7, and, at 1194, citing Wiley v Sowders,

| 547 F.2d 642, _650 (6™ Cir. 1981) | |

Nor dici Appellee distinguish Haynes v Cain, 272 F.3d 757 (5® Cir. 2001), holding that

counsel’s strategy of explicitly conceding defendant’s guilt on underlying felonies, in a first

degree murder prosecution, was ineffective per se.




Nor Dorsey, supra, wﬁere counsel’s admission in closing went beyond the testimony of
defendant. At 834. Appellee states that the entire closing should be read in context and a single ﬁ
portion not pulled out of context. State Brf, p. 8. Shelton did not rely upon a single sentence. -
As he stated earlier, while the admission that counsel did not know if Shelton deserved mercy
was harmful, even more fatal was the context.

Tﬁe buildup was the sentiment that defense trial. counsel did not know

“[w]hether the story about the bottle was the only reason why someone would
commit a murder or whether there was something else going on, I don’t know. That’s
your decision. I’m not going to justify what Mr. Shelton said.”

ﬂgb_@_a_s, pp. 150-1, TT. 312. |

Counsel here, as in Dorsey, undermined the credibility of defendant. Here counsel
termed the testimony of Shelton “a story,” once as in his “_s_t_cjg about the bottle,” énd then as in
“he had a diffé_rent m for that,” TT. 309. This referred to an assault when the decedenf hit
Shelton over the head with a bottle. Calling a crucial part of his testimony a “story” made it
sound made-up, particularly when repeated twice. Counsel then distanced himself from Shelton:
I’'m not going to justify what Mr. Shelton said.” If the “strategy” was to curry favor with thé jury
(see supra at 2 and infra at 6-7), that strategy makes no sense when the argument distances
couﬁsel (the strategy’s recipiént of the jury’s favor) from Shelton. |

Counsel’s most damaging -line might have been, amid quoting the Bible about vengeance
being reserved to the Lord, “[i[f ever there was ever a time for vengeance, this (_:_ou.ld be it.”
TT. 315. Counsel “entirely failed to subject the prosecution’s case to meaningful adversarial

testing. Bell at 696, quoting Chronic, at 659. Counsel “failed to oppose the prosecution

throughout the sentencing proceeding as a whole.” Bell at 696.



Abandonment went far beyond the single seﬁtence, “I don’t know if my client
deserves m.ercy.” I, p. 151, TT. 312, Counsel who made the closing argument testified
that one statement, see § .39, nﬁght seem “a bit extreme,” Habeas, 258-9. The expert, Ms.
Wood, testiﬁ_ed that suéh “closing statements™ violate tﬁe duty of loyalty owed by trial
counsel to Shelton. She testified that the statements amounted to an abdication of the
duty of advocacy. Wood also stated thaf.these statements were coupled with a lack of
mitigati_on_ evidence. Habeas, p. 232.

The argument ALSO reminded the jury that it had no obligation to award mercy:

“You don’t have to do that [give Shelton mercy].” TT. 315.

Despite saying he was going to seek mercy, coﬁnsel RARELY IF EVER ASKED FOR
MERCY. He repeatedly referred to this “murder.” Looking at the time prior to Shelton’s
testimony, 'her said.that he would not have stopped Shelton from “going to take the stand and tell
13 people on this jury that he basically murd_ere& somebody.” TT. 311. He said: “Youcan
assume he was premeditating for a month and let the State presume it. TT. 313,

He conceded that the state met its burden of proof bgyond areasonable doubt. The State
“could have proven this case beyond a reasonable doubt without us putting on any
evidence at all.” TT. 311, See People v Krysztopaniec, 429 N.W.2d 828 (Mich App.
1988)(complete concessioln of guilt constitutes ineffective assistance of counsel). Counsel’s
statement here suggests that the trial was a waste of time. It also suggested the defendant bore

some burden of proof. This violates Chronic, id at 656-7, n. 19, stating that “even when no

theory of defense is available.. ., counsel must hold the prosecution td its heavy burden of proof

beyond a reasonable doubt.”




What the closing emphasized by repetition was that “Mr. Shane Shelton took the stand
and stated that he kiIIIed Kenny Lawson. Mr. Shane Shelton killed Kenny Lawson.” TT. 307.

Again, counsel did not ever quite get to asking for mercy. He stressed not Shelton’s ;
remorse, TT. 269 (apart from an explanation abbut not shedding tears, TT. 310, 1L. 5-15, and
another statement that it was the jury’s decision about whether Shelton made a bona fide
apology, TT. 311, 1l. 7-9 ). Instead, he returned é,gain to the theme that Shelton admitted that he
did it. TT. 311. “He has admitted to you that he killed Kenny Lawson.” TT. 314.

An acquittal, he said, “was not going to happen. Period.” TT. 311. “There’s no way -
you’re going to go back in that jury room and come back with a not guilty verdict. .. We wouldn’t -
suggest that.” TT. 307. Defense counsel made what amounts to an argument against a noti
guilty verdict that was wrong on the law. “Mr. Shelton didn’t say that and the judge probably
won’t al.Iow it, based upon the instructions.” TT. 307. See Schofieldv W.Va. Dept. of

Corrections, 185 W. Va. 199, 203-204, 406 S.E.2d 425, 429-430 (1'991)(techrﬁcally ineffective in

failing to present substantial evidence or argument on mercy).

o Counsel rejection of Shelton’s claim of justification was 'cont_rary to the self-defense
instruction sought: “Shelton admitted to you he killed Kenny Lawson. Whether that was -
justified in his mind, that doesn’t make it justified.” TT. 315. See Fisher v Gibson, 282 F.3d | |
12.83, 1307 (10" Cir. 2002) (closing argument ineffective; it included attack on defcndaﬁt’s

credibility and bolstered the state’s case).

Counsel inexpliéably focused on the loss represented by the death of the victim, Habeas,
p. 151, TT. 312, that “Mr. Lawson is completely innocent.” TT. 315. Counsel said, “Even if he
[Lawson] was involved in something that was going on [e.g., drugs], that doesn’t justify what

happened here.” Id. Cf State v Miller, 194 W.Va. 3, 14-17, 459 SE.2d 114 (1995), adopting



Strickland v Washington, 466 U.S. 668 (1984), and stating that lack of strategy would amount to
ineffective assistance, Miller asked “(1) What is the objeétive of the defense? (2) What is the
trial strategy to reach that objective? (3) How does one implement that strategy?” 194 W.Va,, at
15-16, 459 S.E. 2d, at 126-127.

The state said that this argument “was a strategic decision employed by counsel in an

attempt to endear himself to the jury.” State’s Response, p. 7, Habeas, 117. This statement begs

the question — of what further use was the endearment used. As in Stafe ex rel McBride, there.

is “no strategic value in [counsel’s] choices at trial.”

The state argues that mercy was the only issue at the time of cl_osing,. p- 8. If it was the
only issue, then giving up the meréy argument to endear counsel to the jury is abandonment. On
the other hand, the trial court, in dii‘ect contl_fast, made finding of facts stating that counsel made

these statements to gain credibility for a second degree murder verdict, FOF, 9 25. |

Thus the finding of fact cannot be sustained as the state concedes by its divergence from _

it,

Moreover, the trial court had barred a second degree instruction at the time of c]olsing,
indicating that there was no evidence to support it. Trial counsel agreed, and conceded guilt to
first degree murder: “There’s never any justification for any k_ind of killing, any kind of
shooting. There is, but in this case, there was not.” TT. 307. |

He specifically agreed with the State’s closing, naming the state prosecutor and enddrsing
- his argument, abandoning the client. “The facts and the circumstances of this case, és Mr,

Gossett [the APA] has told you, would seem to suggest that it’s first degree murder... And the

only instruction he did give you was First Degree Murder, with or without mercy. We’re




not dispdting that.” TT. 307. ﬁ Francis, where a similar admission was ineffective, 720
F.2d,at 1193, n. 7.
Counsel also speciﬁcaliy abandoned the self-defense argument and then linked that
abandoned argument to the jury’é decision on mercy:
You don’t have the self-defense instruction to consider. That’s why the oniy
instruction you have to consider is life with mercy or life without mercy. And I'm
not going to try to argue that. Hey, you know, you’ve got to give him mercy, just
because you have to. You don’t have to do that.”
TT.315
| Contrary to the tribunal’s conclusion, no possible additional credibility that trial counsel
got - or thought they might get, iﬁ return for this concession at closing - would be worth
abandoning the fulcrum of this célse which was mercy. Habeas p. 239 (Wood testimony).
Rather than using any credibility he may have developed in his 1cquest for mercy, the
argument said it that asking for mercy would be part of his job:

| “I’m not going to request that this jury give him mercy? Of course [am. I’'m

~ not going to be a fool. It’s part of my job.” TT. 312.

u “But I have a duty to ask for mercy for my client and the facts may suggest that

might be the way to go.”

Yet rdrely did the argument actually ask or urge mercy. Rather than building credibility
and transferring it to Shelton, the argument more often indicated discomfort in being associated
with Shelton. TT. 306 (“to me it’s been a very difficult case™), 308, 1. 4. He participated in ~
and empha31zed Shelton’s role as a drug dealer Indeed he went beyond it, 1ntroducmg the
idea that Shelton had not changed his life after the shooting but likely was still dealing drugs.
“Mir. Shelton sold drugs...He wds into thé drug scene...the State will probably try to convince

you, on rebuttal [he was] probably selling drugs in Atlanta, which there’s no evidence of that”



TT. 309-10. This émounted to an anti-mercy argument, for it raised the péssibility that he was
not a changed person, a key mercy element. See Rickmdn v Bell, 131 F.3d 1150, 1156-60 (6th
Cir. 1997), which held that counsel's failure to advocate petitioner's canse and counsel's repeated
expreésions of Eostility toward petitioner amounted to constructive denial of petitioner's fight to
assistance of coﬁnsel. Although couﬁs¢1 was present, “the performance of counsel [is] so
inadequate that, in effect, no assistance of counsel is provided.” Citing Strickland, Id at 654, n.
'11. The Sixth Circuit characterized counsel’s conduct as “abandonment.” At 157.

Even this approach to the “mercy argument” slammed Shelton: “[jJust because you sell
drugs to use doesn’t mean he doesn’t deserve mercy.” TT. 309. |

While the Jack of tactic and strategy needs no further support, they are indicated by lack
of discussion between the two defenders. Counsel not makmg the argument stated that he could
have been surprised by the statement by his co-counsel, about not knowing if his “client deserved
mercy.” Habeas, p. 248.

Wood also opined that these statements, alone and 111 combination with other failings,
materially affected the jury verdict. She supplied a.rationalé, including the length of
deliberations (the jury was out for three hours, amid which it asked a question relating to mercy),
TT. 321-323. This showed that the jury was seriously considering life with mercy. Habeas p.
231-2.

Beybnd Wiley, Ffancis, and Dorsey, supra, and Sawnson, infra, this closing statement
- was ineffective under People v Washington, holding that a concession of guilt to a lesser charge
in argument cannot be made solely By defense counsel without defendant’s consent; it breaches
| the duty to .provide effective assistance. Cf Bell, id at 699, rejecting ineffecﬁve assistance where

counsel, though he presented no closing during the sentencing phase, did make one during the




closing. Shelton submits that the statements were, for example quéstiouing whether mercy was
appropriate, was more prejudicial than if no closing had been given. -

Statements of lesser harm included datiﬁg the bottle incident happened “d month before,”
the shooting, TT. 312, when some witnesses put it as little as a few days before. Qrm'ssions
included failiﬁg to highlight Shelton’s side about the number of shots fired, that fewer Weré fired
than the prosecution claimed that Shelton emptied a 9 mimn handgun in firing at Lawson. The
defense argument failed to mention evidénce that Soine of the \&ounds were exit Wbunds, Habeas,
p. 52, identifying three exit wounds), that some state witnesses heard as few as 5-6 shots, TT.

214.

BECAUSE THESE STATEMENTS BREACHED THE DUTY OF LOYALTY,
SHELTON NEED NOT SHOW PREJUDICE .

This Court need not consider actual prejudice. The argument AS A WHOLE abandoned
Shelton, breaching the duty of loyalty. See Sti’ickland recognizing counsel’s duty of loyalty, /d.,
at 688, as characterized by Nix v. Whiteside, 4_75 U.8. 157, 165 (1986). Because of the effecf of
failing to ﬁove to biﬁucaté, the sentencing proceeding as a W_h(_.)le consisted entirely of the
closing argument, |

The élosing here was similar to that in U.S. v. Swanson, 943 F.2d 1070, 1074 (éﬂ’ Cir.
1991),. where the court found _ineffective assistance (and prejudice per se) where defense counsel
conceded in his ciosiﬁg arguinent that there was no reasonable doubt as to his client's guilt
regarding the only factﬁal issues in di_sputé. The attorney's conduct had tainted the integrity of

the trial. Id
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Similarly, the rationale for the conflict of interest exception (often known as a Chronic
exception) is “[i]n those cases, counsel breacl:hes the duty of loyalty, perhaps the most basic of
counsel’s duties.” Strickland at 691, citing Cuyler at 350. |

Nixon distinguished cases where defense counsel fails to function as the government’s
adversary. This argument, e.g. “ti]f ever thére was evera time for vengeance, this could be it,”
TT. 315, and “I don’t know if defe.ndant deserves mercy, TT. 312,” is failing to ﬁmﬁtion as an
adversary when mercy is the only issue.

Counsel’s stateﬁlents abdicated the role of advocate. See: People v Washington, supra,
and Daniel, Su?ra, C_It}_l_lg Wanson, 943 F.2d? at 1075-1076, for the proposition that “prejudice
{is] presumed when counsel effectively conceded defendant’s guilt during closing argufnent.”
The court held that the attorney abandoned. his duty of loyalty to his client and failed to subject
the govgrmnent's case to meahingﬁll adversarial testing. Id at 1074-75. The “statements
lessened the Government's burden of persuading the jury that Swanson was the perpetrator of the

bank robbery.” It bears repeating that Strickland indicates that “loyalty [is] the most basic of

counsel’s duties.” At 691. See supra re admission of first degree murder.

THE STATE HAS NOT INDICATED IN ANY SPECIFIC WAY
A LACK OF PREJUDICE

Assuming arguendo that Shelton has to show prejudice, the standard “

is a reasonable probability that, but for counsel’s unprofessional errors, the result
of the proceeding would have been different. A reasonable probability is a probability
sufficient to undermine confidence in the outcome.” -
Strickland, at 694.
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He can show that the impact “is ‘sufficient to undermine confidence in the outcome’
actually r_eached at sentencing.” Rompilla, 125 S.CL., at 2469, quoting Strickland, 466 U.S., at
694. | |

1. BYITSELF

Though the standard is not the effect of closing by itself, a closing argument can be
crucial. Herring v New York, 422 U.S. 853 (1975) and State v Webster 218 W.Va. 173, 624
S.E.2d 520 (2005), reversing for violation of the right to close. Gl;)ver vy U.S. 531 U.S. 198, 203
(2001) found prejudiée from an increase in a prison sentence from 6 {0 21 months; its prejudicial
actioﬁs arose from “counsel’s performance in failing o argue the point.” 531 U.S., at 204, “The
right to effective assistance extends to closing argumenfs.” Yarborough v. Gentry, 540 U.S. 1
(2003) (per curiam), at 5, citing Bell, 531 U.S., at 701-2. The closing here was “extreme,” in the
parlance of counsel. In contrast, the most “extreme” statement made in the Yarborough closing
was “’I don’t” know who’s lying,’” at 4, and “the jury had to acquit if it b_elieVed [defendant’s]
version of events.” At 6. Rompillg indicated that its deviation was prejudicial _“regardless of the
accused adhlissions,” 125 8.Ct., at 2465, citatioﬁs omitted, despite defendant’s “minimal” '_
éontribution to his defense. Id at 2462.

Strz'ckl_and focuses upon the dangers to the “art of criminal defense” in too rigid an a;iproach
to the conduct as compared with the dangers of an unréliab]e verdict. In West Virginia, the dangers

of the latter are here as great as can be. The difference is between approaching the parolé board and

dyir;g in prison.

2. IN CONNECTION WITH OTHER INEF FECTIVE ASSISTANCE
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Strickland requires that a court must consider the totality of the circumstances. 466 U.S.,
at 697, “the circumstances of the case.” Id, at 704, Brennan, JI., concurring and dissenting. See
Pavel v Hollins, 261 F.3d 210, 216 (2lld Cir. 2001), focusing on whether the “cumulative Weight.
of the flaws deprived [defendant] of his Sixth Arﬁendment ﬁghts” (emphasis in original). Asin
Rompﬂla, the evidence here, “taken as a whole, ‘might well have iﬁﬂuenced the jury’é appraisal
of [Rompilla’s] culpability.” 125 S.Ct. at 2460, quoting Wiggins, supra, 539 U.S,, at 53.8,
gggjc_i_hg Williams v Taylor, 529 U.S. at 398. See also Bell, emphasizing that Chronic requires a
consideration of counsel’s action in its entirety.

| These other factors contribute to the weight on Shelton’s side of the equatipn. They too
contribute to show a proceeding unreliable and unfair (though Shelton must show only that it
was unreliable OR_unfair). '

As Wood indicated, even if this conduct by itself did not rise to the level of ineffective
assiStance, it did, with other failures, affected the jury verdict. For this reason Shelton sets forth
the totality of the circumstances regarding mercy presented at the trial.

Had the jury had. “mercy” information about Shelton, Wood concluded, it was likely that
they would have found mercy, Habeas p. 231-2. The jury was out three hours aﬁd asked a
question. TT. 321-2. Their inquiry reflected the jury’s. interest in the effect of a finding of
mercy, should it grant mercy. TT. 322, (“Will he serve the fifteen years or could it be Iess™).
See Rompilla, supra at 6, finding ineffective assistance in failing fo discéver mitigation evit_;ience;
The state admitted that this Court “has stated that criminal defense counsel has a duty to .present
evidence in support of mitigation of mercy.” State’s Response, p. 6, Habeas, p. 116, citing

Schofield, supra at 6,

and State v Triplett, 187 W.Va. 760, 421 S.E.2d 511 (1992)(citations

omitted).
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ABSENT MERCY EVIDENCE FROM THE FAMILY WAS DETRIMENTAL FOR
: ' SHELTON

"‘Mercy evidence” would have included Shelton’s “history of social and emotional

problems...and family background,” Schofield, 185 W. Va., at 203-204, 406 S.E.2d, at 429-430; or

that defendant was a “good man.” Rompilla, 125 S.Ct., at 2460 (reversing for ineffective assistance
in failure to investigate material in previous convictions). It included, in its broadest terms, “the.
diverse frailtics of humankind.”™ Woodsoﬁ v North Caroling 428 U.S.280(1976). Thus LaRock,

196 W.Va, at 313-315, 470 S.E.2d 632 (1996), emphasized “the important role a finding of

mercy has in the administration of justice,” 196 W.Va. at 315. See Daniel, 195 W.Va,, at 320,

465 S.E.2d, at 422 (“a criminal defense attorney might be ineffective if he or she failed to present
advantageous evidence that could affect a jury’s verdict,” 195 W.Va. at 329, 465 S.E.2d, af 431).
Cf. Darden v Wainwright, 477 U.S. 168 (1986)(lack of mitigation evidence) and Burger v Kemp
483 U.S. 776. (1 987)(ﬁnding lack of any evidence of mitigation at sentencing phase was “sound

trial strategy.”).

West Virginia law has evolved since Darden and Burger. “Unlike the performance prong

of the Strick_land test, which is anaiyzed at the time of triai, the prejudice prong of the Strickland
test is examined under. the law at the time the ineffective assistance claim is evaluated,” 35 Geo
L.J Ann Eev. Crim Proc (2006), n. 1579, citing Fretwell, 506 U.S., at 367-8. “Both the West
Virginia Supreme Court of Appeals and the Fourth Circuit have repeafedly held that the failure
te present critical evidence could be ineffective assistance of counseI.” Handbook on Criﬁlinal

Procedure, 1. 53, citing infer alia State ex rel Leach v Hamolton,_ZSO S.E.2d 62 (W.Va. 1982).
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Potential witnesses for petitioner included his brother, Tim Shelton (“Tim”) and Erica |
Shepherd, mother of his children, who could have confirmed to what Shane testified at hearing,
his involvement in the lives of his children, to which he alluded in cross-examination but which

was not explored at all at trial. Habeas p. 21. TT. 261 (proffer).

When Tim came to his brother’s trial, Habeas p.221, counsel told Tim “to go back té the
mofel” but testified that the defense could have got Tim back to the trial, Habeas p. 254.
Counsel knew about Tim well prior to trial. Habeas p. 253, 261-2. Habeas Counsel, who
proffered the testimony of Tim and explained his absence at the second day of habeas hearing.
Habeas p. 240-1. Had Tim Been cailed, he could have testified that

-the youngest of 6, Shane was still the baby in Tim’s eyes.

--Shane worked as a dishwasher in a restaurant (this testimony would have confirmed the
heaﬁhg testimony of Shane of working for “a couple years” at a Days Inn. Habeas p. 216);

~-Wheeling was his first home away from home;

~-That Shane had spent so little time in confinement jail showed that he was not a bad
kid, given his environment; Habeas p. 240-1. |

~-Shane smoked pot and drank alcohol every day before school; everybody in the projects

where Shane lived did that; Himmelhoch’s notes, Resp Ex. 4, p. 3, Habeas, p. 302. The State
érgued that if evidence was ihtroduged about Shelton smoking pot and dr_inking Before schooi, it
could have introduced evidence that he had_been selling drugs since age 15. Yet Shelton freely
 admitted that his oécupation while in Wheeling was selling drugs. TT. 252. The closing .'
explained it. TT. 309-10. Additional evidence about how early he began to sell drugs could |

hardly have hurt Shelton. It more likely would have aided him.
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--Shane returned to Wheeling after he got hit in the head with a bottle because he was

involved with a woman from Wheeling, Alberta Banks Palmer, Habeas, p. 241. This moﬁvation
would have offset the prosecution argument, TT. 317, that Shelton’s return to Wheeling showed
that he was not afraid of Lawson, Davis, Mitchell, or Robinson.

The only rationale given by counsel for not calling Tim was that lead counsel was not
sure what Tim was going to say. Habeas, p. 261-2. Counsel testified that by the time that
Tim Shelton was available, anything that they “could have used woulci have been helpful.”
' Habeas, p. 254,

Shelton also provided mitigation evidence at the habeas hearing, but not at trial: he sent

money to Erica; and prior to 1995 been shot in the back, and hit over the head three other times.

Habeas, pp. 216, 221. This kind of rhitigation testimony, about which Wood testified, Habeas, p.

229, would have put Shane in context for the jury.

Other un-introduced mitigation evidence came from the psychiatrist’s notes, that “Kenny

Lawson [was] a drug pusher. Resp. Hear. Ex. 4. This characterization is directly contrary to the
closing argument, citing TT. 312, where Shelton’s own counsel stated that Lawson was - |
completely innocent.

Instead of a person who had little been in trouble, who had years of employméﬁt; who
had changed his children’s diapers, the jury gota descrip;tion of Shelfon as “this ASSASSIN,...
“the drug dealer from New Jersey,” as the State argued, TT. 297, a person who crossed state
lines to sell drugs to young people on the street, TT. 304-5.

In contrast, the topic of Shelton’s children got thfee questions from His own counsel in

Shelton’s testimony. TT. 261.
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Instead of a person who returned to Wheeling, as Tim Shelton would have confirmed,
because of attachment to his Whéeling girlfriend, Shelton was pictured as a brazen corruptor of
youth whose only ties to Wheeling was that Wheeling was wheré he peddled his d1ﬁgs.. TT.
304. See Shelton Prin Brf, pp. 24-8. |

Instead of an action that was the product of singular events and the monumental stress
they caused, and was thus unlikely to e%fer be repeated, the shooting came across to the jury as
actions consistent with Shelton’s life. “The record reflects [trial counSeI’s] failure to pfesent
additional available character evidence as mitigating evidence was not a strategic decision taken
after reasonable investigation,” King v Sﬂ'z’cklaﬁd, 748 F.2d 1462, 1464 (11" Cir. 1984).

King cdntains both errors occurring here. Counsel failed to p.rese.nt mitigétion evidence
AND breached the duty of loyalty in closing argument. The lack of mitigatio.n evidence is
worsened by a lack of consistent trial theme, as Wood testified. Police officers testifying co_uld_
have been asked about the statement the Associated Press aﬁributed to the “Wheeling_police,”
see generally Cleckley, Handbook (4™ ed.), Section 6-9B, pp. 6-154 - 6-188, that there had been
an “ongoing conflict between Shelton and the decedent.” |
See Dietz, 188 W.Va., at 533, 425 S.E.2d, at 209 (deféndant was déprived of ineffective
assistance for failure to vouch the record with reports on issue of victim’s .prop_ensity for
Violellbe, which would have supported self—defense), citations omitted. As counsel admitted,
only two questions were .aske_d of petitioner by his counsel about the threats that were essential to
the defense, Habeas p. 249, even though

--shots were fired at Shelton the night of the shooting from a car chtaining the
- decedent and a trial witness (Robinsén). Habeas pp 214, 215 . Shelton told his lawyérs

about this, Habeas p. 222-3. See Habeas p. 213-4; TT. 153; 2/1 9/98 hearing, p. 7.
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~-the tactical theme was that “.everyone out there [in the housing project] had a
gun” Habeas p. 250. Yet no such evidenée was presented. §§§ infra at d regarding lack
of impeachment.

--the dece.delilt had threatened to rob Shelton. Habeas, p. i'l 3-4. This implicated
Shelton’s girlfriend ahd hef son, since she and Shelton lived together. Habeas, p. 213.
Shelton ;testiﬁed that he told his lawyefs about it. Habeas, p. 222, 226.

—some of the shell casings found came from a previ.ous *“war” at the housing

! .proj ect, which would have left shell casings throughout the area. Habeas, p. 212—3.
Instead the jury. got an argument that the prosecutor “counted eight casings.” TT. .31. 8,
argued as evidence of malice, TT. 302, and |

-a Woman that night got Shelton out of the car near the Rideout eipartment. With
her Shelton smoked marijuana while standing next to the apartment; Habeas, p. 212, 223;
after other witnesses saw him — and well after a dfug transaction upon whom the trial
coﬁrt relied to refuse. aﬁ intoxication instruction. This would help' defeat the “lying-iﬁ-
wait” theory of the state as it gives Shelton aﬁother reasoﬁ to be where he was. TT. 301,

1. 6.

SHELTON SUFFERED PREJUDICE WHEN COUNSEL FAILED TO IMPEACH THE
STATE’S WITNESSES BY THEIR IMPORTANT PRIOR INCONSISTENT STATEMENTS

Much more impeachment did not occur than did occur. The impeachment would have
helped provide Shelton a defense and would have changed the outcome of the trial.
No strategic reasons appeared for failure to impeach; a strategic decision would require

an articulation of how cross-examination of a witness would be harmful to the petitioner.
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One counsel did not recall why he had not used potential impeachment, Habeas p. 261.
(Javita Wade statement, see Habeas p. 174). This prevents a finding of strategy.._ Cf State v Fi ryé
_ W.Va.__ 2006 WL 386363 (W.Va., 2/17/06)(trial counsel’s failure to cross-examine
Witnesses was “calculated towards advancing a particulaf theory of the case.”) Thus the ﬂndings

of fact cannot be sustained, even under a clearly erroneous standard of Marhena and McBride.

“A particular decision could not be labeled ‘strategic’ where, inter alia, the attorney had no idea

why th_e'decision had been taken” Pavel, 261 F.3d, at 218, n. 11 (citations omitted). Sce Shelton

‘Prin Brf, pp. 31-6. Williams v Taylor, 529 U.S. 362 (2000), rejected “strategic decisions” based on
hunches and assumptions. Unlike Daniel, 195 W.Va. at 32-328, 465 S.E.2d, at 429-30, the
witnesses who were nét Cross exmined provided the foundation of the state’s case. This case
differs from fis’ell, which rejected an ineffective assistance claim largely because counsel, did
cross examine state withesses. 535U.8. at 585.

Upon witness DRAKE the State relied heavily for evidence of premeditation, TT. 299~
~300. The State gave the mistaken impression that Drake’s testiniony was all “that’s what
[Shelton] told Anton then.” .Drak_e’s pre-trial statement said that Shelton said his gun was “for
protection.”. Counsel who cross-examined Drake, T. 133-137, dpined that this statement would
have added to the basis for the self-defense instruction which had been refused by the Court TT.
 280-281. Counsel likely saw this s‘patement. ‘Habeas p. 260. Drake’s .statement also dates the
‘;bottle inéident” about a week before the shooting. See Shelton Prin Brf, pp. 30 regarding self-

defense.

Rideoutt’s apartment, near where the shooting occurred, “was a place you went to, to get

high” Habeas p. 217. This statement was consistent with her unused statement that those in the

apariment were having a good time, Pet Ex M, Habeas, line 7. That not questioning about this
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topic occurred suggests a lack of investigation of exactly what the people in Rideoutt’s apartment
were doing. While the Court limited impeachment of her regarding drug usage of Rideoutt,

wrongly, we showed infra and in the Prin Brf, p. 43-44, counsel eschewed such impeachment of

any other state witness.

Chris PARKS, present for the bottle incident and drove Shelton to the hospital, was not
called, and therefore not impeached (though a WPD officer could have been asked about his
statement), since the State relied upon the “bottle incident’.” Parks told WPD that Shelton told
Parks essentially that Shelton was going to leave the dispute with Lawson et af alone, Habeas, p.

157-8, see Habeas p. 215, was going to let it go. Pet Ex O. The State argued that Shelton said he

~ was not letting it go. 2/19/98 hearing, p. 9. Since counsel likely saw this statement, Habeas p

260, and Parks was identified as a witness the state was going to call, trial counsel knew about
him. See Pet.’s Ex C; ﬂa_‘b_gg, p..200. See also Pavel, 261 F.3d, at 217-8 (failure to call
importé_nt fact witness constituted ineffective assistance).

The state said at closing, “[H}ow does the State establish. [preme_diﬁ_ation]? Edward
ROBINSON.” TT. 299. Yet easily-used impeachment was not used and in result the
prémeditation evidence went unchallenged. Robinson’s testimony r_elated to the “bottle
incident,” when Lawson struck Shelton a few days to a few weeks prior to the shooting. The
state’s file folder for Robinson contains two statements. One does not megtion the girls whose s
presence led to the Robinson’s claim that if he disclosed the names of the girls present when

Shelton made what the Court called a “damning statement,” they would be in jeopardy. See Ex

- G. The APA told the Court “this witness has not told the State their identity.” The pre-trial

statement was more deficient than that. Robinson had not even told h1m of their existence.

Robinson could have been impeached for failure to mention “the girls” in a pretrial statement.
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Seg Dixon v Snyder, 266 F.3d 693, 7-3-5 (7™ Cir. 2001)(failure to cross examine sole eyewitness |
was ineffective).

Supporting both an unmade diminished capacity argument and an intoxication instruction
ére two similar statements in the prosecution’s Robinson folder: “Shane acting very strange on
day of shooting,_” Ex F1, and “saw Shane the day of shooting acting strangely.” Ex F2.

Upon WADE the State also relied to show malice. TT. 3. Counsel did not know why

Javita Wade’s inconsistent pretrial statements, Pefs. Ex H, Habeas, p. 174, and L, Habeas, p. 185

was not used and counsel did not know why. Habeas, p. 261 TT. 261 (Court did not know if
self-defense was appropriate, ultimately refus’ing'the instruction). At the grand jury, then Chief

Petri related only one of Wade’s pretrial statements, Ex I, thoﬁgh asked, “what was the

substance of her statement regarding this incident.” Pet Ex. I, Habeas, p. 175-6. Petri said that
Wade identified Shelton. Jd. Yet her first statement indiéated that “it was too dark to see his
face.,” Ex H (fifth hancfwritten line). Trial saw no cross examination of Wade’s identiﬁéation.
PetExJ, mbp_@g 178-183. The crucial discrepancy should have been used to impeach Wade.

Ofﬁcér PETRT’s failure to answer fully the question about Wade’s pretrial could have.
been used also to impeach Petri’s testimony at trial. Petri provided the “basis” for the “flight -
route exhibit,” TT. 233~239, so the foﬁndation for that exhibit, St. Ex 50, would have been
undennined. See: TT.232-236.

Petri admitteci pre-trial what another state witness (BROWN) refused to admit on cross-
examination at trial, that the boﬁ:le incident was drug-related. Ex I. Petri was never crosé-

eXamined at trial, Habeas, p. 183, TT. 237. Petri could have been asked the question that Brown

refused to admit and Petri impeachéd if he satd what Brown said.
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NESBITT, suggested at the Habeas hearing to be a very important witness, Habeas, p

243 (*the main witness for the state ...wasn’t around here.”), offered trial testimony indicating

but a few moments between seeing Shelton, TT. 212-213, and the shooting, Yet earlier notes
from Nesbitt indicate it was 25 minutes later.
RIDEOUTT s unsigned statement said that “she heard gunshots but did not see anyone

doing the shooting,” Pet. Ex L, Habeas, p. 185. Her signed statement did not make any specific

connection _between Shelton and the shooting., Pet. Ex M, Habeas, 186. Both of these statements

were more favorable than her trial testimony, Pet. Ex N.

Apart from Rideout, counsel did not impeach by conviction.

WHEN COUNSEL FAILED TO SEEK BIFURCATION, SHELTON SUFFERED PREJUDICE
Drug usagé by the defendant was restricted by the court in a pretrial order, suggesting_
that defendant could not use state witness’ drug use to test the identification of Shelton by the
victim’s con1panioﬂs. Prin Brf, III..' Defendant might expect to be convicted. Since Shelton
Would need to testify. about his fear, g@ Prin Brf at 39, trial counsel needed to seek biﬁxrcation.

Yet counsel did not seek to bifurcate the trial, Habeas p. 255, 261, despite their duty to

seek bifurcation, See State ex rel McBride v Humphries, supra (ineffective assistance in failing
to make a motion, there for a mistrial), essentially providing the answer to the State’s first
argument, that the trial court might not haVé grant_ed the motion to bifurcate. McBride.i‘ndicatcs
that counsel éhould at least make the motion and put the ball in the state court.

Regarding the second state argument that, if the case were bifurcated, then it could have

introduced the fact that defendant began selling drugs at age 15 or 16., Shelton could have
responded that several years before he was smoking pot and drinking alcohol before going to

school, evidence that, under most cases, has to be considered mitigation. See Schofield, 185 W,
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Va., at 203-204, 406 S.E. 2d, at 429-430. Additioﬂally, irrelevant bad a;:ts by petitioner were
introduced in this unitary trial, withdut objection. Habeas p. 239, referring to TT. 262. Here
compelling prejudice is evidence from the failure at least to attempt bifurcation. See: Wood
testimony, Habeas pp 229, 232, 234.

Wood stated that the trial strategy as a whole did not make sense. Habeas p. 229. &.'
Rompilld and Miller indicating importance of théme and strategy.

Assuming he was going to admit guilt, trial counsel should haQe stressed mitigation. ?et
there was very little delving into background and no introduction of Shelton to the jury. If they
_ were contesting guilt, Wood testified, he would not testify.. Counsel should have sought _

bifurcation. | |

THE EFFECT OF IMPROPER PROSECUTION ARGUMENT WAS PREJUDICAL

The State called Shelton an “assassin,” TT. 297. Though denying the new trial motion,
the trial court found “the Prosecuting Attorney’s statement was NOT PROPER.” Habeas, p. 2.1 0.
PREJUDICE ALSO OCCURRED WHEN SHELTON, SHACKLED AND REMAINING ON THE

BUS WHEN THE JURY VIEWED THE SCENE, DID NOT PERSONALLY WAIVE HIS
RIGHT TO BE PRESENT, AND WAS LIKELY SEEN BY JURORS IN FOOT SHACKLES
WHEN THEY RE-BOARDED THE BUS '

At voir dire, Shelton on the bus, TT. 49, 51 Habeas p. 23, Shelton missed what was said
about the locations, which locations the jury sliould “regard.” Wood found that viewing Shelton
shackled could have the effect on deliberations, Habeas p. 233, and the State did not prove
beyond a reasonable doubt that the shackling did not impact the jury. As previously shown, éach

| juror likel'y saw Shelton shackled when that person got back on the bus to return to the

courthouse.- The State aggravated this effect when it relied upon the jury view in its dlosing

argument. TT. 299,
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As Shelton testified, attendmg the jury view could well have been helpful to preparing to
testlfy He wanted to hear what was being said by or to — the jury, Habeas p. 213, partwularly
since Shelton, as measured by his testimony, was not ready to testify.

Shelton had a personal, statutory right to be present at this view, W.Va. Code 56-6-17,
stating that “the accused shall likewise be taken with the jury.” This statutory aspect would
suffice to merit habeas relied, even if this case were Iﬁut into the categdry of cases where
defendant might have to shbw the additional prejudice element, that the aétion “deprive[d] the
defendant of a substantial or procedural right to which the law entitles him,” 35 Geo L.J. Ann
Rev Crim Proc (2006), citing Williams, 529 U.S. at 391 3, (further citations omltted)

The court stated:

“Mr. Shelton is present, but by agreément of all the parﬁes, including obviously
the defendant, Mr. Shelton will remain on the bus mainly because he is — for security
purposes, he has leg shackles. At the request of defendant, he will remain on the bus

Felony, T. 49,

The State said “[a]t the Petitioner’s request, he was not permitted to leave the bus.”

State’s Resp.I, 123-4. Though the record reflects an agreement by counsel, it reflects ho_

agreement by defenidant himself, Cases, such as People v Maynard, 928 P.2d 485 (Cal. 1997),

suggesting that defendant must persoﬁally waive his presence at the jury view. See Deck v

Missouri, 125 S.Ct. 2007 (2005)(absent “special circumstances” and specific findings by the trial

court, shackling is inherently prejudicial).

PREJUDICE FROM THE FLIGHT ROUTE ADMISSION
The flight route exhibit, Felony, p. 62, lacked any basis that the phone was in the car, T.
46-47, when the calls were made. Chief Petri stated that “as far as having a witness saying, ‘yes

I saw Mr. Shelton in that car, using that phone and stop in Rochester, New York,” I don’t have
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| that,” TT. 44, 67. Thé State did not call the owner of the car and phone, Alberta Banks, to a

1 ' pretrial hearing because, it said, she had not been fully debriefed at the time of hearing, TT. 45-

|

I 46, suggestil_lg State contéct with her.

Thus Petri’s testimony, the only foundation for the exhibit, violated Crawford v

Washington, 541 U.S. 36 (2004)(predicate to present éut-of—court testimonial evidence is
unavailability of the witness and prior opportunity for cross examination), and State v. Meéhling,
219 W.Va. 366, 633 S..E.Zd 311 (20()6)(Confrontation Clauses of the Sixth Amendment and the
state constifution bar the admission of a testimonial statement by a witness who does not appear
at frial unless the witness is unavailable to testify and the accuseci had a prior opportunity to
cross examine the Witness; overruling State v. Kennedy, 205 W.Va. 224, 517 S.E.2d 457, State v.
Mason, 194 W.Va. 221 , 460 S.E.2d 36, and State v. James Edward S., 184 W.Va.. 408, 400

S.E.2d 843), cited in McBride.

FAILURE TO OBJECT
Here és in MeBride, ineffective assistance arises in part from failure to object. See

Shelton Prin, Brf, pp. 36-39.

OTHER FACTORS

Shelton incorporates the other factors set forth at length in his Prin. Brf,, pp. 36, 39-47 -

CONCLUSION
The conviction of Petitioner should be reversed and vacated.
In the alternative, this Court should vacate the sentence, and order that a new penalty

phase hearing be conducted. §g§: State v Domain 204 W.Va. 289, 294, 512 S.E. 2d 211 (1998).
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In the further alternative, this matter should be remanded to make findings on all the
issues :raise;i in the amended petition. |
In any case, this matter should be remanded o a different court.
Respectfully submitted,

SHANE SHELTON, Petitioner:
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