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REPLY BRIEF
1. The Superintendent’s assertions that the nexus findings are required fitness

findings must fail. The p’roblérh-with the Decision of the Superintendent, the opinion of o o
the Circuit Court and now th:é response of the Superintendent is.t.he failure to make fitness
determinations required by West Virginia Code §18A-3-6. The Sﬁpérintendent
acknowledges his duty to make a fitness finding, and points to verbiage in his findings |
which he claims are findings of “fitness”; however, even a surface examination of those
findings reveal that he is attempting to convert findings concerning a nexus between the
bad act and performance in the classroom® into a “fitness” finding.

Fitness and “relationship to performance” are two different issues. For example, the

fact that a fawyer may be impaired by some problem, such as drinking or depression, that

'Hereinafter, the requirement of a separate finding (item [1] in bold at p. 12 of our
Brief) will be referred to at times as “performance,” “relationship to performance” or
“nexus”. The “nexus” test is item [2] at same page. Our Brief of Petitioner will be referred
to as “Brief” and the Appellee’s Brief will be referred to as “Response.”



effects the perfor.mance of his work as a lawyer, does not mean that he is per se unfit to be
auiawyer and that his license should be per se suspended or revoked. Normally, a guestion
of the ability to perform his professional respensibilities exposes the lawyer to intervention,
voluntary or i'nvoluntary,.from the Bar Association or the Court, but does not necessarily
mean that he is unfit to even be licensed. “Perform” is a broad term and Eﬁ either the
lawyer hypothetical or the statute now in question requires exacting pro_df, indeed in this
situation clear and convincing proof.

!ﬁ the 2004 amendrments, the Legislature drew a distinction between fithess and
performance of duties and requiréd séparat’e findings on each. The Legislature would not
have established thé two separate requirements of “fitness” and “relationship to
performance” unless each meant something distinct and different. Not only aré
"’performance of his or Herjob” and “fitness” two different concepts, but the finding of -
unfitness is a more fé:hreachi_ng, broader requirement; yet, the Superintendent made no
such finding. Givenlt_he unique circumstances including the single_ oclcurrence in the
privacy of his own hbme, the unlikelihood of a recurrence established by numerous
psychological réports and the DHHR proceedings, and the fact that there was no adverse
effect on the school environment, the “directly effects” question was particularly critical
and the failure to address it was material legal error,

The 2004 amendments supercede the standard of Golden.? Therefore, the

circumstance that unfitness is part of the nexus test as formulated in Golden, as argued at

’Golden v. Harrison County BOE, 169 W.Va. 63, 285 S.E.2d 665, 668 (1981).
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Response 13, does not lessen the requirements of Code §18A-3-6,

Evén surface ex.amination.ofthe Superintendent’s argurment that he has made the
fitness findings as required by 18A—3—6'aré transparently wrong.and reveal that the
Superintendent has attempted to convert “relationship to performance” findings into
“fitness” findings. Although recognizing the fitness issue at Respo.ns.e 9, the
Superintende.nt never answers the “fithess” question. inst_ead, the rema%ﬁder of the
argument addresses only the “nexus éoetween the conduct of the teacher and the
performance of.hisror her job.” Response 10. For example, the Superintendent refers to
nexus findings in the remainder of the first complete paragraph of Response 10 when he
quotes from conclusions of law nos. 7 and 8. Those findings address only the ’.’nexus”
Issue and make no mention of fitness. Brief 9-10, 15-17. Finally, the Superintendent
asserts at Resp;'ohse 10 that his finding that the Teacher “clearly crossed the line of
acceptable béhavior ...”, located in Recommended Decision 6, constitute a finding by the

“Panel by clear and convincing evidence ... that the Appellant’s actions render the

Appéllant unfit to teach as required pursuant to West Virginia Code §18A-3-6." Respohse
10.

The Superintendent even acknowledges at Response 14 that his conclusions of law
numbered 6 and 9 found that “a rafional nexus does exist between Appellant’s condqct at
home and his responsibilities as a teacher.” Thus, Conclusions 6 and 9 whi‘ch the
Superintendent offers at Response 14 as being é finding of unfitness, he asserts at page 1O

to “relate to performance” finding.

At page 9, the Superintendent argues how fitness could be implicated but never

3



poihts to any actual finding of unfitness by clear and convincing evidence. He cannot
because such a finding is not to be found in his decision.

The finding of the Superintendent that the actions of the Teacher amounted to
”cruelty” within the meaning of 18A-3-6 (Response page 8) does not, as may be inferred
from Response pp. 8 and 9, satisfy the separate requirement in the case of rediscipline that,
in addition to there being a statutory ground for suspension, the Superintendent make a
finding of unfitness to be a high séhool teacher by clear and convincing evidencé.

The pathology of the Superintendent’s Cohfusing the two issues is seen when, to
support his position that “the reduisite finding that the Appellént’s actions rendered the
Appellant unfit to teach ...” were made by the Panel, the Superintende-nt then quotes from
a portion of the Panel’s Recommended Decision which deals with the nexus issue'.
Spech;icélly, the portion of the Superintendent’s Decision which is asserted to be a findiﬁg
of unfitness,” as quoted at page 10 of the Superintendent’s brief, is:

“Therefore, the question is does Mr. Powell’s conduct toward Bryce Vdirectly

affect the performance of his duties as a teacher? We conclude that it does
directly affect the performance of Mr. Powell’s duties as a teacher.”

Thus, it is clear that the Supérintendent tries to portray his findings on the ”perfofmance”
issue as proof of “unfitness.”

In conclusion on the “fitness” issue, it should be noted that, in his responsive brief,
the Superintendent makes no mention of the overwhelming evidence of fitness of Mr.

Powell to teach (see pp. 13-15 of our Brief). It was arbitrary and an abuse of discretion for

*The end of the last complete paragraph on page 10.

4



the Superintendent not to weigh and balance (even if only to discfedit, assuming it could
have properly been done) the numerous and unanimous psychological reports and other
evidence of fitness.* When the Superintendent fails to even mentioﬁ, much less evaluate
and determine the weight to be given to such highly relevant evidence generated in earlier
governmental proceedings, discretionary deference should not be given to his
determination,

2. The Superintendent did not establish the required relationship of the

misconduct to classroom performance, The simple fact that conduct may be determined to

be “conduct unbecoming” does not establish how such “conduct unbecoming” effects the
performance in the classroom. What the Superintendent seems not to recognize is that all
human beings, including those in the various professional waiks of life, inciuding teachers,
make mistakes. The mere fact that the person is a professional and made a mistake does

not mean that his or her privilege to practice a profession should be brought into guestion

in this case.

“ Indeed, there are two instances when the Superintendent makes factual arguments
and innuendos which are not even the subject of fact findings. Although the
Superintendent points out that the misconduct ceased as soon as the son began to describe
the reasons he had been sent home with a note to be responded to by his parents
(Response page 3, note 2), the son had been subjected to, the Superintendent attempts to
conjure the stereotype of a bully type of “teacher/coach” who would go so far as to
“coerce” a “confession” from his own son. Response pp. 9, 13. This medieval imagery is
beyond the bounds of the record. His coaching job is not involved in the determination at
all. A more accurate imagery is of a highly qualified teacher who teaches advance
placement, high school science, physics and chemistry.

5.




We submit that the lowa case” actually supports our po.sition. Awayvfrom-srhool
repeated and flagrant intentional conduct involving one’s own child Wh_ich attemnpts to
sabotage law enforcement to the point of having the child participate in an illegal act to
defeat an alcohol testing device was found to be child abuse. The child abusi;e.. wés_ferrnd
to be a basis for license revocation, but only after considera.tiori of the _very-:factor.s;f.\rve e
point to which were not considered by the Sueerintendent A eroper nexus fledrng o

cannot be made without recitation of the relevant factors Brref 19

"Halter v. lowa Board of Educational Exammers 698 N W 2d 337 (Iowa App Aprri o

28, 2005) (table) 2005 WL 974713,

*lowa Code Annotated §272.2, initially §272 2(9) 'grants the Board of Examiners r_he-
discretion to establish standards for teacher qualifications and §272.2¢14) requires the -
adoption of rules “to determine whether an applicant is qualified to perform the duties for -
which a license is sought.” §272.2(14) contains two critical subparts {a) and (b). Under ( ), -
the Board of Examiners “may deny a license to or revoke the license of a person S
convicted of a crime or [the subject of] a founded report of child abuse .. (Emphasrs _
added) In exercising that discretion, however, the Board of Examlners in. Halter was’ '
required to c0n5|der

the nature and seriousness of the founded abuse or crime in relatlon to lhe posmon
sought,

the time elapsed since the crime was committed,

the degree of rehabilitation which has taken place since the incident of founded
abuse or commission of a crime,

the likelihood that a person will commit the same abuse or crime again, and

the number of founded abuses committed by or criminal convictions of the person
involved.

§272.2(14)(a) (spacing added).




The Bledsoe case,” involved a shakedown and bribery by a school official on school
time who solicited political contributions from a vendor of the Board of Education for

: yvhpm the mia.inj[:en_anc_e supervisor _wq_rlged and from jwhqm the ma’i_r}tenance supervi‘sor in.

U act Grdered | mamtenance materzais One cannot argue WIth the Court 5 fmdmg that that R

conduct was ”dlreclly r@lated to h:s work.” A:, the mamtenan?ze superwsor he was in
charge of purchasing a variety of materials for the Board. .. The criminai conduct in that
case occurred when the employee was carrying out his dt-zﬁes and directly concernad those
duties and invelved an outside vendor with whom he carried out his duties. The facts now
before the Court are entirely different in that the Teacher was not performing his duties, his
child was not a student of his and did not even attend the same school, and the Teacher
made a full acceptance of responsibility. This contrasts with Halter where the teacher
repea’[ediy. involved her own child in iflegal, if not criminal, conduct on a repeated basi_é fé)
defeat a device to prevent a person who had been drinking frém exbo_'sin_g the public to‘_l‘a '
drunk driver. Halter, WL 1. |

Notwithstanding the Superintendent’s efforts to distinguish our reliance upon

Waugh® and Rogliano,” the fact remains that the misconduct in those cases occurred away

7Bledsoe v. Wyoming County Board of Education, 183 W.Va. 190, 394 S.E.2d 885
(1990). We apologize for misconnecting the facts of Rovello v. Lewis Co. BOE, 181 W.Va,
122, 381 S.E.2d 237 (1989) with Bledsoe, but submit that Bledsoe’s facts as explained in
argument actually support our position.

*Waugh v. Board of Education of Cabell County, 177 W.Va. 16, 350 S.E.2d 17
(1986).

’Rogliano v. Fayette County BOE, 176 W.Va. 700, 704, 487 S.E.2d 220, 224
(1986). '



calls for a complete “rational nexus” determination,© * = -

from school and, as in this case, never became a subject of concern in the student setting.

Whether or not conviction ensuied, the fact that the misconduct occurred away from school

3.7 The previous punishment the Teacher racdived for th

to.all th_ré.'e gOalsoHSA—E—Gassertedbv theSumermiendent Wearenot arguing, as
paraphrased ét Responsem, :tﬁaf becaﬁée of 'p..rlio-r -p:un'ish'r'ﬁen’r ”fhe State Superintendent
should step EiS?‘dEL‘ thinking that {the Tﬂeﬁﬁf-}sﬂ;} has been ‘pﬁniahed’ enough.” Bui we are
arguing ‘lha{,.a_s_s.u_rhilng_ ”pun_ishn"}eﬁt” .is within thé.g.u i'vi.e.w of the State Superintendent of
Schools, pun_iéhm‘énit éah oﬁly bé imposéd Wh.eif} the purposes of the revocation Orocess
are found to be present. Whi!é we think the Superintendent’s powers are more limited
than he sets f@i“th_éi page 1 Qf.his brief ana emphz_g_ﬁze’ that the “goals” are selfsarving énrf;
apparently _@g_ _@g, _We' use' fhe_ Sup'é.rin_tenc;!ent’s ov?nI de_scripﬁon"of “the %mport'cgnt:'goais of
the revocatio_n' D roééSS_::_" The Supermtendent asse.r't_;sgjthét' tho_s_'égo:als are: .

[ :T"o':.'b'r'c)tect' Stﬁdehté_'ahd ot_h‘é_f staff :'rh_efhbers,' [2] to bolster the.-inrtegrity of

_the_educ‘ationa_f process and the confidence of the public in public

: ed gcatign, a.rjd_' [3] to detgr _ot_.her_ t'ea'f:he:r's from such cqrjd uct,

There was_.no:.show'in_g or"_f'ihrdi.ng in thé-récord .th_é't ’;h_e_ sjngle. act of the Teacher made him

any the less qualified for the lofty descriptidh of the role of the Teacher offered at page 14.

“The line is not drawn at intentional behavior as is suggested at Response 13.
While it is true that DeVito v, Bd. of Edu., 173 W.Va. 396, 317 S.E.2d 159 (1984) involved
unintentional behavior (mistakenly showing a pornographic cartoon to students), Golden
involved a teacher who was charged with the intentional offense of shoplifting. Response
p. 13. This is the same page that the Superintendent quotes Golden without noting that the
“unfit” standard of Golden has been superceded, in the case of rediscipline, by the 2004
amendment,

e same event is relevant -



Further, the extent to which the goals of the revocation process were already satisfied by
other governmental pfo_ceedings should at least have been taken into account in

 determining liability, The avqidqnce of_dduble_pu'nishment_ is,_fjmpii'cit mthe enhanced

'p”‘r’d'of'réau:i?é‘uﬁejﬁ' S apy b

| Therelsno recordthat ”pro‘rect[ronofthe]students and other staff members” is
needed.orllfh-a_t-_-éthe fodr—:yedf unexp} d?ned S'uisg;)._en.sibn adds “protection” or anything to the
“educational precess and the eonﬁdence ()t the_;‘;uﬁlid’”‘ I fae;z, the Superirtendent, in
affirming the bene!. foltllnd.i"hat t:here was no notonefy mncermng, the incident which
impaired 'ihe Tea(“hor s capabihty to dis % mrge his duties. L)E‘Cl‘%!()ﬂ 7-8."* If anything, the
positive o_utcc_)me of 'the counseiing the .Teechei’ agreed to, especialiy when combined o
the ahsence d‘f any p.ri-'or or subseqdent history, 51 gasts that, unjike a teacher whose
propensity: fdr' not 'fii"lin'g.th'e"role rn'o'd'e'i roié ”has never ideen t’ested the :feecher’s abiiity to
do so has been severe!y fested and retested and found by experts to be nweetlng all
|equrrements in the words of the psychologlst selected by the Iocal school board with the

help of the locai prosecutor the Teacher IS no more of a danger to students than any other

teacher.

""The Teacher had a clean record before the incident and after the incident there
was no complaint of any misconduct or ill effect on the students even though he was
teaching under the shadow of an indictment and in fact was serving his jail time on
weekends so that he could teach during the week. Having passed the psychological test
required by the Hardy County Board of Education, he continued to teach without incident
until removed within days of the ruling of the Panel of Octaber 25, 2005.

"*The hearsay bases for County Superintendent Wetzel's testimony concerning
supposedly disgruntled parents was not given any weight in the findings by the
Superintendent,



The punishment meted out by the County Prosecutor and the DHHR and the Circuit
Court of Hardy County_ are o'b\./i_ously more than enough to “deter other teachers from such

_ conduct.” Itis interesting t__h;%__t_ aft_é,r::_,the fact the _S,;upérjntendent pr.o_b_ose_s _e'!oqueht gog_ls fo. .

-~ justify his aéﬁéhs" but ='::é:iii;'"f'_iri'.i:é*f‘"‘t|me ; efour«year suspehs;on was |mposed there Was no B
exp!anaiton vvhatsoe;fer (;!f what puli pose the suépensnon was to serve, why four as opposed
to three or any other na%rnber of years of suspension would further any of these goals or
Cairy our any pl,fb}i(:_.purpose. ‘Fh_i;s, the justification offered by the Superintendent plaved
no role at the time thé fou_j."?ye'af_“ suspension was imposed and is an afterthought,
Therefore, even assuiﬁi‘n‘g the goals posited by the Superintendent are the goals lcf Code
§18A-3-6, they C;—;ﬂﬂbi’ .be %’elied on in the manner proposed. The absence of any finding
underscores that ihe'Superinteﬂdem% characterizations of the purposes of the revocation
proceedings is an é_llf.’t_e_i-tﬁ(jﬁ.ght;a'n'd .v"iola’{es the procedural due ;fr&cess protection to be
informed of the'a_p;::).l‘ic;’:ik;)ifé !awand poliéy when an unstated poi‘icy supposedly provides a
basis for adverse flndlngs |

The faiiure_t'o.';ﬁé_'et t.h'e ex_p'r'é.'ss fequireme'nts of the 2004. amendments with regard

to rediscipline is more than, as the Superintendent attempts to characterize it, a “simple

disagreement” by 'tlr.le.Teat.jhér with é ruling of the Sfate Sﬁperintendent. Response 15. The
failure to make the statutorily required determinatio.ﬁ as well as the failure to make findings
considering the very substantial evidence of fitness constitute conduct subject to judicial
review under 29A-5-4(g)(1) [violation of statutory provision], (3) [made upon unlawful
procedures], (4) [affected by other error of law], (5) [clearly wrong in view of the reliable
probative and substantial evidence on the whole record] and {6} [arbitrary and capricious
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and characterized by an abuse'of'dis’crétidn}; The failure to apply the applicable law
violates 29A;5—4(g)(T)~(3.) and the fziilure to tak_é in‘to'dc'cbunt substantial portions of the

record_tendihg _'tO' prove fi_tness__ahdf addrg:ési,ng._the issue of fitness mean that thé,"’whoie_ __

reCOI‘d” Was not consm%ered and . & e g 3 bitrary

The_refo;_;e,ﬁ.v.ve are n_o_t_:ds_j;i;jg EhE‘ Court tomake _i_'t.sl own demston as fo:-:;/\;:hefher or
not Mr.?ovﬁré!? is fi‘c.-‘{.d- bé ih'{:ﬁe 'cllas;.s.raoﬁl; rati"‘er, .W“e‘i'filr.e.asl‘:ing th’é‘ Court to hold the
Superimes‘ﬁdb ito the S[f)(’(.“lfir rules of idw Wl'm,h apply to the Superintendent in making
that detem*:i'n_éﬁon. '_i_\i{}__amm,n'ﬁ; of discretion frees the Superintendent from those
obligations.™ Indedd, there is no record at all, Discretion is earned by, amoﬁg other
things, ccxmbiy'i ng Wi'th'ti'ae. requirements of the statute and due prééessu

The analogy 1o gross misconduct bf Woody 'Haye,s herformed i a stadium seating
nearly 90,000 )eople whlie he was. performmg hm duties ds coach of dn eddcabona!
institution and in a gftme that was probably telewsed is ﬁrobablf an apt example of
conduct, iike the crlmmal Conduct ofthe Iowa teacher whlch does prov1de a bas:s for a

finding of unﬂtness (had it been made) By cont_rast, the._regrettable conduct of the Teacher

herein occurred in pr‘Evate‘anid' has been déal't With in seyeral public fora. How the

PThere is no record for the assertion at Response page 16 that the “four-year
suspension levied upon the Appeilant is ... well within the context of previous suspensions
levied by this Panel.”

The Superintendent never answered our argument that there is no record at all
supporting the four-year suspension as opposed to any other remedy or number of years.
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punishment which the Teacher has been through, all of which, with minor exception' he
accepted or acceded to, now including nearly two years loss of work as a teacher and lost
pension credit opportunity, could conceivably constitute a “minimiz[ation]” or failure to
treat his conduct “seriously,” (Response 17) is never explained. The circumstance that
another agency “gets there first” does not license the Superintendent to impose more
saﬂ-étiohs than are necessary or to fail, as he did, to take into account the extent to which
_ th.é %:Iiscipline alreédy imposed by the other agencies satisfies the stéte-d goals of §18A-3-6.
Even the conclusion of the Superintendenf that this Court should recognize, as othef
aigéﬁcies have supposedly done, the nexus between the Teacher’s conduct and his
‘.c.each-ing responsibilitiés as sufficient grounds invites this Court to compound the error by
éls.c')'ignoring the multiple and explicit requiremen'ts of the 2004 amendments.

CONCLUSIC)N

The Decision of the Superintendent should be revérsed and the Court should enter
an Order directing the Superintendent to dismiSs the proceedings and reinstate Mr.
Powell’s license.

Respectfully submitted,
BRIAN M. POWELL

Petitioner,
By Counsel.

"The affirmance of the Grievance Board dealt only with the question remaining
after passing his psychological test the Teacher sought back pay for the period of time he
was suspended. The local Board of Education did not provide for interim pay once he was
suspended without pay and the Grievance Board affirmed its Decision. Thus the
Grievance Board Decision deals with a relatively minor question of back pay for a period
of several months rather than four years of suspension.,
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