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TOTHE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS:

BRIEF AND MEMORANDUM OF APPELLEE, CECIL C. VARNEY _

Comes now the Appelle-é-, Cecil C. Varney, pro se, and herewith presents to the
Court the following Brief/Memorandum in opposition to the Appeal of the Appeilant.

_ THE KIND OF PROCEEDING AND THE NATURE OF THE
-RULING IN THE LOWER TRIBUNAL.

I. The parties were divorced by decree dated January 27, 1992, which
. incorporated the Findings of Fact and Conclusions of Law and Recommendatnons to the
Court of the Family Law Master.

2. The incorporated findings contained a Paragraph No. 35, which stated as
follows: “Whether, due to the delay of the entry of the order, the matter can be said not to
constitute a decretal judgment, it nevertheless constituted a contractual commitment of the
defendant to make such payments';. Accordingly the plaintiff (Appellant) should-be granted a
judgment against the defendant (Appellee) for all arrearages of support and (emphasis
added) $5,200.00 for payments made by the plaintiff on the debts.” The amount of “ali
arrcarages of support” was later determined to be $11,000.00. This amount, plus the
$5,200.00, was then incorporated in the modified order entered on March 23, 1992, to
read $16,200.00. The modification order, dated March 23, 1992 states, “Paragraph 35 of



[the January 27, 1992 decree] shall henceforth read...; as stated before, it assi gned the
- amount to-the arrearages of support, and added them to the determined amount of
$5,200.00 for payments made by the plaintiff on debts. '
3. . On May 19, 2003 the W.Va. Bureau for Chﬂd Support Enforcement
(BCSE) and the Appellant herem filed a Motion for determination of judgment with the
- Family Court, Judge Calfee presiding. A hearing was held on that Motion on November
12, 2003 The i issue was spemflcally whether or not the judgment entered in favor of the
Appellant in the Janual_*y 27, 1992 decree, was subject to W.Va. Code §38-3-18, which
would make it unenforceable under the statute of limitation contained in that statute in that it
had exceeded the pen'od of ten (10) vears without an execution being issued. The Family
Court Judge found that the proper date of the Judgment in quéstion was January 27, 1992
(not March 23, 1992 which was merely a modification of the order), and that no-action
other than administrative actions had been taken to preserve the judgment from January 27,
1692 through and including January 27, 2002. The Family Court aiso found that the statute
of limitation does apply to the collection efforts that were instituted after January 27, 2002,
and that the enforceability of the judgment was extinguished on Janvary 27, 2002.
4. . A Petition for Appeal from the Family Court’s Final Order to the Circuit
Court of Mingo County, West Virginia, .Judge Michael Thornsbury presiding, was filed on
January 14, 2005 by Heidi L. Taimage counsel for the BCSE, alleging certain errors by
the' Family Court in its Final Order dated ]2/21/04 The Appeliee herem filed a reply on or
about January 24, 2005. RS
_ In its Memorandum in support of its appea.l to the Circuit Court, the BCSE set forth
a section labeled “Facts”; and then proceeded to give over six (6) pages of the history of the
divorce case back to 1992. In its reply the Appellee objected to the inclusions of these
pages in the Memorandum before the Court in that it was not necessary for the
determination of the appeal to rehash the incidents and problems that happened in the past,
and further objected in that it is also fraught with errors and misstatements that are designed
to be prejudicial to the Appellee, while héving nothing to do with the review of the Family
Court proceeding. The Appellee moved that the impertinent and inappropriate inclusion of
the history of the case labeled “Facts” be stricken and disregarded by the Court.
Speaﬁcally, it was noted that the points made in the “Facts” section were ralsed for the first
time on the appeal to the Circuit Court, and should be disregarded under W.Va. Code §51-

. 2A-14B

3. 'The Circuit Court found that it can only consider the exclusive record of the
case pursuant to §51-2A-8(d), and did in fact review the complete record of the case. The
Court then found that the modification order of March 23, 1992, clearly alters some of the



langudge of the January 2’7 1992 fmdmgs d1rect1y,, but does. not establish a new decretai
amount. Therefore, the Circuit Court found that the Family Court did not commit error or
abuse of diseretion in finding that the appropriate date of the decretal judgment was January
(27, 1992,
The Llrcuri: Court addﬁ;zonally found that the issue of Appellee’s bankruptcy was

- mot raised during the proceedings before the Family Court Judge, and therefore were not
properly before the Court and were not considered by the Circuit Court.

| - Initslengthy and complete Opinion Order, the Circuit Court made several findings
of fact and conclusions of law all leading to the denial of the Petition for Appeal and the
affirmation of the Family Law Judge’s decision.

Itis from the Circuit Court’s Final Order of Sepiember &, 2005 that the Appellant :
now appeals.

6.  The Appellan_t, in filing her Petition for Appeal, does sc pro se, and it is
_noteWorthy that the BCSE does not join in the appeal. It is further noteworthy that the
Statement of Facts of the Case and Memorandum of Law in Support of the Petition for
Appeal presented by the Appellant, pro se, is a plagiarized copy of the Petition for Appeal
- from Family Court to the Circuit Court filed by the BCSE. It offers nothing new than what -
~-was presented to the Circuit Court. Unfortunately it also contains the same “Stoﬁement of
Facts” mentioned above that ¢ goes through the history of the divorce case back to 1592, and
includes the impertinent and inappropriate information that should be stricken and
dlsregarded by this Court. The information is not only frau?ht with errors and
miss{atements, but is prejudicial and defamatory to the Appellee. '

In accepting this case, this Court gave the Appeliant thirty. (30) days within Whlch
tofile nine (9).copies of a Brief. The Appellant did not follow the direction of the Court in
' its Order of March 15, 2007. The Clerk of this Court then, by letter dated May 7, 2007 io
the Appellant extended the time for Appellant to file her Brief to thirty (30) days past the
date of that letter. Appellant did finally file her “Brief of Appellant” which consists of the
same plagiarized version of Statement of Facts and Memorandum of Law prepared by the
BCSE in its appeal {rom the Family Court to the Circuit Court. Again the Brief of
Appellant contains the same inappropriate, impertinent, misleading, preju udlCIaI and
defamatory remarks that have been before the judicial system twice before.

_ STATEMENT OF FACTS
The parties hereto were divorced by Decree signed on the 27th day of January,
1992 by the Special Judge siiting as the Judge of the Circuit Court of Mingo County. It
was later filed with the Circuit Court on January 29, 1992. That Decree contained



Paragraph No, 35 which read as follows: “Since the time a temporary hearing was held in
this matter by thé:fonner Special Family Law Master the Defendant has failed to comply
with his agreement made. Whether, due to the delay of the entry of the order, the matter can
be said not to constitute a decretal judginént, it nevertheless constituted a contractual
commitment of the Defendant to make such payments Accordingly the Plaintiff should be |
granted a judgment against the Defendant for all arrearages of support and (emphas1s
added) $5,200.00 for payments made by the Plaintiff on the debts.” :
~ The Family Law Master makes note of the delayof the entry of the order because of
the fact that the temporary hearing was held in 1986 and a final decree was niot entered until
1992. This was due. to the Special Family Law Master at the time delaying hearings because
of the expected termination of his posztwn as Family Law. Master, which indeed did
happen. The back Iog created by that delay caused a further delay when the new Famﬂy
Law Master mok over. The agreement ref erred to-in the paragraph was a voluntary
agreement made by the Appellee at the time of the temporary hearing to help the Appellant -
“with some, of the outstanding bills by paying $1,000.00 a month to her until the final
- hearing which was anticipated in two (2) to three (3) menths afier the femporary hearing. -
" As it turned out, the final hearing did not take place until some twenty (20) months later,
during which the Appellant continued to pay $1,000.00 a month for nine {9} months

 thereafter. He then ran out of moneéy, and sought a hearing for a modification of the order

entered at the temporary hearing, but again, because of the back log and caseload of the
new Family Law Master, was unable to-get a hearing for that purpose. That is how the
$11,000.00 portion of the judgment came into being.
| From the date of the awarding of the judgment, January 27, 1992, Appellant took
no action o have a Writ of Execution issued. The Affidavit of the Deputy Clerk of the
County Commission of Mingo County, Margaret Kohari, which was accepted into -
evidence by the Family Law Judge, made it clear that in her examination of the Execution
Docket Book No. 2 which covered the dates from March 7, 1989 to the date of her
- Affidavit, April 22, 2002, that she found no executions of judgment filed with that office in -
the case of Vamey Vs: Vamey Case Number 89—(:—7 566, with the exception of the one (1)
- Execution that was sought and Sbtained and placed on record after these. proceedings
began, on March 21, 2002, and therefore after the ten {10} year statuie of limitation had run
pursuant io W.Va. Code §38-3-18.

It was the BCSE who initiated the proceedings ‘in Family Court to obtain a
determination of the validity and enforceability of the judgment. The issucs therein were
simply whether the Judgment was dated January 27, 1992, or whether the date of judgment -
should have been deterimined to be the date of March 19, 1992, which was the date that the



Circuit Court modified the original jud gment, It is infinitely clear, and the Family Court
Judge found, and the Cir_cuit Court Judge affirmed, that the Order of March 19, 1992, on
its face, announces that it is a modification order. In the body: of the Order it modifies the
“original Judgment by simply renaming it alimony, and agsigning to it specific amounts as.
determined by mathematical calculations. The modification order even stated that
“Para.graph'BS of [the January 22, 1992 decree] shall henceforth read W7o
While it is true, and the Family Law Court did find, that ovcr the course of several
years, Appella.nt caused the Clerk of the Circuit Court to issue various Absiracts of
Jodgment, Suggestlons, and Notices to employers of income withholding, none of those
rose to the level of a “judgment execution” as set forth in W.Va. Code §38-3-18. Even
fh_ough some of the issuances of the Clerk of this Court erroneously identified the date of
judgment as March 23, 1992 (which is the date of the modification otder), it did not change
the fact that the correct date of the judgment order was Januvary 27, 1992,

Itisclear that the only issue presented (o the Family Law Judge, and the oniy one
he addressed in bis Final Order was the correct date of the ori ginal judgment, and whether
or not Appeliant had caused to be issued any j udginent execution within ten (10) years of
that date. Relative to those facts, the Family Law Court found that the date of the judgment

- was January 27, 1992, a_nd that Appellant had not issued 2 Writ of Execution necessary to

- ioll the statule of limitation set forth in Section 38-3-18 of the W.Va. Code. No other i 1Ssues

were raised at that time, and the Famﬂy Court Judge concluded that the judgment set forth -
in the Decree of January 27, 2002 was no longer enforceable, and that efforts fo collect the
judgment were subject to bar by the affirmative defense of statute of limitation as set forth
in W.Va. Code §38-3-18. | |
The Circuit Court Judge then had to try to contend with all of the other issues raised
for the first time on appeal, but rightfully declined to do so, citing W.Va. Code §51-2A-
B(d), which states that, “The recordin g of the hearing or the transcript of the testimony, as
the case may be, and the exhibits, together with al} documems filed in the proceeding,
constitute the exclusive (emphasis a,dded) record and, on' payment of lawfully prescribed
cost, shall be made available to the parties.” Based on that statute, the Court can only
congsider the exclusive record of the case. The Circuit Court reviewed-the Family Court’s
Final Order, and the complete record of the case, and noted that the additional issues raised
for the first time on appeal were in fact not raised in the proceedings below, and chose not
1o consider those issues. The Circuit Court further éxamined the findings of the Family -
Law Court as it related to the issues that were raised, i.c., the date of the judgment and the
affect of §38-3-18 on the failure to file a Writ of Execution, and agreed that the Family

- Court did not abuse its discretion in finding that the Appellant took no actions other than



administrative actions to preserve the Judgment between the dates of January 27, 1992 and o

January 27, 2002,

AUTHGRITIES RELIED UPON AND ARGUMENT

1. The issues to be considered are limited to those raised in the
F‘amﬂy Court.

As pomted out earher the Appellant herein, with the help of coumel from BCSE
initiated the proceedings before the Famzly Court from which she then appealed to the
Circuit Court and now appeals to this Court. The Appellant had every opportunity. to
prepare and presem all of her issues and exhibits at the txme of the hearing. A review of the
transcnpt or recording of the hearing, as well as examination of the pleadings and exhibits
will show that many points that were raised later in the appeal to Circuit Court, were not :
raised at the hearing. The Circuit Court disregarded those points, as. should thiy Court In
W.Va. Code §51-2A-14(b), the Legislature has very clearly stated that i in conmdc-‘rmg a
peiition for appeal, the Circuit Court may only (emphasis added) consider the record as
provided in §51-2A-8(d) of the Code. That section of the cods provides that the exa;]uswe
record shall be constituied of, “the recording of the (emphasis added) hefmng or the
(emphasis added) transcript of the testlmony, as the case may be, and the exhibits together.
with all documents filed in the (emphas1s added) proceeding”... The plagiarized version of
the BCSE’s memorandum which Appeliant secks to now use as a Brief for this appeal,
secks to present point after point that was not part of the recoui of the hearing and should
now be dlsregarded It is well settied that thw Court will not decide non-jurisdictional
questions which were not considered and dec1ded by the Court from which the appeal has

 been taken. Shackleford v. Catlert, 244 S.E.2d 327 (W.Va, 1978). Likewise, this' Court
has decided it will not consider questions, non-jurisdictional in thezr nature, cmd not acted
upon by the Circuit Court as an intermediate appellant court. Ckafm v. Wellman, 155
W.Va. 236, 192 8.E.2d 490 (1972). In the exercise of its appellant Junsdlchon this Court
cannot consider non-jurisdictional errors not raised and decided by the trial court: Yaung v,
Young, 212 3.E.2d 310 (W.Va. 1975). See also, Smith vs. Smith, ]8’7 W.Va. 645, 420
3. E 2d 916 {1992). '

2. The Family Court and the. Circuit Cour‘t did not err in finding
that during the ten (10) year period in question no actions other than
administrative actlons were taken by the Appellant to preserve the decretal
judgment. ' '

. The lower Courts ignored nothing, It is rot a true statemeni to say that there were
two 2 decretal judgments entered on. Janualy 27,1992, and again on March 23, 1992 In-



looking at that issue, the Family Court, affirmed by the Circuit Court, found that in fact the
 decretal judgment was dated January 27, 1992, and that the Appeliant could not chose from
the two (2) judgments to detérmine which judgment she wanted to enforce., In making that
statement, the BCSE before, and the Appellant now, presents no case law in support. The
Family Court speufzcally and rightfully found the March 23, 1992 Order was, as it says on
its face, a modification, not a new order. The Drivorce Decree, which is a part of the record,
and was again presented by the Appellee at the initial hearing before the Family Court,
indicated clearly an award of judgment in favor of the plaintiff on January 27, 1992. It was
| against the Appeliee for certain amounts of what the Court calied a contractual obli gaftion,
and only later termed it temporary alimony, unpaid by the defendant. The Order of March
19, 1992, on its face, announces it is a modification order. In the body of ‘the Ordel it
modifies the original judgment by calling it alimony, and by assigning to it specaflc
- amounts as determinied by mathematical calculations. The Appellant seems 1o be arguing
that the assi gning of specific amounts to the judgment makes it a new Judgment that should
- be deemed as originating on the date of the March Order. The lower Courts disagreed, and
they are correct. The judgment was clearly entered in the Order dated January 27, 1992,
and the amounts of that judgment were ascertainable as of that date. The dmounts would
have been determined and held to be a judgment against the defendant, even if no |
modification order had ever becn entered. [tis therefore clear ihat the Judgment in question
shall be dated J anuary 27, 1992 for purposes of determining the statute of hmxtatmn

3. The Circuit Court did not err in disregarding the bankrupicy
issue. ' '

Reluctantly, Appeliee is again forced to address the issue of the filing of bankruptcy
and whether or not that tolled the statute. Again, it is emphasized this was an attempt to
raise a point thai was not raised at the initial hearing, and nothing was said about it during
the hearing. The Circuit Court chose to disregard it, and rightfully so. Nevertheless, it was
pointed out to the Circuit Court, and now being pointed out to this Court, that the
bankruptcy information had nothing to do Wlth the automatic stay, It merely iried to 1mpose
upon the Court an execution from the Federal Court that had nothing to do with this case.

- In fact, it was not even an execution for money judgment. No tolling argument was set
forth in the initial hearing, and should not be allowed at this point in time.

In the alternative, the bankruptcy filing at no time resulted in a motloﬁ for an order
of discontinuance of the ori ginal divorce case. At no time was such an order entered by the
Courts. No attempt was made during the three (3) month period between the filing and the
- discharge to collect or otherwise take any action in this matter. W.Va. Code §55-2-22 does
not apply, inasmuch as it says that the running of any statute of limitation shall be tolled for



- any claim or cause of action for which the prosecution of the same within the period of

limitations has been stayed. The claim or cause of action had already been prosecuted by
the time of the fil'ing for bénkruptcy protection. In fact, at one point the Appellant moved
for a stay of the enforcement of that Judgment evidencing the fact that the stay was not in
effect, By Order entered June 23, 1993; as referenced in the Memorandum “Fact” section
of the BCSE (now Appellant), that motion was denied. ,

4. The Court did not err in finding that the enforceability of the

Judgment was extinguished on January 27, 2002. _ '
_ The Memorandum of BCSE (ﬁow Appellant) argues that over the years, “numerous
executions” issued would have presefved the judgment. A.ppellant_'is again attempting to
. Taise points on the appeal that were not raised at the hearing. At the heaﬁng, the Appellee
produced evidence in the form of an Affidavit from Margaret Kohari, Deputy Clerk of the
- County Commission of Mingo County, that no executions were docketed in the bound
- book kept by the Clerk of the County Commission during the ten (10) year period between
January 27,1992 and January 27, 2002. The BCSE nor the Appellant were able to present
any documentary evidence of any Writs of Executions that had been issued during that -
period of time. The only one they presented was entered on March 20, 2002 (after the
statute of limitétion had run). To now come fefwa'rd, after baving a fuil opportunity to
- present their case, which they initiated, and represent to this Court that there are “numerous
- exccutions” that have been issued io preserve the judgment is inappropriaie and should not
be considered. '

Moreover, the “writs” that they refer 1o are not in fact Writs of Executions. They are
either Abstracts of Judgments or Suggestions, which do not satisfy the requirements of the
- statute. Further, they do not salisfy the requirements of case law, specifically, Shafer vs.
Stanley, 203 W .Va. Lexis 160 (Nov. 26, 2003), where this Court made it clear that Wriis
of Executions are special, and that other types of collection efforts are simply not what are
required io renew the period of limitation under W Va. Code §38-3-18.

The only exhibits brought forward by the Appeliant at the underlying hearing were
those attached to her motion which were either Abstracis of Judgment or requests for
Abstracts of Judgment, and even her attempt to present later evidence which was evidently
filed after the date of the hearing, was in fact not an execution (Writ of Execution), that
would be necessary to issue within the ten (10) years after the date of judgment so as to
extend the statutory period of time. An execution is different than an abstract of judgment.
An absiract of judgment is simply a document that is prepared by the Clerk’s office based
upon an affidavit of a Judgment creditor. It is the experience of this writer that in many
cases those affidavits are not correct or accurate, but yet a Circuit Clerk will proceed to



issue such an abstract for the purposes-of perfecting a Judgment hen by having the abstract
of judgment recorded in the Office of the Clerk of the County Commission. It has nothing
todo with the running of a statute of hm]tatlon or enforcement of judgments. W.Va, Code
clearly provides that, “A Writ of Fieri Facias or Writ of Execution shall creale a lien:from.
the time it is delivered to the Sheriff or other officer to be executed. See W.Va. Code §38—
4-8. It is certain then, that a Writ of Execution must be delivered 1o the Sheriff or other
office to be executed, unlike an Abstract of fudgment which is simply prepared and hand
carried by any person to the Clerk’s office for recordmg The Shafer vs. Staniey case,
supra, is squarely on point as to this issue. That case told us that an income withholding
- order does not amount to an execution under W, Va. Code §33-3- 18, and that an Abstract
of Judgment is merely part of the procebs. of obtaining an execution, and not an execution
inand of itself. It is the income withholding order that was argued at the hearing below as
being the action by the Appellant or the BCSE that would have preserved the judgment.
The Shafer case answered that quesiion definitively. Only a writ of execution can be a writ

of execution, and evidence presented at the hearmg by the Appellee clearly shows that no

writ of execution was issued in the necessary ten (10) year period. Likewise, no evidence
was presented {o contradict that evidence of the Appellee, other than the aitempi by the
- Appellant to present other types of documents calling them writs of executicn or ds*kmg the
~court to give them the status and i 11nportance of a writ of ?xea,utlon '

- The Family Court even made a finding that o the various abstracts of judgments,
suggestions and notices, etc., presented- by the Appellant, the Circuit Clerk erroneously
identified the date of the judgment as March 23, 1992, instead of the correct date of January
27, 1992. This is obviously a result of the fact that the person giving the information to the
Clerk, who was the Appellant acting pro se, gave false and perhaps fraudulent information
to the Clerk to obtain the issuance of such various abstracts of Judgment, suggestions, etc.:
In most cases, attorneys representing the parties are the ones who make those affidavits to
obtain such abstracts of judgments, suggestions, etc.- They are under a strict ethical-code
that would prectude them from giving false information to a Clerk to obtain an erronecus
abstract. The Appeltant, acting pro se, and presumably without the assistance of counsel
for the BCSE, simply took it upon herself to make these affidavits. This pomts out a flaw
in the judicial system where an important document, such as an abstract of Judgment that
could cause a lien to be placed upon someone’s property, or could cause a bad credit report
to be issued, can simply be obtained by the unverified and uncorroborated affidavit of a lay
person.

With the evidence presented at the Family Court hearing, the Court was right to find
that no actions were taken by the Appellant to preserve the decretal judgment other than



| admmlstrative actions which do not satisfy the reqmrements set forth in Skafer vS. Smnley,
supra. _ _ : :
The Appellant’s Brief goes on to state that the Circuit Clerk of Mingo County'
records show that over the years numerous executions have issued pursuant to W.Va.

Code §38-3-18, which would satisfy the requnementq of Shafer v. Staniey, supra. No :

such records were presented to the Family Court. The “Computerized Action Log” from the
Circuit Clerk’s office, a copy of which is purportedly attached to the Brief of Appellant, is
in fact not attached to the copy of the Brief received by Appellee. Appeilee can dffmnanvely
state that he has never seen such a log.

Appellant s Brief goes on to argue that a Writ of Execution was entered on
February 23, 2004, purportedly being as a result of a judgment order granted by the
Federal Court on February 17, 1994. Again, it is averred that this was not something that
was a part of, or a point raised during the underlying hearing. This Federal “Wirit of
* Execution” was submitted sometime after the hearing had closed by way of a letier to the
Family Law Judge from the Appellant. By letter daied February 25, 2004, Appellee
objected to the submission in that it was untimely, and therefore did not give Appellee an
‘opportunity to respond or object. No hearing was held regarding the offer of the

submissmn and Appelle’s objection. Appellee did make argument in his letier essenti allyto .

the point thai the submission is irrelevant in that it has nothing to do with the action at hand.

It arose out of a bankruptcy proceedmg where the Appelles was attempting to have the .

- judgment, that is the subject of this matter, discharged. That judgment was not discharged.

Your Appellee appealed, and a Memorandum and Opmlon Order entered on Februdry 17,
- 1994 simply affirms the Bankruptcy Court’s decision not. (o discharge the q]udgmem. A
- simple reading of thé opinion and of the judgment order attached to it clearly shows thatit
is an order that is simply affirming a default Jjudgment against the Appellee in his efforts to
have the underiymg judgment discharged, and that this judgment order mmply dismisses:
the action and strikes it from the docket of the Court. It is not a money judgment order. The
Writ of Execution that has been submitted from the United States District Court and which
evidently has now been filed with the Clerk’s office of the Mingo County Commission

does not give judgment for a dollar amount. It simply is a judgment affirming the ruhng of

a bankruptey court and dismissing the action from the docket of the court.

The BCSE argued, and now by virfue of using their brief, the Appellant argues that
the case of Robinson v. McKinney, 189 W.Va. 458, 432 §. E. 2d 543 (19%83), has
something to-do with this case. Unfortunately, the BCSE simply misread this case.
Appellant’s argument is that the appellant in that case was not barred by the statute of
limitation from collecting child support when she began the collection process by a notice



of employer/source of income and by a motion to establish arrcarages. Appellant and BCSE
evidently gleaned from this case that the various court actions which are alleged to have
been filed by the Appellant herein were sufficient énough o toll the statute of limitation,
and therefore arose to the same level as-a “Writ of Execution” as required by the statute of
limitation, W.Va. Code §38-3-18. The Shafer v. Staniey case, supra, which was cited in
BCSE’s Memorandum, flies in the face of its argument. The Shafer v. Stanley case clearly
staies, “This issue is a matter of straight forward statutory interpretations. We have
prewously held that ‘a statutory provision which is clear and unambi guous and plainly

expresses the legislative intent will not be interpreted by the court but will be given full-

force and effect.’ I addition * in the absence of any specific indication to the contrary,

words used in a statute will be given their common, ordinary and accepted meaning.” We
conclude that the word ‘execution’ in W.Va. Code §38-3-18 is unambiguous, and that its -

common, ordinary and accepted meaning does not include income tax intercepts.” The
Court then went on to define an execution upon a money judgment and to discuss the
tethod in which a writ of execution may be issued. Then the Court stated that it did not

find dispositive the case cited by the BCSE (or in this case the Appeliant) for the -

proposition that actions other than executions may toll the limita‘_tion.peﬂod in W.Va. Code
§38-3-18, because these cases are completely devoid of any analysis or eitation of authority
which support such a propoqnlon For example, the cases the Court “did not find
dispositive” include Robinson v. McKinney, supra, which is cited here again by the
Appellant for the proposition that has clearly been found irrelevant by the Supreme Court in
a later case. Moreover, counsel for the BCSE, and now the Appellant, totally misreads the

case of Robinson v. McKinney, supm, The Robinson case does not even say what
Appellant purports it to say in her argument. The Robinson case says that the husband had
a child support judgment entered against him in Septerber, 1982. In February, 1992 the.

wife began the collection process by filing a “Notice to Employer/Source of Income”, and a
motion to establish arrearages dated March 12, 1992, The husband tried to defend on the
doctrine of laches, but the Supreme Court said that laches do not apply when there is a
statute of limitation in place. The Court then went on to say that the wife’s action of
February 1992 and March 1992 fell within the statute of liritation, because they were filed
{v;tl;m elght (8) months of the ten (10) year statute of limitation. That is to say, the wife
beal the statute of fimitation by some eight (8) months with the February filing, and some
seven (7) months with the March filing. It says nothing about the statute of limitation then
being extended beyond September, 1992 by the filing of those two (2) documents. The
whole case was about the lower Court’s mistake in ruling that laches was applicable to

these judgments. The Supreme Court ruled that since there is a statute of limitation that is




| - apphcable to the judgmcnt laches Slmply does not apply. The BCSE, and now the
‘Appellant, has misread this case to say that the fihng of a Notice to Employer/Source of
Income, or a Motion to establish arrearages, somehow renews an expired statute of
limitation. The statute of limitation had not expired in the Robinson case, and therefore the
wife was not cutside the statute when she filed those documents. There is absolutely
nothing in that case that says either of those two (2) kinds of filings would extend the
statute of hmltauon for another ten (10) years.
5. The delay of the Family Law Court and the Circuit Cﬂurt in
makmg their decisions did not tolf the statute of limitation. _
The next argument raised by the BCSE and now the Appellant, is that the motion
to determine judgment was filed in this case on May 19; 2003, and that it remained pend:mg
before the Family Law Court until the entry of the December 12, 2004 Order, which was
then appealed to the Circuit Court. BCSE or Appellant now makes this statement, “The
pendency. of the motion to determine judgment thus tolled the statute of limitation for’
‘approximately eighteen (18) months,” . '
_ - Fifst of all, like other points raised on this appeal, and the appeal to the Circuit
Court, this issue was not raised during the underiying hearing. Secondly, counsel gives no
authority for the fact that a motion to determine judgment would toll the statute of limitation
during the time it was pending, Finally, the statute of limitation in this case ended on
January 27, 2002. Tt is certainly outside this counsel’s undcrst’mdmg as to how a filing
~made on May 19, 2003, some sixieen (16) to seventeen (17) monihs after the statute has
expired, can then toll that statute of hmitatlon The statute cannot be tolled after it hag
expired. _
Again, another point not raised dunng the hearmg from which thlS appeal is taken,
Is Appellant s argument that a contempt action heard in 1992, and another filed on
September 22 1997, all of which resulted in an Order on August 26, 2002, would have
tolled the statute of limitation. First-of all, the Court found there was no conterpt present.
Secondly, there is no citation of any authonty which would support the argument that any
such action would toll the statute of limitation. Ceriamly the Robinson case, supra, doecs
not stand for that proposition. _ : _

6. The statute of limitation is founded on sound pubiic policy.

- The Appeliant now seeks, in her conclusion, to argue the purpose of the statute of
limitation by stating that it is to “bar stale claims that have long been idle.” Again, an
- argument relating (o the purpose of the statute of limitation was not made-in the lower
Courts by the Appellant or the BCSE. Only the Appellee herein made reference to the
purpose of the statute of limitation in his written response to- the motion to exclude later



evndence As stated therem statute of limitations are founded on sound public policy and
should be so construed as to advance the pohcy they were designed to promote. In light of
the pohcy that surrounds statute of limitations the bar of these statutes should not be llfted.

uniess the legislature makes it unmlstakably clear that such is to occur in a given case.
When there exists any doubt, it should be resolved in favor of the operation of the statute,
- (emphasis added). See 12A Michie’s- Jurisprudence, Limitation Of Actions, Section 2,
citing, Beury Brothers Coal vs. Fayette County Court, 76 W.Va. 610, 87 S.E. 258
- {1958), and Bums v. Board of Supervisors 227 Va. 354, 315 S.E.2d 856 (1984).

- Statutes of Limitation are merely legislative devices to preveni unjust harassment of
debtoxs and, on the contrary to compel assertions of legal rights within reasonable tisie
limits. United States vs. Polan Industries, Inc., 196 F.Sup. 333 (SDWVA 1961
commented on in 64 W.Va. Law Rev1ew 228 [1962]). Even our own Fourth Circuit has
- said, “Statutes of. Limitations are statutes of repose and under Virginia law must be

- construed strictly o that end.” Barns vs. Sears, Roebuck & Company, 406 F.2d 859 (dth
Cir. 1969). These cases make it abundantly clear that the Legislature is the only body that |
can change the statuie of linitation in this case by subsiituting the Abstract of Judgment or
. the “Notice to Employer/Source of Income” for an execution as the operable document. The -
- W.Va. Supreme Court of Appeals would not, and did not make such a legislative ruling.

CONCLUSION :

Based solely on the evidence in the initial hearing, Wthh was revxewed by the
Circuit Court, and the record below, and without consideration of new poinis raised on
appeals, and impertinent, prejudicial, and def*tmatory langnage by the Appeliant, it is clear
that the question at hand is whether or not the Appellant caused to be issued a Writ of
Execution within the ten (10) year statute of limitation. The evidence of the hearings below
is clear and uncontroverted. The Appellant did not file such a Writ of ercutlon and ihe
- attempt to substitute other filings, such as Abstracis of Judgment, ete., should not be

allowed. Those documents do not rise to the level of a Writ of Execution, they do not

require delivery to an officer for exccut;on they do not have a refurn date, and simply
- cannot be as judicious and as important as a Writ of Execution. M()leover the West
Virginia Supreme Court has now ruled that such an inferior document cannot be substituted
fora formal Writ of Execution as contemplated by W.Va. Code §38 3-18.

The many “filings™ that Appellant points to in her Memorandum as bemg an action
which would toll the statute of limitation, are simply evidence of the haragsment the
Appellee has had to endure over the last twelve (12) years from the Appellant; the kind of
harassment that is sought to be curtailed by the legislative device known as the statute of



limitation codified in §38-3-18 of the W.Va. Code. The misstatements, the accusations,
and the libelous statements made by the Appell'ant'in her Brief are further indications of that
same kind of vengeful and harassing treatment made against the Appellee for more than
fifteen (15) years. The only child of the parties’, custody of whom was awarded {0 the
Appellee herein:,is now grown and finished College and is twenty-three (23) years old. The
judgment herein sought to be declared unenforceable is the only tie between the Appellant
and the Appellee that has not yet been cut. It is time to extinguish all ties and let the parties
go their separate ways. Appellee mlplores this Court to accomplish that by upholding the
'fmdmgs and rulings of the Family Law Judge and the affmnatlon of the Circuit Court
Judge, and end this maiter once and for ail.
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