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IN TI—IE SUPREME COURT OF APPEALS
OF THE STATE OF WEST VIRGINIA

| T & RTRUCKING CO,, iNC;, a
' Weet Virginia corporation, B
_. "Appelléﬁta: -

. RICK MAYNARD
_ Appellee,

: TOM BENJAMIN FARLEY md1v1dually and o - APPEAL NO. 33346

~ . in as official capacity as President of

T&R TRUCKING CO, INC,a

e _West Vlrgmla corporatlon,

Appellant.
3 o N . APPEAL
Plamtlff and Thlrd—Party Defendant appeal the order of J udge Darrell Pratt of the Cn‘cmt
Court of Wayne County, West Vu'glnla entered September 19, 2006 grantmg Judgment for ..

_ defendant against plamtlff and third-patty defendant

KIND OF PROCEEDING AND NATURE
OF THE RULING IN THE LOWER TRIBUNAL

Thts is an act1on 1nst1tuted by the plaintiff agamst defendant Rick Maynard for damage
toa Western Star coal tr uck leased by plalntlff to defendant Wlth an optlon 0 purchase and a

counter clalm and thlrd party clalm of the defendant agamst the plalnt1ff and third party

defend_ant,_ Tom Benj amin Farley, for breach of -Qontrac_t. The case __was trled by a Jury result_ing. in
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a verdlct in favor of the defendant agamst the pIalntlff in the amount of $64 029 40 and agalnst

| . third party defendant, Tom Benjamm F arley, in the amount of $36 000. 00 Plamtlff and thlrd
party defendant contend that the j Jury verdict resulted from 1mproper ruhngs by the Circuit Court
in not perm1tt1ng ev1dence of the lack of good falth on the part of the defendant Maynard by
permrttmg defendant to argue to the Jury that masmuch as plamtlff eorporauon was in a revoked
status for a perrod of t1me for nonpayment of taxes, it d1d not exist; and subm1tt1ng a jury Verdrct
' _ form to the Jury whereby if they found in favor of the defendant they could only ﬁnd agamst ..

' .. Thomas B.F arley md1v1dua11y or Thomas B Farley as Presrdent |

o ASSIGNMENT OF ERRORS RELIED UPON ON APPEAL AND ThE
: MANNER IN WHICH THEY WERE DECIDED IN T.HE LOWER TRIBUNAL

The Circuit Court refused to permrt plamtlff to submit ev1dence of the lack of good fa1th :

“on the part of defendant Rick Maynard in not dlsclosmg that he had no. drivers llcense and did -
_not have_ a coal mme truck drlver_certl_frcatlon- as requrred by law. | |
..The' Circuit Cdurt erred 1n not grant.ing'-the.lmotion to dismiSSﬁof thfrd party de.fen.d_a.nt, ]
Tom Benjamin F arl_ey, and permitting counsel for_defendant to arguethat in.asr'n.uch as the -
.pl_aintif_f eorporationrwas ina reVOhed status fo_r a period of .time_, it did not exist and therefore

 third party defendant Tom Benj amin Farley,.was’ 'responsible to the 'defendant.--

The Circuit Court erred in subm1ttmg a verdlot form to the j Jury Whereby if they found in .

favor of the defendant they could only find agamst “Thomas B. Farley, 1nd1v1dua11y or agamst

: “Thomas B. Farley as Presrdent of T & R Trucklng Co., Inc.”

STATEMENT OF THE F ACTS OF THE CASE

In-the year 2000 and prior thereto, T_& R Trucklng Co., Tnc. was. operating under a coal




7' hau_lir_ig contract _fo.r Pen éoal C_o_mpany' in Wayrie County, West Virginia and had sevcral_.truc_ks,
- including ten =\?\r’estern Star trucks 'Defendant Rick. Maynard was employed by the plaintiff, T

: '& R Truckmg Co., Inc 1n 1998 at whrch time he had a Vahd drlver s license, which was |

_ necessary because all of the haul roads on the Pen Coal Company property were county roads

B under the. Ju'rlsdictlon of the Sherlff and State Police and at Wthh t1me he had an 1ndependent' |

) coal mine truck drlver certification as requ1red by West V1rg1n1a Code Chapter 22A Artlcle 8

| Sectlon 1 Title 48 Senes 3 entitled “Safety Trammg Program for Prospectlve Surface Coal
_Miners” of the Minrng Laws, Ru’les aird Regulations of the _State of West Vir_grma in order o _

N drive a cOal truck on mine 'property{

The manufacturer Western Star, was not honormg the Warrantles on: the ten Western Star _

trucks soT&R Trucklng Co Inc. sent the ten trucks back to Western Star at the dealers

loea‘uon Stephens Truck & Trailer Sales, Salyersvﬂle Kentucky, in approxrmately December of o

2000 Two of these trucks were financed by F1nanc1al Federal Credrt Union and Gary Pace of

' F1nanc1al Federal contacted Tom F arley, Jr., Pre51dent of T & R Truckmg Co., Inc and T & R

'agreed to take back the two Western Star trucks ﬁnanced through Financlal Federal and Fmancml'. o

'-Federal agreed to let T & R catch up Wlﬂl the payments in arrears over the next year or s0.

In June 2000 defendant Rick Maynard returned to T&RT ruckmg for employment asa -
| truck driver but failed to dlsclose toT&R Trucklng that he no longer had a drivers 11cense or the- "
requlred 1ndepcndent coal mine truck drrlve.rs | cert1ficat1_on because the same_had been revoked as
a result of numerous_ conyictions fo_ridr__iving under the inﬂuence. .Had.he. made sucha disclosure, .

CT&R Truckmg Woul'd not have bee_n able' to employ him because his employment required that | =

he travel over roads which are part of the State highyvay system and over coal hauling roads.




Sometime prior to April 16, 20'01, thedefendant, chk _Mayn_ar_d, aSked--Thomas B..Farley:_, ]r.,
President. of the plaintiff if he coul'd 'have a truck .and he was told to go o'ut m the 'Iot and pick out
| one. When he p1cked out the truck they found out What the payment was on the truck and |
| Maynard was to make that payment and at the end of the term, it would be hlS truck The |
- arrangement was that he would lease the Western Star truck and make 25 equal 1nsta11n1ents of
$2, 875 00 commencmg Apr11 16 2001 and should defendant make alI the payments as due then
' defendant could purchase the same. At that t1me defendant Maynard well knew that plamtlff’ s
- truck was ﬁnanced w1th Frnancral Federal Credit Umon and h1s payments on the truck would be o
| used by the plalntrff o pay the rnonthly msrallment due Frnan01a1 Feder al Credit Umon | n |
' add1t10n the defendant was to keep the truck in good condition and fully 1nsured Whﬂe |
Maynard was employed by T & R Truckrng, he Was drrvmg a truck over the county roads on Pen
Coal Company property wnhout a drrver s hcense or certlfrcatron After entermg mto the 1ease .
| purchase agreement Maynard did contract haulmg Work for T & R Truckmg under the nam.e of e : ,
Shepherds Truckmg up until February 2002 Some trme later, Maynard had hrs attorney draw up F
~an agreement wnh reference to the-truck, whrch was srgned and dated F ebruary 22 2002 Whlch
. defendant recorded 1n the offlce of the Clerk of the County Commlsswn of Wayne County,_ West:
Vlrgmra, on February 27, 2002 in Lease Book 32, at page 606 Maynard was advrsed by T &R
| Trucklng that the payments he made on the truck would be used to pay the monthly payments
due‘ the finance company. T& R'Truckrng -would not have agreed to the lease agreement had it |
3 _. knovtrn that Maynard had no drlver s hcense or certlﬁcanon

. After Maynard defaulted in makmg hlS payments T &R Truckmg was not able to trmely

‘ make payments to F1nanc1a1 Federal



- After agreein'g.to the lease .purchas'e of the trubk with Mayna:rd prior to which T-.& R had
_ aIready made arrangements Wrth Gary Pace of Fmancral Federal to catch up his payments when it
could T&R Trucklng made the followmg payments |
a March 19 2001 in March ..
R _' April 2, 2001 in April ,
- - May 4, 2001 1n May S
June 12,2001 inJuze
June 12, 2001 for the month of July
.Jul _/ 18 2001 for the month of August
N August 6 2001 for the month of September o
| August6 2001 forthemonthofOctober - '. ‘. L - ._ o _ r
) September 27 2001 for the month November - - o o :
.. January 1 1, 2002 for the month ofDecember ._ g o | '_ ' _ B |
.- February 25, 2002 for the month of January " | o | |
_ ':.'-March_ 12, 2002 for the month- of February -
.:March 12 2002 for the month of March
The truck payment was deducted from Maynard’ hauhng payments in the months of
_ March Aprﬂ and May of 2001 but T & R Trucking was adv1sed thlS was not a good audlt track
. and they needed to pay the hauhng payment to the hauler in full and then have Maynard wr1te a-
- check for the truck payment Commencmg May 2001 no deduct1ons were made from any haul
' payments to Maynard Maynard clarmed that the truck payment was deducted from hlS haul

| payment for Septemher 2001 in the amount of $8 317.44, but no deductlon was made from hlS _



haul payment for the truck payment and Maynard did not make the truck payment for September
. The check to Maynard was for the total due. Maynard also clalmed that the truck payment was
deducted from his haulmg payment for F ebruary of 2002 Wthh is not true The haulmg |
' payment was $3 742 31 and he was pard that amount and there was no deductron for the truck
_ payment and no payment was made by Maynard for February 2002 and’ thereafter R
- As shown by the records of F 1nanc1al F ederal Credit, T & R Truckrng had ﬁnally brought
| 1ts payments up to date under its arrangement w1th Gary Pace of Fmanmal Federal as of August R
._ 2001 Maynard farled to make the next truck payment in September 2001 and contmued in
_default thereafter He farled to make any paymcnt for Februar y 2002 and made no payments aftcr '
' | February 2002 A notrce of default by 1etter dated May 7, 2002 was matled by T & R Truckmg | o . _ ‘
. to defendant Maynard | R |
| Maynard contends that he didn’t make his truck payments because he had trouble locatmg
_’Fotn Farley, Jr, whrch is not true He had M. Farley s Chapmanvrlle telephone number and
knew that he llved in Chapmanvrlle Mr Farley ] name and address were lrsted in the

Chapmanvdle telephone book. He had talked to Mr. Farley many times before on the telephone -

- and could easrly have contacted him and found out where he could dehver h1s truck payment
‘When Pen Coal went mto bankruptcy, the T &R Trucklng otﬁce at Pen Coal was. closed,
| : .however Mr Farley was there everyday for several months moving eqmpment in and out of the B
B Pen Coal property and could certarnly have been found at the otﬁce In addition, the guard shack
s at Pen Coal had Mr Farley s address also as d1d the Pen Coal ofﬁce ‘which remamed open He
B .certamly could have malled the payrnent to- the madmg address of T & R Truckmg ‘The address

| 'of P. 0. Box 70, Delbarton WV 25672 was prlnted on the checks and invoices. -




T &R Trucking Ce'.,_ Inc. notified Maynard of his responsibility to obtain insarance on

' - the truck in question, by letter of March 1 1',:2002. Mayaard obtained .i:ns_l,lrance oh.the truck from -

__Shamrock Ins'uranee Agency on Mareh .1 3, -2002. It was cahceled two menths Iater,-effec_tive B
May 12, 20.02 for horl-paynrent to the premrum ﬁharrce eorr_rpany, Who_ ﬁnaheed rhe insarance' '
| _ prenrlana payment ‘ro Essex Insurance Company | | | | |
In May 2002 Maynard called Mr Farley s home and left messages on hrs answermg
3 .ma'chme aeknowledgrng that he_ Was at Ieast th_ree months .behlnd in _hl_s paymen‘rs alrd that he -was
'parking rhe.tr.uck at Triad Miniirg. The ahsyver'ing hlachirre tape is in.evidence. The reasorr he |
_pa‘rked the truck- at Trrad Mrmng at this tlme was because he was gorng to larrson by the Ceurt s
:order of May 15 2002 for dr1v1ng drunk ona revoked hcense He left word on: the answermg '
machme that "it’s sitting up there better do somethrng with it". Thls as Well as the NUMErous |
. -m1ssed truck pay_men‘rs_, constrtured_ default df thel lease purchase agreement.. | A
Andther prlmary reasdn yvhy Mayrlard ija;rked th_e truck orr the Triad Mini_ng_ rpjeerty was -
‘ be'cadse he' defaulted in.th'e paym‘enf to the i_ns_urahee premlum ﬁnance .c'ompa_ny yvho :was. e
ﬁnaricirlg the insu_ranc_e premidnrs 1o Esse_x Ihsuranee Comparly, Whol 1nsured .th.e_.truck. As a
.'resalt, Maynard had no insaran‘ce and “eo'ul'd net:cip‘er_ate' the.tru_c_k yv_'ifhhut _insdrarlce on it.r :'\_ -
| Maynard: corltends that Firraneial '(“.',re.dit e_alied him .se'ekingl to repdsSess rhe truc.l.(.,_. yyhich
'_cannotl possibly‘be eorrect. T & R Trdeking was. in contact from.t.im'e to time'vvith Gary Pace of
F rnan01al Federal and Flnanelal Federal dld not con51der T & R Truckmg to be in default and if |
S0, would have called T &R Truckmg not Mr. Maynard If F1nanc1al Federal had wanted to .
_. repossess the truck they would have just prcked it up "They would have sent someone to drive

the truck to Wherever they wanted to take 1t or, at the least they Would have asked Maynard o




deliver it or park it somewhere where they could obtarn it. Instead Maynard abandoned the truck

on the Triad Mlnrng property

- There were no repossessron efforts made by Frnanclal Federal Credlt pr1or to thelr letter o

of January 7, 2003 T & R Trucking Co. lnc was never told by any representatlve of Financial = .

F ederal Credrt Inc. that it was in defanlt untrl the recelpt of the letter of I anuary 7, 2003
notrfymg T &R Trucklng that the balance was be1ng accelerated and twenty three days later

' adv1sed that it would accept a check in the amount of $62, 000 00, Wthh check was sent to

Fmanmal Federal Credlt four days later on February 3, 2003 paylng off the entire account ‘after -

| Wthh Fmancral Federal Credrt returned the trtle to the trnck stamped "satlsﬁed "
After defendant Maynard abandoned the truck at the Trlad Mrnlng Property, Mr |
F arley s father gota call from the securlty guards sayrng that they thought his truck was up there
| .and it had been Vandallzed Mr Farley then went to Trrads property and took prctures of the |
' truck showrng that the tires were gone the drlve shaft was gone and some parts of the englne
. were gone Mr Farley then called the State Pohce on l’llS cell telephone and they 1nvest1gated
_. and 1nade a report. Mr F arley then notrf'red the insurance company that had the i 1nsurance on the
.. truck and took possessmn of the truck o

After defendant ' Maynard' abandoned.the truek on the Triad Mining.prope‘rty, he either-

removed parts and damaged the same or it was vandalrzed by others and as shown by the repa1r -

-' _estrmate of Stephen S Truck & Traller Sales Inc the damage amounted to $23 507. 29
) Further the lease agreement prov1des that should the seller choose to declare the agreement

: forfe1ted then th1rty days after marlrng the notlce of default the seller could record in the ofﬁce |

of the Clerk of the County Commrssron of Wayne County, West Vrrgmra an afﬁdavrt statlng the '




facts of forfeiture and the facts of mailing the notice of default and all right, title and interest 'o_'f
~the buyer shall irnmediatel'y cease and the lease agreement shall be terminated, 'Which provision
" was totally unnecessary, but nevertheless T & R Truckrng oomphed Wrth the same by recordlng

sa1d notrce on August 25, 2004

 POINTS AND AﬂTHORlTIES: RELIED UPON -
S . : .
Had plarnuff known defendant did not possess a coal truck drrver S certrﬁcatlon plamtlff
Would not and couid not. have entered into any lease purchase agreernent with defendant for the-
lease of the truc_k in question.’ o | | |
. "N_O'pe.'rson sh.al_I_v'vork or be employed t‘or .the. purpcse of .perform.i_ng._. normal dut_ie_sias. a
| Surface or underground- rniner in any rnine in this state untes's the person' holds at the time hé; or S
| she performs such dutles a certlficate of conrpetency and quahﬁca‘uon ora permlt of
apprentlceshIp 1ssued under the prov1s10ns of thrs artlcle " West V1rg1n1a Code § 224 8 1..
"2 9 Independent Coal Truck Drrver E Certrﬁcatron | |
"a. Independent Coal Mine Truck Dnvers Who Po‘ssess' an Independent éoal”Truck:
Drlver 8 Ceruﬁcauon are not requlred to complete the approved surface rnmlng (40 hours) or
B underground (80 hours) apprentrceshlp prograrn nor must they possess a coal minet's- certrﬁoatlon

.in order to dnve a coai truck on mme property. '

" "b. To obtain an 1ndependent coal truck dr1ver certrﬁcate a prospectlve 1ndependent coal

| truck drlver must first possess a ﬁrst~a1d card, a vahd drlver S lrcense and rnust successfully
complete an e1ght.—hour tralnr_ng course, prescrr_bed by the Board of Miner Training-, Education,-‘ '

~and Certiﬁc'a_tion prior to taking the 'examination'.‘ Succes_sful conipleti_on_ means a score of at



least .80 percent.' - |
"c..‘ Peraons who ﬁéssesé 'an_independent:coal truck dr.iver-'r_s certiﬁcation are limited to
dri.ving. c.oal .trncks on mine pr‘o.perty: and are not to engage in reclamat_ion Worlr or other rnining '
.'activities. This experience Wﬂ.l. not tberaprlolicable towards a rniner‘s certiﬁ'clate " '.Title 48, Series |
3, Safety Tralmng Program For Perceptwe Coal Mrners Mining Lawe | Rules and Regulanons '
' State of West V1rg1n1a | . |
o II..
| "Every contract or duty W1th1n thJS chapter 1mposes an obllgatlon of good fa1th in 1ts .
: performance or enforcemen " West Vrrg1n1a Code §i6 -1 203 |
' "The concept however 1s broader than any. of these 1llastrat10ns and apphes generally, as
7 S_tated_r_n this .sect1on,_to the performance or enforcenlent of every contract or duty Wrthm thrs Act. B
| It IS further implenl_ented by Sec_.t.ion 1-205 on_ course of deali'ng and usage of trader'l" Footnote,__”
'WeSt_ V_i_rgilnia _C'Od?; .§:4.6_—1_-203.: | - | [ | o - | o | SR
' _“Renledieé for material nli:srepresentation. or fraud include all rernedies availahle under |
= thrs arti.cle. for nonfraudulenti hreach. 'Neither.rescission ora claim for reacisSion of the contract:. '
for sale nor reJ ectron or return of .the goods shall bar or be deemed 1nconsrstent w1th a claim for
| 'damages or other remedy " West Virginia Code, §46~2 721 |
' v
| "Any corporatlon vyhose certlﬁcate of 1ncor.porat1onl or certlﬁcate of authorlty has been.

- revoked due to non payrnent of its corporate licensé taxes shall be relnstated to 1ts former rrght

as 1f it had not been dehnguent upon payment to the Tax Cormmssmner of ali dehnquent llcense

: 10



. taxes, plus any interest, additions (_)rj penelties accming thereon.-" West Virginia Code, §11-12C-

8.
V.

"When the reinstatement is'effective' it relates back to and takes effect as of the effebtive

© date of the admlnlstratlve dtssolutlon a.nd the corporatlon resumes carrylng on 1ts busmess as 1f :

the adm1n1strat1ve drssolutton had never occurred " West V1rg1n1a Code §3 1D-14- 1422(0)

"Suits elther for or on behalf of the corporatlon pendmg at the tlme of the d1ssolut1on are -

expressly held not abated thereby " Greenbner Lumber Co. v. Ward, 30 W Va 43 Stlles V.

- Lamei F mk 011 & Coal Co 47 W Va. 838 uoard of Educatlon V. Bcrry 62 W Va 433

DISCUSSION OF LAW

EVIDENCE OF LACK OF GOOD FAITH

Plamtrff s prev10usly filed Mot1on In Lnnlne W1th Reference 1o Good Faith should have -

been granted and plamtlff should have been permltted to produce ev1dence that defendant d1d not
s _have a'prop‘er_drrvers l_lcense or certrﬁcation and d1d not act in good faith, - -
The Court errone_oﬁs_ly 'refnsed to perm_it pla,intiff_ to introduc_e the evidence thatt upcn" ..

defendant-’s retnrn'to empIOYment with plaintiff .and at the tnne of the leaSe purchase agreement

concermng the truck in questlon between the plamtlff and defendant the defendant did not have -

a vahd dr1vers llcense and did not. have the requlred 1ndependent coal mine truck drlver s -
cert1ﬁcat10n, asa result of Wthh he could not legally be empioyed by plalntlff I—Iad plamtlff
l_cnown _he did not possess a coa_l _trucl;_dm_rer_s_ cert1ﬁcat10n, plamtlff _Would not and _could not
have entere.d'.i'nto any lee.se purchase 'a'g.reernent Wlth defendant for the lease of the_'truck in - |

question,

11



West ergmia Code Chapter 22A Artiele 8 Sectwn 1 prov1des that "No person Shall
' Work or be employed for the purpose of performmg normal dutles asa surface or underground _
miner in any mine in ﬂllS stat_e unless the person holds at the time he ot* she performs such duties
a certificate of cemp.eteney'and tlualiﬁ-eatien ora p.efmit of apprenticeehip issaed tm.der' the E
_ 'pre'\/isteae of this at'ttcle v | |

Title 48, Series 3, entltled ”Safety Tramlng Program for Prosﬁectlve Surface Coal
Mmers" of the Mmmg Laws Rules and Regulatlons of the State of West V1rg1n1a prowdes

"2 9 Independent Coal Truck DI‘IVE:I‘ s Certlﬁcatlon .

I a, Independel_lt Coal' Mine Tﬁmk Drivers Who Possess an independeﬁt lllceai:.-'Truck.
D._t._i:ve'r"s Cgertiﬁcati_dn are not requireti' tolc-om_plete the approtfed' eﬁtface mining.. (40 houre)uor | N R N
tlnderéfqutld (80 _houte) ap_p'rentieeshipl progtam_'her naust they p.o.sse.s_s a 'coal .rniner's.certif.i.cati'on. -. o
.' ._in .ordet to drive a '.C_.O_alitl'l._l.ck' o.n. mine 'ptobetty. .' | | |

"b. To obtain an independent coal truck driver ceftiﬁca’ce,_ a prospecti've independent coal |

truck driver must first possess a first-aid card, a valid driver's license, and must_success'ﬁllly :
complete an eight-hour training course, prescribed by 'th'e Board of Miner Training, Education,
'and Certification prior to t'akihg the examination. Successful eompletien means a score of 'at_'

least 80 percent.

"c. "Persens who possesst an iﬂdependent coal truc_k: t]rive_r's certiﬁt:at_it_)n are _1im_i.ted to':
driving =c_oal trucks on rﬁine propefty and are Itot o engage- irt _fecl.ar.nati'oln work of'othe_r miging o
! actitritiee. This _e_Xperiehce WllI not be'apl.).licablje..toward's a ﬁtiﬁer"s e_ertiﬁcate; " |
At the time of defendant'.s iltit.ial.eraployment by .the plaintiff as a.trtlek. di'ivet', he was |

advised that he must have an "’independe_nt eoal truck driver's certification” and ""a Va'lid drivet's'



hcense " It was deternnned that he had such llcenses and had completed an e1ght-hour trammg '

course. PI‘IOI‘ to hlS second employment by plamnff defendant lost hls drrvrng pr1v1leges due to

- alcohohsrn and d1d not drsclose to pla:lntlff that he was not perm1tted to dnve a coal truck

| although he well knew that the law required h1rn to have the "mdependent 'coal mine tr'uck
dnver s cert1ﬁcat1on anda Valrd driver's l1cense drd not 50 dlsclose this to the plalnuff and

| 1llegally drove plalntlff‘s coal trucks obj ectrng not only hrmself but the plarntrff to hab1hty for

. v1olat1on of coal m1n1ng laws, riles and regula’nons Had plarnnff known that defendant d1d not '

poss’ess authorrty to drrve a coal truck he wOuld not have been re—employed and certar‘nly :
' plarn‘nff would never have con31dered sellmg any coal truck to him wh1ch at the Very least,

: amounts to bad falth on the part of the defendant

The concept of good farth and farr deal1ng requlred hlm to d1sclose that to the plalntlff at L
the tnne he entered into the lease agreement for the truck and also at the time he contracted to do”

hauh_ng for the 'plarnttff. West: V1rg1n1a Code §46—1~203 states "_Every contract or_ d’u_ty W'rth1n o

this'chap_ter' imposes an obligation of good faith in its performance or enforcemen M T.he_'_ |

fo_otn'ote.to this Statute states "The concept 'however' is br.oader-than any of these illustrations L

and apphes generally, as stated in thlS sectron to the performance or: enforcement of every

contract or duty W1th1n this Act It is further 1n1plemented by Secnon I- 205 on course. of deallng

and usage of trad_e_;_" The failure of defendant, M_aynar_d, to dls_close_ that it was rllegal for him to

drive the truck, which was the subject of the lease agr_eement, constitutes fraud or, at the very

. least-,' material miSrepresentation and West _Virgi'_ni.a Code §4_6;2—72 1 'provideS that "Remedies for

material misrepresentation or fraud include all re_m_edies available under this article for

nonfraudulent breach. Neither rescission or a claim for rescission of the contract for sale nor -
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B j.'perm1t evrdence that defendant did not at the time of his re- employment by plarnt1ff have a vahd

s _ rejection or return_of the goods shalt bar or be deemed inconsist_ent iWitha claim for damages or
other remedy "o B o | |

| There is no questlon but that the defendant had a duty to dlsclose to the plamtrff that he ‘
was not able to perform the employmentarrangement whereby he was emponed asa drlver of
: _. the plamtlff’ s trucks on a coal mine and certamly at the tlme of executtng the Iease purchase
.' "agreement for the lease purchase of a truck vthroh in turn he was gomg to use to haul loads by
contractual arrangement with the plamtrff overa coal mrne and there is no quest1on ‘but that o
| plarntrff would not_ha_ve employed _defendant and certa‘mly would not hav_e- entere'd_mto a lease
_pdrchase agreernent .for one o_f p_laintiff’e truck h_ad he known that the defen_dant was not.
"._permitted to driye' the 'vehicle i‘nvolved | | | |

The only argument presented by defendant wrth reference to the refusal of the Court to

-~ drivers license and the requlred independent coal mine truck driver cert1f1catron was that the

: Court had prev1ously denled the same on three occasions. -

Therefore plamtrff was entrtled to 1ntroduce ev1dence as 0 Iack of good farth on the part

. of the defendant

LIABILITY DUE TO CORPORATION ’S REVOKED STATUS

| Thls action was tried and the ]ury on October 17 2005 returned a Verdlct in favor of the |

' pla:mt1ff T & R Truckmg Co Inc against the defendant Rick Maynard in the sum of
| -‘ $23 507 29 Wh1ch verdlct was set asrde by Judge Pratt on the grounds the Jury was confused
Pendmg the second trial, defendant Maynard petltloned the Supreme Court of Appeals for awrit

' of proh1h1tron seekrng to proh1b1t Judge Pratt from permlttmg_ the plamt1ff, T&R Truckrng Co.,
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Inec., from prosecuting any claims against the defendant on the groun_ds that the corporation T & .

R Trucking Co., Inc. was in a revoked status due to failure to pay taxes, which petition was =

7 refused.

The case was'again' fried on August 3,2006 and at t_he'c'oncl_us.ion of all the evidence, -

| | third-barty defendant Thomas B. Farley, Jr., rnoved for'a directed Verdict on the g'rounds that
| :there had been no ev1dence uvhatsoever durrng the tr1aI of thrs cause that he acted in any way or
: : manner other than as an ofﬁcer of the plamuff T & R Truckmg Co Inc whlch the Court |
denled because dunng a perlod of tlme the corporatron T&R Trucklng Co Inc wasina -
L ..revoked status. Asa result defendant s counsel argued to the jury that Thomas B. F atley, Jr. was

hable to the plarntlff because the corporat1on had been 1n a revoked status for some penod of

tlme dunng the transacnon in questron

In February 2003, defendant s counsel had moved to drsrnrss the plarntlff T & R

'Tmchlng Co Inc statrng that it had been ina revoked status begrnnlng September 11 1996, -
' Wthh rnotlon was denred by the Court March 7, 2005 on the grounds that the plamtlff was
- rernstated in good standmg on February 14 2005, and the plarntrff could pursue its clann against
_ the defendant Plamtlff had subrnrtted in response a certlﬁcate of fact of the Secretary of State :

_ 1nd1cat1ng that T & R Truckmg Co Inc was reglstered with the State. of West Vrrglnla asa

domestlc corporatlon and is in good standrng and a certlﬁcate of ex1stence of the. Secretary of
State statmg that a certlﬁcate of i 1ncorporat10n was 1ssued on March 15, 1966 and that the

corporatron had not been revoked by the State of West VIrgrma nor has the West Vzrglnla

R Secretary of State 1ssued a certlﬁcate of dissolutron to the corporatlon What in fact had

happened was that in accordance Wlth Chapter 11 Artlcle 12C Section 8 of the West Vrrgrnra
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Code the West Vrrgrnra State Tax Comtmssmner placed the pla;lntlff T & R Truckrng Co., Inc.,

- ina revoked status and advrsed the Secretary of State. There was never at any time any |

- proceedmgs by the Secretary of State under West V1rg1n1a Code § 31D-14- 1421 to dissolve T &

R Truckrng Co. Inc nor were there any grounds nor need for pIamt1ff T&R Truckrng Co. Inc _

‘to apply for relnstatement in accordance W1th the West Vlrgrma Code § 31D-14- 1422 T & R

. Truckmg Co Inc was to be ”relnstated to 1ts former rlghts as 1f it had not been dehnquent "

Therefore T & R Truckmg Co Inc had not been dehnquent had not been dlssolved and -

' _ remamed in good standlng and the Order of the Clrcutt Court of Wayne County, West V1rg1n1a

- _d15m1ssrng the motlon of defendant Maynard was proper Maynard then filed a Wl'lt of

Prohlbltron Wrth the Supreme Court of AppeaIs WhlGh was summarﬂy denled and, as. stated in
the West Vlrgrma Code §3 lD ]4 1422(0) "When the rernstatement is effecttve, 1t relates back Lo _.
o and takes effect as of the effectrve date of the adrrunrstratrve dlssolutron and the corporatlon o

resumes carryrng on its busrness as 1f the admrmstr’atlve d1SSolutron had never occurred "

_F urther Sectlon 1405 of this chapter states that such drssolutlon does not (3) "Subject its
B _ d1rectors or ofﬁcers to standards of conduct drfferent from those prescr1bed in Artlcle 8 of thls
ichapter " ” | |

N "Sults either for or on behalf of the corporatron pendlng at the time of the dtssolutron are .
expressly held not abated thereby " Greenbrler Lumber Co. v. Ward, 30 W.Va. 43 Strles V.
'Laurel Fork 011 & Coal Co 47 W Va. 838 Board of Educatron V. Bem{ 62 W Va 433 |

_: Slnce upon remstatement a corporatron resumes carrylng on 1ts busmess as if the _ '

d1ssolut10n had never occurred then any actrons of third party defendant Thomas B. Farley, Jr

_were taken by hlm as an ofﬁcer of the corporatron as 1f the drssolutlon had never occurred andit” = o
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-was 'prejudicial and gros'sly irnproper for Maynard"s counsel to argue that since the corporation
'Was in default he was actrng 1nd1v1duaﬂy Accordlngly, the motlon for drrected verdict for the

' dlsmrssal of Thomas B Farley, Jr 1nd1v1dually, should have been granted and it was prejudrcral

error for defendant Maynard’s counsel to argue otherwrse

Defendant cited the case of Laya V. Erm Holmes, Inc 352 S.E. 2d 93 for the proposraon

that an 1nd1v1dual rnay be 11abIe (a) 1f there is such a unity of mterest and ownershlp that the
: separate personahtles of the corporatron and of the 1nd1v1dua1 no 1onger exrsts and (b) an
1nequ1tab1e result would occur 1f the acts are treated as thosc of the corporatlon alone The La )[a -

_case is not pertrnent because it deals w1th the personahtres of the corporatron alld of its~

stockholders and "plercmg the _corporate vell",_ not actlons taken by an ofﬁcer of a corpo_rat_ion.'

In the Lay_ a case, the Co_trrt stated that factors to be _considered in_deciding Wh_et_her or not to o

pierce the corporation veil are: .

"(1) commingling of fdnds and other assets_ of the co_rporati'on with'th.o_se_ of the _indrvidual |

' .sharehoglderS' _

(2) d1vers1on of the eorporatlon s funds or assets to noncorporate uses (to the personal o

uses of the corporatlon E shareholders)

' _(3) failure to malntaln the corporate formalities necessary for the issuance of or

subscription to the corporation’s stock, st_rch as formal apprdval of the stock issue by the board of -

' directorS'

(4) an 1nd1v1dua1 shareholder representmg to persons outsrde the corporat:ton that he or
she is personally liable for the debts or other obhgat1ons of the corporatron

(5) farlure to maintain corporate mlnutes or adequate corporate records



L T i e e

'-s_hareholder(s);
' __ﬁnan'ciaI interests in the corporation,'and concealment of p'_ersona'l business activities of the

- loans to them Without adequate security),

(6) 1dentlcal equltable ownershlp Il’l two entxtles

(7) 1der1t1ty of the directors and ofﬁcers of two entltles who are responszble for

_. superv151on and management (a partnershlp or sole propnetorshlp and a corpora’aon owned and

.' managed by the same partles)

(8) fatlure to adequately capitalize a corporatlon for the reasonable I'lSkS of the corporate

' undertaklng, . '

(9) absence of separately held corporate assets;

(10 usc of a cOrporation asa me're shell or conduit to operate a single venture or some

. partloular aspect of the busmess of an md1v1dual or another corpora‘non _'

( 1) sole ownershlp of all the stock by one 1nd1v1dua1 or members ofa smgle famﬂy,

(12) use of the same ofﬁce of busmess location by the corporatlon and its 1nd1v1dual

Shareholder(s)

(1 3) empioyment of the same employees or attorney by the corporatlon and its.

(14) concealment or misrepresentation of the identity of the ownership, managernent' or

shareholders (sole shareholders do not reveal the aas._oci_ation with a corporation, which makes -

(15) disreg-ard of legal formalities. and failure to maintain pr'oper arm’s length

~ relationships among related entities; '_

(16) use of a corporate entity as a_conduit to procure labor, services or merchandise for
another person or entity;
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(17 diversion of corporate assets from the corporation by or to a stockholder or other
person or entity to the detriment of oreditors, or the rnanipulation of assets and liabilities between

entities to'con_cen_tr'ate the assets in one and the liabilities in another; -

= (18) 'contraeting bjr'the corporation w_ith.'anoth'er person with the intent to avoid the risk of

' nonperforinance by use of the eorpor_at_e entity; ot the use of a corpo'ration as a subterfuge for
illegal transactions; .
(19) the fo_rmation and use of the corporation to assume the existing liabilities of another

person or entlty

The La ya Court further stated that to _]U.Stlfy p1er0111g the Porporate veil, spec1ﬁeally, the o
' avor_dance of clearly 1nequ1tab1e consequences of not prercmg, Mthis evidence must _be'.analyze_d in |
eonj-unetio_n with evidence_ that a eor’poration'attempt‘ed to use its oorporate structure to perp'etrate C

a fraud or do 'grave' injuStiee on an innocent third party seeking to "pieree the Veil“ citing the case -

- of Southern Electrical Supply Co. v. Ralelgh County Nat1onal Bank, 173 W Va 780 The Court

further stated that there is normally a two-prong test: (1) there must be such umty of 1nterest and '

ownershtp that the separate personahtles of the corporatlon and of the 1nd1v1dual shareholders no :

longer exists (a dlsregard of formahnes requ1rement) and (2) an 1nequ1tab1e result would occur 1f

'.the aets are treated as those of the corporatwn alone (a farmess reqmrement) There is no relatlon
Whatsoever of the }[a dec151on to thls case and it does not in any way deal w1th 11ab111ty of

officers of a corporatron for actlons taken

LIABILITY OF THIRD PARTY DEFENDANT, TOM B.X ARLEY

After the Jury verchet on September 19, 2006, counsel for T & R Trucklng Co Ine and

' Thomas B. Farley; Jr made hrs Motlon to Drsmlss Thomas B. Farley, Jr. and the Court stated
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(beginning at page 19 in the tra'nscript' of Proceedings of September 19, 2006) “so P'm trying to
re_rnemher if there was any evld_ence that there was any conduct that was by Mr. F arley that was

beyond his scope and his' role as corporate' offlcer That is more of the reason WhyI separated --

.made the verdrct forrn where it Separated the two. I do not want to confuse the issue for the Jury _

by _]ust saymg Thomas Farley, Jr., and T &R Truckmg, a eorporatlon asa thlrd-party defendant

jointly. 1 don’t know how the Jury would view that

“I thrnk I do have to revrew some of the ruhngs and s.ome of the evrdence 1n th1s case to |
: make a rullng on that. My gut feelmg is that probably he GII_]OYS the protectlon of the corporatmn
' from hrs personal assets 1n th1s deahng I thlnk the truck was owned by T & Truckrng Thc

contract was made wrth T & R Truckmg The checks wereall T&R Truckmg The payments

were recerved at the ofﬁce of T & R Truckmg The secretary of T& R Truckrng handled most of :

.the accountmg r m go1ng to Wrthhold rulrng on that issue. The Cour_t- ne_ver made any rulmg.

JURY VERDICT FORM

- _ The Jury 1nterrogatory form pr0v1ded to the | Jury Was 1mproper erroneous, mlsleadmg and )

_ prej ud1c1a1 1nasmuch as should the Jury have dec1ded to find in favor of the defendant Maynard

B then in accordance w1th the verdlct form they could not ﬁnd agamst the plamtlff T & R

'Truckmg Co., Inc but only agarnst Thomas B. Farley The verdict form was SO worded that the

| Verd1ct could only be agamst "Thornas B Farley, 1nd1v1dually or agarnst "Thomas B. Far_ley, as
- Pres1dent of T & R Truckmg Co Inc " Therefore the jury verd1ct form was 1mproper _ | |
' rn1slead1ng and pre_]ud1c1al | | | |

- Defendant contends _there yvas no ohj ection to the Jury in‘:errogatory forrn,'\yhich,is

incorrect. The Court did ask if counsel had any problerns Wl'th the orlginal verdict form, that is,
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the form that was used in the first trlal Thereafter on pages 293 through 297 0f the tnal

' transcrlpt defendant s counsei argued that the corporatlon was defunct and counsel for Thomas

| B. Farley made a motion to dlSl’l‘llSS hlm. The Court then stated that he would'change the jury
verdict form which he drd but the part1es Were never given the new Jury verdlct form untll after

| the Jurors had reached the1r verdrct Such a matfer was con51dered in the case of Pulhn V. State

' of West V1rg1n1 216 W Va 231 deahng w1th the "plam error doctrlne " In that case the Court

' stated that "1nv1ted error" isa cardmal rule of appellate review apphed to a w1de range of

| conduct It s isa branch of the doctrlne of waiver whrch prevents a party frorn mducmg an

| 1nappropr1ate Or erroneous response and then later seekmg to proﬁt from that Lror. The 1dea of

' 1nv1ted error is not to [legrtrmlze the error] but to protect prrnc1p1es underlymg notlons of Judlcral '

economy and 1ntegr1ty by allocatlng approprlate responsrblhty for the 1nducement of error.
| fHavmg 1nduced an error, a party ina normal case may not at a later stage of .the. trial .use the error
to set as1de. 1ts 1mmed1ate and adverse consequences | |
"The Court has also noted n State v, Knuckles 196 W.Va. 416 421 473 8. E. 2d 131
) 136 (1.996) (per currarn), that "warver necessarlly precludes salvage by plarn error revrew "
‘ "In rare 1nstances however this Court has used the plain error doctrrne to review an error

that was 1nv1ted See State V. Redden 199 W Va, 660 487 S. E. 2d 3 18 (1997) (usmg plaln error

to address an 1nv1ted error issue that mvolved a fundamental nght secured by the state and federal'

'constltutrons) State y. Miller, 184 W. Va 367, 400 S.E.2d 611 ( 1990) (sam) We belreve the '
' 1nv1ted error in this case is an Instance Where the plam error doctrine must be mvol(ed "To

| trlgger apphcatron of the plaln error doctrlne there must be ( 1) an error; (2) that is plain; (3)

' that affects substant1a1 rrghts and (4) seriously affects the falrness 1ntegr1ty, or public reputatlon '
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of the jl.ldl(:lal proeeechngs " SyI pt. 7, State V. M1Ile1 194 W.Va. 3, 459 S.E. 2d 114 (1995)

The error m thls case satlsﬁes the requlrements of the plam error doctrme

. In the Pthn case, the verdict form stated "we the jury, find beyond a reasonable doubt

the defendant John David Pulhn not gullty" wh1ch may have requtred the j Jury to find that

- Pulhn was not gullty only if he presented ev1dence to estabhsh beyond a reasonable doubt that'he _.

was 1nnocent In the 1nstant case, the verdict form was worded $0 that the verdict could only be
agamst “Thomas B. Farley, 1nd1v1dua11y or agalnst Thomas B Farley as Pre51dent of T& R '

Truckmg Co Inc.” Therefore the Ju:ry Verdlct form was 1mproper mlsleadmg and prejuchmal '

[ 'md constitutes plaln error.

CONCLUSION

Plalntlff and tlnrd pa:rty defendant appellants respectfully request that the Court grant R L

this Appeal settmg a51de the Judgment order agalnst them

y} ES“E HURT
insel for Plaintiff,
& R Trucking Co., Inc. and
Third Party Defendant,
Tom Benjamin Farley
_ 1671 Woodvale Drive
- Charleston, WV 25314
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