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Introduction

INTRODUCTION

This is a Patition for Writ of Habsas Corpus, filed by Dennis J. Rydbom, in pro se.

Rydbom' invokes this Court's original jurisdiction.

1. The judgment of conviction under attack hete oecurred at the Circuit Court of Woodr _
County, West Virginia, Judge Jeffrey B. Reed presiding (Case No. 97F-87).,

2 - The judgment of conviction under attack occurred on or about Aprit 17, 1988.

3 | The length of sentence is mprasonment inthe custody of the Respondent for the rest

“and remaznder of Rydbom's natural fife, without the possibility of parole.

4. The nature of the offense was First Degree Murder.
5. Rydbom pleaded NOT uity.
8. - Rydbom was tried by a jury.
7. Rydbom did not testfy at trial. |
.8 Rydbom d!d not petition for a dlrect appeai from the 1udgment of conviction in the
Supreme Court of Appeals of West Virginia (SCAWV)
9. The trial judge, Jeffrey B. Reed, refused to a!lew Rydbom to file a petition for
discretionary direct appeal '

~ Court-appointed Iawyer Pamck Radchiff - without F{ydbem s consent -- filed &

petition for diecretienary direct appea! {SCAWY No. 990272) oh or about February 10, 1999.
While prosecutors listened, via telephone, fo attorney Radcliff's oral argument Eefere

the SCAWV, Rydbom was not aliowed to attend, iisten_to; or even raview attorney Radcliffs |
argument regarding the appellate proceeding bearing his name.
10. . Rydbom has previously filed habeas corpus petitions with respect to this judgment.
11@). The first petition for writ of habeas corpus was submitted to the Wood County Circut
Couri, West Virginia on January 12, 1999 (Case No. 89-P-9). o

The grounds raised in the first pefition included:
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Interference with Rydbom'’s pro se and assistance of counsel rights;
attorney’s obstructing Rydbom's strategic decisions;

ineffactive agsistance of counsel;

prosecutorial/discovery misconduct;

ilegal search & seizure issues, and;

- gpeedy trial issues.

| Judge Reed dismissed Rydbom's first habeas corpus petition without the metits of

the claims being addressed because court-appointed lawyer Radcliff fled a petition for direct

appeal with Rydbom's name on it without Rydbor_n's consent.

11(). The second petition for writ of habeas corpus was submitted to the Wood County

~ Circuit Court, West Virginia on December 9, 1999 (Case No. ag-P-228).

The grounds raised in the second pefition included:

e OO TR

Interferance with Rydbom's pro se and agsistance of counsel rights;
attorney's obstructing Rydbom's strategic decisions;

ineffective assistance of counsel;

prosectitorial/discovery misconduct;

illegal search & seizure issues, and;

speedy trial issues.. '

~ Judge Reed dismissed the second habeas corpus petition because Rydbom did not

use a form which did not even exist at the time Rydbom 'submittéd the second petition.

On or about October 16, 1998, the Wood County Circuit Court, responding o

Rydbom's request for a standard habeas Corpus form, told Rydbom they did not have forms

available for such petitions.

11(c). _ The third petition for writ of habeas corpus was submitted to the qud County Circuit

Court, West Virginia on May 22, 2000 (Case No. 00-P-62).

The grounds raised in the third petition included:

O R0 TP

Interference with Rydbom's pro se and assistance of counsel rights;
attorney’s obstructing Rydbom's strategic decisions;

ineffective assistance of counsel;

prosecutorial/discovery misconduct;

ilegal search & seizure issues, and;

speedy trial issues.

The third petition has been pending since May 2000 without adjudication.

12(a). Court-appointed lawyers Patrick Radgliff and Bruce M. White were assigned to

represent Rydbom from the preliminary hearing and through trial.

i



Inecduction

12(b). Patrick Radcliff was assigned to represent Rydbom from sentencing up through
discretionary darect appeal.
12{c). ira M. Haught was assigned as co-counsel during dlscretlonary direct appeal, and as
advisory counsel from July 11, 2000 through August 14, ZGDD _
12{d). Reggle R. Bailey was assigned as adwsory counsel from August 14, 2000 through
November 26, 2002. | _
12(e). Jack Hickok of the W. Va. Public Defender Services, Appellate Division, was
'assu;ned as advusory counsel from November 26, 2002 to present
13(a) Rydbom has transcripis of all pretnal proceedmgs known to Rydbom except for a2
couple of pages of the QctQEer 10, 1997, pretrial hearing. i
13(). | Rydbo"m. has franscripts of all tﬁa!lsenténce pf{}ceedings.
13(6). Rydbom has not obtained trahscripts' of any post-senterice proceedings.
13(d). There exist af least one-hundred seventy-nine (1 79) documents filed with the Wood-
County Gircuit Cdurt which Rydbom has heen unable to obiain a copy of. | _
13(e). Rydbam has not been able to obtain a complete copy of his case file (e.g. exhibits,
" hotes, work product, etc) _
13(1‘_). Rydbom claims he cannot have a full and fair opportunity to marshall his inadequate-
| assistance—of—counsel claims absent a true and complete copy of his case file.
14, ‘Rydbom has a future sentence to serve after the sentence imposed by the judgment
under attack is cbmpleted of revefsed. This sferr_ts from a violéntbretfiai altérc.ation between
Rydbom and his jailors on or about December 22, 1987 (Wood County Circﬁit Court, Case
No. 98-F-69.).

The future (conSecutive) sentence gonsists of not Iéss than two, not more than five
years imprisonment in the custody of the Respondent. |

A habeas corpus petition was filed in the Circuit Court of Wood County, West Vlrgmla
(Case No. 02-P-145), on or about February 22, 2001, regarding the future sentence and

included grounds such as:
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Omittihg essential elements of the alleged offense from the indictment and

a
from jury instructions;

b. trial courl's eroneous understandmg of the term Tofficial capacity” and
refusal to define the term in its charge to the jury;

c. perjured testimony of prosecution witnesses, and;

d. ineffective assistance of counsel who did not tnvestlgate the State's case.

The future-sentence habeas petition has been pending since February 2001 wiihout
ad]udlcation, and the Wood County Circuit Court refuses to appoint a qua!!ﬁed forensic
odontolog;st fo examme blte-mark ewdence which would prove perjured test!mony on the part

| of Rydbom_ s jailers.

15 Ineffecﬁve/inadeg&ate Habeas Corpus Correclive Process

Throughbut the underlying case, {a) the Wood County Circuit Court, (b} lawyers_
appomted by the Wood County Circuit Court to ass:st!ad\nse Rydbom, and (c) jailfprison
officials appointed by the Wood County Circuit Court to imprison Rydbom, have ail employed
unfair, dilatory, and obstmctmnist behavior against Rydbom's efforts to obtain justtse

\ The actlons of the Wood Courty Circw’t Court and its cohorts as described
throughout this petition, have effectively rendered any legal process al the state cwcuat court
Ieve_l ineffactive, inadequate, and futile, with regard to Rydbom's legal claims.

| | Rydbom’s Jailers | _

Prison officials have wrongly interfered with Rydbom's right to petititon for redress of
grie\}ances bﬁ seizing Rydbom's legal materials, censoring Rydbgm's- legal mail, and
mterfenng with Hydbom s attorney- ~client interacﬁcns . | |

For example, on July 18, 2000, officials seized Rydbom s copy of Practical
Homicide Investigation: Tactics, Procedures, and Forensic Technigues, by Vemon J.
Geberth. Rydbom purchased this book through the mail in May 1997 while incarcerated in the
Wood County Jail.

The Geberth text was cited by local media regarding the underlying murder case
(see The Marietta Tim'es, 13 Aug. 1996). Geberth's text has also been referenced in at least

one network television show about forensic science {CBS 48-Hours, 25 July 2003)._

v
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Praciical Homicide Investigationis tied to the underlying murder case of Sheree Ann
Petry. Instead of simply ignoring or declining Rydbom's réquest for help investigating the
-~ underlying murder case, the author, Vemnon J. Gebez_‘th turned Rydborn's letter from jail over
to the prosecution team. Vemon Geberth was éubpoenaed by prosecuters, though not calied,
to be a witness in the underlying murder case. |
i is Rydbom’s position that (a) Rydbom had ro invalvement in Sheree Petry's
murder, and (b} is only natural for a person wrongly accused of murdering his friend to be
compelled to seek answers relevant to the underlying murder case. |
The head detective.in the undeﬂying fnurder case, Ohio cdp Sgt. Richard Meek
testified at trtat that he used knowledge galned from Practicai Homicide Investigation: T&Gflcu,
Procedures, and Forensic Techniques, by Vernon J. Gebeﬂh to guide him aiong in hIS'
- investigations (Trial Transcngt 14 Jan. 1998, pp. 1401-1402, 1414). Copies of Geberth's

book were also on both prosecution and defense tables dunng the underlying murder trial.

Officials also censor Rydbcf‘n's legal mail. For example, in June 2003, attorney
Wiliam Summers mailed Rydbom a letter with one photocopy of a page of an oﬁice#supply
catalog. Prison of'ficials seized the mail claiming prisoners cannot receive catalogs. |
When Rydbom complamed about officials censonng Rydbom's legal matl {Case No.

02-P-145), the circuit court did nothing. .

_ In 2008, prison, aﬁicial—s_ and iawyer‘dack Hickok tricked Rydborﬁ into surrendering
‘ part. of hie case file (e.g. pholographs, attormney-client communications, work product, etc.) to
prigon officials - with the promise fhat it would be given to lawyer Hickok. instead, the legal
malerials went {o th_e warden's office. When Rydbom complained, officials said Rydbbm did
not surrender the materials quickly enoﬁgh. Prison officials still refuse to retumn -- and lawyer

Hickok refuses to retrieve -- such legal materials.
Through no fault of Rydbom, prison officials refuse to allow Rydbom to personally

exchange legal papers with attorneys (e.g. during legal visits).
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Lawyers

Every lawyer appomted by the Wood County Circuit Court regardmg the underlying
murder case has been stingy about sharing with Rydbom 2 complete copy of Rydbom's case
file (while safekeeping the original in case of theft, flooding, fire, etc.), and has acted in
cpposition to Rydbom's best interests. |

Exa_tmples_ of lawyers Radcliff and Whité bétraying Rydbom's interests are in the
various grounds for relief, irfra. '. ' |

Attomey Ira M. Haught successfully billed for $427.50 for services rendered on
behalf of F{ydbom even though he did no work i in the case. |

7 Attorney Reggie Bailey wasted twenty seven 27) months of Rydbom 5 Ilfe doing

 absolutely no_thm_g in the case. |

Jack Hic_kok- of the WV Public Defender Services shared attorney-client
4;0mrﬁunications with the priéon ofﬁcials, and c:énshired with prison officials to trick Rydbom
into surréndering part of his case file (é.g. photogré,phs, attornay-client cormmunications, work
product, étc;) ts prison officials - under the promise that it would be given_to lawyer Hickok.
To this day, prison officials refuse to retum -- and Hickok refuses retrieve -- such materials.

Lawye.r Hickol, like thé other iawyers referred to above, has also refused tc provide
Rydbom with a true and complete copy of his case file - ‘even in increments -- while
¢afeguardlng the ongmal in case of fire theft, ﬂcodsng, etc:etera

Wood County Circuit Court |

Hydbom's compatison of the docket sheet (Case No. 97-F-87) with the so-calied |
“comp!e’ie record” certified by the Wood County Gifcuit Court Clerk on February 5, 1999, '
reveals one-hundred and seventy-nine (179) documents fled with the Wood County Circuit
Court that have not been made part of the so-called "complete record " For example, the
clerk's censored version of the "complete record” omits everything involving Judge Reed, the
clerk, and the lawyers utilizing the Uniform Act to Seclire the Attendance of Wilnesses From

Without a State in Criminal Proceedings -- relevant to Rydbom's tag-teaming claim, infra.
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The verdict form read in opan court by the clerk, when the jury "found” Rydbom
guiity, does not exist at ali in the so-called "complete record’ or even in the docket sheet.

What else is missing?.

The remainder of this petition further expléihé how the (in)actions of (a) the Wood
" County Circuit Court, .(b) attorneys appointed by the Wood | County Circuif Court to

' aséistladvise Rydbam and (c) jaiifpﬁson officials appoinied by.the Waood County Cireuit Court .
to imprison Rydbom, eﬁectwely render any legal process at the state circuit court level
meﬁective, lnadequate and fuule One strange example worth noting hete involves the fag- .
tearning claim where the Wood County Circuit Court was sither unwmlng or unab!e to prevent
Ohio and West Virginia au_t_honty figures from ]a!nt!y prosecuting Rydbcm while the two. states

also hid behind their soVeréignty so as to avoid compiying with Bydbom's fundamenta_l" rights.

18, Attached are the grounds (in seven parts) upoh which Rydbom relies in claimmg he

is un!awfuily lmpnscmed

vii



Speedy Trial

PART ONE
SPEEDY TRIAL VIOLATIONS

The Wéod County Circuit Court, and prdsecution‘ team, denied Rydbom his speedy
trial and due process right.s, in violation of the Sixth and Fouﬁéenth Amendments to the U.S.

Consitution, Article 3, 58 10 & 14 of the W.Va. Constitution, and W.Va. Code § 62-3-1.

CHRONOLOGY OF EVENTS
o On Noverﬁber 16, 1998, Rydhom was atrested in Phoenix, Arizona, pursuant to an
Ohio fugitive of justice warran@,1 for the May 25, 1995, murder of his close friend Sheree
Petry. On Noverﬁt-)er 20, 1996,' Rydbom wa@ved extraditiﬁn and demanded a speedy trial.2
. The Wéshington C;ounty, Ohio, grand jury indicted Rydbom on December 3, 10963
The Chio trial judge schéduied a speedy if.:ry.tria[ for February 10, 1997.4 o
On J_anuary 27, 1997, the samé day‘the Ohig ihdictment was dismiséed for lack of
tetritorial jurisdiction, West Virginia issued a warrant against Rydbom for Sheree's murder.5
: On Janﬁary 28, 1997, The Parkersburg News reported that Rydbom's Ohio aﬁorney,
Janet Fogle, said: | | | | '
...[Rydbom] was concerned about.receiﬁing a _spéedy frial in West Virginia.
"They have what they call a three-term rule and they don't have to
indict him for nine months," [Fogle] said. "So he knows this change of -
jurisdiction will undoubtedly mean at least nine more months in jail for hun
because his time here does not transfer."6 | '
. Woest Virginia arrested and imprisoﬁed Rydborm on January 30, 1997. Durihg abond
" hearing before Judge Reed the next day, Rydbom requested a speedy tria1.7 7
The Wood County Prosecutor Virginia Conley refused to have Rydbom indicted

during the January 1997 term, which ended4May 11, 1997.

1 Maricopa County, AZ, # A175136; and, Marietta, Ohio, Municipal Court, Case # 96-CRA-1825.
Transcripts of Arizona extradition walver unavailable to Rydbom, but speedy trial demand noted
in police reports and during Ohio Case # 96-CR-235; Bond Hearing: 12-04-96, p. 6.

Washington County Gommon Pleas Gourt, Case # 96-CR-235.

Washington County Common Pleas Court, Case # 96-CR-235; Arraignment: 12-11-86, p. 10,
Wood County Magistrate Court, Case # 97-F-71.

Sequin, C. (1997, Jan. 29). Rydbom still in Ohio btt move likely. The Parkersburg News p. 1A.
Wood County Circuit Gourt, Case # 97-U-15; Bond Hearing: 01-31-97, p. 12. Bond was denied.

3+
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Speedy Trial

On May 22, 1897, The Marietta Times reported that Virg_in‘sa Conley, said:
Rydbom has the right to demand a speedy trial only after an indictment

is issued, Conley said. Conley declined to discuss when she might presenti the
case to a grand jury.

"If he's indicted this ferm, he has the right to requesf a speedy trial and

be tried this term," Conley said.8 ‘ _

The same day, May 22, 1097, Rydbom filed a wﬁtten motion for speedy trial.? On
June 11, 1997, after a brief hearing, Judge Reed said he would take the May 22 speady trial
motion under advisement - but hé never tuled on it.10 | |

A ‘month iatef, on July 11, 1997, Rydbom was -finally giﬂfen a West Virginia
indictment. On July 24, 1997, Rydbom filed another written demand for & speedy trial. 11

. At the July 28 arraignment, when substitute Judge, Arthur N. Gustke, suggested

setting trial for No\fefhber 3, 199?, F{ydbofn protested émd requested a speedy trieﬂﬁE - | |

On August 4, 1997, without "gdod cause” for delay having been shown, Judge
Gustke pro forma scheduled 'Rydbom's {rial .for Noﬁeiﬁber 3, 1997, past the term of
Rydbom's indictnien"t -- which ended Séptember 7, 1987.13 According toVWood Gounty
Prosecutor Vifginia Conley, the date had come from Judge Reed.’4 How did Conley Iearﬁ
the decided triel date came from Judge Reed? Logic dictates Judge Reed colluded, ex parte,
with Conley on._‘the matter.'15. | o

On August 13,'1997, supposedly "because of [Rydbom's] desire for a speedy trial,"
Judge Reed ordered alf pretrial motions set for hearing were:re'qﬁi_red to provide fiftaen (15)

days written notice.16

B Hoover, C. (1997, May 22). Murder suspect not indicted. The Marietta Times, p. 1A

9 Clerk's version of the "complete record.” pp. 61-63.

10 Pre-indictment Transcript: Wood County Cireuit Court, Case # 97-B-40; 06-11-97.

11 Wood County Circult Court, Case # 97-F-87; Clerk's version of ‘complate record,"pg. 75.

12 Amajgnment 07-28-97, p. b. o ' '

13 Pretriah 08-04-97, p. 7. See Lewis v. Henry, 400 S.E.2d 567, 570 (W.Va. 1080} (A continuance
may hot be granted pro forma by the trial court.). '

1 Pretrial 08-04-97, p. 17-18 (Judge Gustke: "You all did establish that there was a November 3rd
trial? Conley: "That was what my understandirig - yeah. Thats what came from Judge Read.”
Judge: "Okay. He just ripped out that page for some reason of other, okay?" Conley: "l don't know
what that means.” Durig intercedes: "Judge we might end up with you then." Judge: "No.").
{Whereupon, the proceding ended.).

15 Sse Canon 3 (B)X7), WV Code of Judicial Conduct {prohibits undue ex parte communications).

16 Cleri's version of complete record,” pg. 105A - 108,

2



~ Speedy Trial

On September 25, 1897, Rydbom filed é motion o dismiss for the Stale's failuré io
provide Rydbom with his statutory and constatu’tlonal ﬂghts to a speedy tnal and for the
| State's undue delay in obtaimng ari mdlctment against F%ydbam 17
In the September 25 motion to dismiss, Judge Reed and the prosécution team were
told Rydbom was “iotally” unwilling to allow defense motions {o be snterpreted as an excuse
for delaying trial. In fact, Rydbom expressed his willingness to forgo whatever was necessary
in order to cbtain a speedy trial. Rydbom also promised fo dismiss coun-appcnnted lawyers if
.any delay was to be attributed to them. o '
Rydbom's Septerber 25 motion to d‘tsmiss for speedy frial violations was set for an
October 10, 1997, hearing. . However, on October 10, without advance notice, prosecutors
moved for another delay of Rydbom s treal 18 Judge Reed took up the prcsecutcrs request
ignoring hls own 15- day notice order, and ignoring Rydbom s slated September 25 motion 19
One of the excuses for the prosecution's continuance motion was to raspond to
_ defénse' motions. Moticing Judge Reed was sympathetic to the prosecution, Rydbom tried to
waive mot‘tﬁns Judge Reed deemed prab!eh‘tatic. Instead of delineating which mations he
' .wanted to blame for giving brdsecutors another triél délay,' Judge Reed ordered Rydbom to
specify which motions the defense was willing to wawe 20 |
Rydbom lnlttally tried to waive all but a couple motions to avoid further trsal delay.21
Recognizing this waould not work (from the squabbhng that ensued), Rydbom. offered to wawe.
all motlons to avoid funher trial de!ay 22 Judge Reed and the prosecution team objected to
Rydbom waiving defense motions, and agam deiayed Hydbom s trial,23 even though it had

"first case” priority over other trials.?4

17 Clerk's version of Mp_l_e;&cgjd pp. 232 - 243. See also, Prefrial: 09-19 o7.
18 Clerk's varsion of "complale record” Pp. 511-515.

19 Pretr_a_ 10-10-97, pp. 13-14.

2  Pretrial 10-10- 97 £ 30

2 Pretnal: 10-10—97, pp. 31-35.

22 Preiria Prefrial 10-10-87, pp. 35-37.

23 Pretdal 10-10-97, pp. 37-38.

24 Prefriat irial: 08- 04—9’? p. 7. '




Speedy Trial

in desperatich, Rydbom filed, in propria persona, a pefition for writ of prohibition in the
Supreme Court of Appeals of West Virginia (SCAWV) asking that Judge Reed be stopped
.im.m further delaying Rydbom's trial. The SCAWV refused Rydbom's petition withoﬁt
comment.25 |

On December 23, 1997, upon leaming prosecufors misrepresented their reasons for
seeking another tfi_a_l deléy,. Hydbo_m’ filed & motion to dismiss, this time because of the
prosecutors’ bad faith.26 (5ne of the excuses for prosecutors’ (_)cfober 10 motion was that a
meterial witness (Cynthia Tokarz) would not be available27 for trial until January 1998. After
dolay was granted, and shortly before Cynthia Tokarz was to be deposed by State and
defehse aﬁomeys, the prosecutors said they did not need Tokarz's testimony after afl.

| Earlier, the prosecutors also misrepresented thair delay in submitiing materials to the
State Police lab for forensic testing. On September 26, 1997, when Judge Reed asked why
there was such a time crunch, Wood County Prosecutor Virgihia Conley :ciaimed:

...it's just a maiter of circumstance. .

These items were sent to the state police -- oh, I can't give you the exact

date now, but from the time we got the case and figured out what all evidence

we had, we've done it as timely as we could...28 . :

It is pa’tenﬂy incredibié that, on September 26, 1997, prosecutéré could not
remember that their "fimely” submission of materials for testing was just three days earlier29
(Sfe’bf“é?ﬁ‘bé‘r 23, 1997) but dlmost eight months after .Rydbom demanded- a speedy frial from
Wast V"lr_giriia. Judge' Resd denied Rydbom's: Décémbér 23 motion to dismiss ‘without

- explanation.30 | |

On January 8, 1998, a jury was impaneled and sworn, and the trial _began.

. %5  gar Rydbom v. Reed, SCAWV # 972199, Petition filed 10-15-97, Order filed 10-23-97.
Compare with Lewis v. Henty, 400 S.E.2d 567, 570 (W.Va. 1990} ("When & defendant requests
an immediate review of a trial court's determination of good cause by secking original reliefin this
court fo compel an immediate trial, we are very solicitous because the defendant is awalting trial
and is obviously sincere in hig desire to be tried promptiy.").

2% Clerk's varsion of "complete record” pp. 699 - 7.

27 Proirial: 10-10-97, pp. 22-23.

28 Protrial: 09-26-87, p. 33.

2 SeeTral Transcript 01-27-98, p. 2491,

30 Pretrigh 12-23-87,pp. 17-18.
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The only reason for seeking a speedy triai‘ recognized by Judge Reed was, "to catch

the prosecution before"'chey're ready™31 — hardly a fair statement given that, wheﬁ prosecutdrs
lock someone up, they then owe that prisoner a speedy trial. Moreover, Ohio handed the

case to West Virgiria on a silver platter, i.e. afready "ready” for trial.

'L DUEPROCESS OF LAW
West Virginia Code § 62-3-1 says in 'pértinent part, "[wlhen an indictment is found ...
age-xinst‘ a person ... the accused, if in custody ... shall, unless good cause be shown fora
continuance, be tried at the same term” (emphasns added)
- The relevant "terms” of court for Wood County, WV commenced on January 13,
© May 12, and September 8, 1997.
West Virginia officials arrested and imprisoned Rydbom on January 30, 1997
Rydborn was indicted on July 11, 1997, in the May 1997 term of court
- A petit jury was sworn and impaneled, and trial began, on January 8, 1998, the
second-to last business day of the September 1997 term of court.
Rydbom was denied his statutory nght32 io be fried within the same term of his
‘ mdlctment “unless good cause be shown fora continuance " whereas:
{A) The arraignment judge (Gustke) set trial beyond the term of indictment, pro forma,
without declaring there to be "good cause” for the delayed trial date; -

(=) prosecutors did not show "good cause" for setting trEéI faast the term of indictment;

(C) Rydbom demanded a speedy trial ea'rly and éﬂen, both verbally and in writing;

(D) Rydbom personally objected, during arraignment, to scheduling trial beyond the term’
of his indictment; and,

(E) Judge Reed and Prosecutar \flrginié Conley colluded, ex parte, to set Rydbom's trial
' beyond the term of indictment. '

31 Pretrial: 11-05-97,p. 22.
2  See sedr Hglstem v. Casey, 265 SE.2d 530 (W.Va. 1980) (Failure by the stals to abide by
W.Va. Code § 62-3-1 bars prosecution of a criminal defenidant.).



Speedy Trial
i SDH AMENBM
A Length of Delay
Along with trial occurring past the "term of indictment,"33 the 344 days from
Aydbom's arrest on January 30, 1897, to his trial beginning January 8, 1998, is prasumptively
prejudicia! s0 as 1o trigger speedy trial analysis34 - aside from the 75 days Rydbom spent in
Arizona, Texas, Missouri, and Ohio jails accused of his friend's (Sheree Petry's) murder.35
B Reasons for Delay | | | |
" It was Judge Réed and the prosecution team who warted trial délays.
| 1. Delay #1: There was no reason to force Rydbom to wait in jail five
and one-half (5%) months for an indictment36 except to delay Rydbom's trial - especially
since the indictment was based entirely on hearsay testimony from Chio cop Sgt. Meek.
| 2 Delay #2: Retired Judge Gustke, filing in for Judge Reed, pro forma
set Rydbom's trial past the term of indictment for November 3, 1997, without fi_hdiﬁg";‘aﬁd
without anybody offerEng, "good cause." Instead, according to Prosecufor Conley, the date
héd come from Judge Reed -- and Rydbom was excluded from this backdoor arrangement.
3 Delay #3: No legitimate reason existed for pushing the November
1997 tﬁa] date to January 1998, since the alleged reasﬁ -- defense motions -- was obviated
by Rydbom's '(foretol_d) offer to.waive whatever was necessary o speed his trial date. Judge

Reed and the prosecution team, however, refused to allow any such waiver.37

33 ffitis relevant (a questionable policy for 6th Amendment analysis) that trial occurs within a state
speedy-trial statute, e.g. Matthews v. Lockhari, 726 F.2d 394 (8th Cir. 1984), then it should also
be relevant that Rydbom was denied his statutory right to be tried within the "same term” of

- indictment absent "good causs.” :

3 Note Generally, trial delay of eight morths or longer is presumptively prejudicial to trigger
speedy trial analysis. US v. Woolfolk, 309 F.3d 590, 598 (4th Cir. 2005) (8 months sufficient); 4
LaFave, Israel, & King, Criminal Procedure § 18.2(b), n. 10 (2d Ed) (P006 Update); Doggsit v

: .S, 505 U.8. 647, 652, n.1 (1992} (Delays approaching one year presumptively prejudicial).

3 Cf United States v. Marler, 756 F.2d 206 (1st Cir. 1985} (The general rule that an accusation by
one sovareign does not engage speedy frial rights in ancther sovereign could be different if there
 is sufficient federal involvement in state action.). See also, Two-State Tag Team claim, infra.

8%  Sse Hoover, C. {1997, May 22). Murder suspect not indicted. The Marietta Times. p. 1A,

37 Compare Prefrial 10-10-97, pp. 13-30 with Prefrial transcriptsr 11-05-97, p. 25 {Judge Reed:
*So I'm assuming that {Rydbom] is receiving all the motions that [Radcliff and White] file, and ... if
he would have said, T don't want to pursue that,, then you could have withdrawn that motion. |
mean, | don't think that simpiy because a motion's filed, that it has to be heard.".
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C. Speedy Trial Demands
Rydborﬁ vehemently demanded a speedy trial since the first day he waived
extradition in Phoenix on November 20, 1986. Even the press noticed Rydbom's demands.38
Rydbom verbally invoked his speedy trial rights on Jantary 31, 1897, at his very first
West Virginia ccsl,jrt appearance, and also on July 28, 1997, during arraiénment. |
|  Rydbom submitted written speedy trial demands, (1) on May 22nd, befdre his
| indictment; 2y 6n July 24th, between his indictment and arraignment; and (3) on Septemiber
25th, 1997, after being summoned for a second arraignment. _
Rydbom futilely sought an extraordinary writ to pi'ohibit Judge Reed from delaying
trial after _he. refused to accept Rydbom's waivér of defense motions in order to speed hi_s'tria[.
Rydbom did everything concaivable .’to. obtain a speedy trial.3% Yet the record is
rbereft Qf any action taken by Judge Reed40 and the prosecutors fo speed Rydbom's trial.
D Prejudice from Delay’ |
Whilelwaiting for his not-so-speedy trial, Rydbom loat his residence, lost his job, and
wert into default on over fifty thousand dollars ($50,DGQ} in student loans and other bils.
Rydbom's deeply invested pursuit of a college reducation was terminated. -Rydbom suffered
opprassive pretrial imprisqnment without bail in a decrepit and severely overcrowded jail,
without bail, while being subjectéd.to .dozens upon dozens of biased and defamatory m'edia‘

gtories42 - all while wrongly accused of murdering his_(and several otherﬁs} Tb.esfc friend.

38 Page1,n.§,supra. o ‘
3 The frequency and force of Rydbom's speedy trial demands were probably unmatched. Inthe 21

years Rydborn spent in the county jail, he saw ho other prisoners demanding a speedy irial.

#  On August 13, 1997, Judge Reed imposed a 15-day writien notice requirement due to Rydbom's
‘desire for a speedy trial.” However, On Oclober 10, 1997, in the only instance it mattered for
speedy irial purposes, Judge Reed ignored his order. Page 2, n. 16, and paga 3, nn. 18-23.

41 Sea United States v. Marion, 404 US 307, 320 (1971) ([Tlhe major evils protected against by the
speedy trial guarantee exist quite apart from actual or possible prejudice to an acoused’s defense
... Arrest is & public act that may seriously interfere with the defendant's liberty ... disrupt his
employment, drain his financial resources, curtail his associations, subject him to public obloquy,
and create anxiely in him.."). .

2 Cf Tral 01-14-98, pp. 1438-1439; Trial: 02-05-98, pp. 3598-3601; Trial: 02-02-98, pp. 36b4-
3655. The same jury who claimed their familiarity with prelrial media coverage gave them no
bias, also claimed that watching Rydbom, via the jury-room window (with the other jurors present),
being ascorted by cops from the jail in handcufs - during trial -- had no effect on their verdict. If
there is no legal remedy here, circumstances such as these - with local mecdia parroting the
prosecution story line early and often - still shed more light on Rydbom's desperation for a
speedytrial and on the prosecution team’s opposition fo the same.

7



Speedy Triel

So, why else would a wrongly accused murder defendant be so desperate for a
speedy trial (aside from the only reason recognized by Judge Reed)? Notice that Ohio agents
spent six months creating their case against Rydbom before arresting him, yet he demanded
(and was scheduled) a speedy trial in Ohio. So why the W.Va. delay? Rydbom's primary
defense was an "alibi." If, as in this case, there is no forensic evidence tying the prisoner to
thérc_rime, what then is the single best way to attack his alibi? Lengthy delays - which
caused the loss of exculpatory evidence and the embellishment of inculpatory evidence.
| 1. Exculpatory Evidence Lost |

Long before his arrest Rydbom claimed to be busy on the morning of Sheree Petry's
murder,43 but crucial evidence 6f his alibi was diminished and lost due to trial delay.

| a Sheres’s Time of Death -

The coroner who .édtopsiéd Sﬁeree Petfy's bbdy, Dr. David McMaken, expertly
gpinied in January 1997 Ohio‘ proceadings that: () Sheree died of the highest level of
chloroform poisoning ever reported; and (i) the chloroform was constantly 'adminiétered for
between five 1o fifteen (5-15) ﬁinutes to prevent Sheree from regainin_g consciousness.44

Unlike his testimony in January 1997, Dr. McMaken's January 1998 unimpeached
trial tesﬁmony was that he had no opinion as to how long it tafkes for chioroform to cause
death.45 Thus, jurors were free to assurne death was instartaneous —-.efféctive_ely rémoving :
between five to fifteen (5-15) minutes frgm Rydbom's alibi.

o b - ’Eydbcm‘s Wi'nereabwts
.. .There were two gaps in Rydbom's direct alibi for the morning Sheree Petry's death:

(1) the time between the last Sheree sighting (by Blatt and Thomas) at 8:10 a.m. - 8:20
: a.m. and the first Rydbom sighting (by Starcher) at 8:45 a.m.; and

2 the time between Rydbom leaving Edee Starcher's house at 8:55 a.m. and Rydbom
first being seen at Scott Zeoli's apartment.

43 See Hoover, C. {1996, June 28-29). Rydbom claims alibi in murder. The Marisita Times. p. TA.
44 %aﬁ%iré%ton County, Ohio, Common Pleas Court, Case # 98-CR-235, Hearing: 01-24-97, pp. 9,
%  Trial 01-16-98, p. 1524.
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Barbara Blatt46 and Darlene Thomas47 were the last ;ﬁeople known o have seen
Sheree Petry alive; this being at the New Image Hair Salon in Wiiliamstown, WV, where
Sheree's massage shop was located. Sheree left the shop around 8:10 a.m. - 8:20 a.m.

Rydbom'é neighbor, Edee Starcher, said Rydbom was at her Marietta,. OH, house
returning cremora and conversing from about 8:45 a.m. fo 8:55 am.48

Scott Zeoli fold police he arrived at'his Marietté_ apartment, where 'Rydbom was
‘waliting, between 915 am. - 9:25 a.h.. But at trial, Zeoli quistly agreed when the pfosegutor
said Zeoli got home between 9:25 a.m. - 9:30 a.m., after the Rutter sighting4? (see infra).

C. ‘RX-':' Sightings |
The prosecution story line alleges:

(1) that Rydbom killed Sheree Petry, then drove Sheree's R¥X-7 (and her corpse?) to his
residence "to set up This] alibi" from 8:45 a.m. to 8:55 a.m. with his neighbior;50

@ that Rydbnm d.rlove to the Marietta storm drain before 8:00 a.m., hid Sheree's body in
' - the storm drain, and stuck around until driving away af 9:15am. - &19am.; and,

) that Rydbom drove Sheree's RX-? back to her Wiliamstown home, then magically
: arrived at Zeol's Marietta apariment before Zeoli did.5?

Steve Rutter said he waited fora bué at thé corner of V\}ayﬁe St. and South ?th'St. in
- Marietta, from 9:00 a.m. .to 'about 8:19 a.m., with no vehicles driving by him to the storn‘i
drain;52 - and Rutter‘s.;.sornér was the only route to the dead end where the storm d;ai_n. was.
Sheree Petry's RX-7 was driQén to the Chio storm ‘drain ostensibiy'io hide Shereé’s
body. But when and by whom? F{utter's was' the only testimony linking 'Rydbom to Sheree's
RX-7 on the day of her murder and to the 's'torm-dréi'n.area. However, as explained below,

vital witnesses impeaching Rutter's alleged sighting wete unavailable due to trial delay.

46
47

-

rial: 01-13-98, pp. 1072-1008.

riah: 01-28-88, pp. 2924-2955.

48 Trial: 01-14-98, pp. 1315-1319.

4 rial: 01-15-98 {p.m.) (Baker), p. 64. See Trial: 01-09-98, p. 808 (Rutter sighting 915819 am.).

50 Trak 02-03-98, pp. 3456. (Prosecutor: "Was this a well - placed -- a well-planned crime?
'Okay. I've gotto get to Edee Starcher's. I've gotto set up this al 1™

—

|

g

5

"B Trigh 01-15-98, {p.m.) (Baker) 62-67, pp. 71-74 {(RX-7 was not seen anywhere near Zool's

apartment); Trial: 01-27-98, pp. 2527-2540 (Othor Flesher saw RX-7 in front of Sharee's home
betwean 11:00 a.m. and noon); Irial 01-27-98, pp. 2513-2527 (Patrolman Phillis saw RX-7 in
front of Sheree’s home approx. 11:45 am.). _ '

52 Trial 01-09-98, pp. 793, 813. See also Maristta phone-book Map attached to this patition, supra.
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First, Barbara Thompson told police she left Blatf's salon and drove by Sheree

Petry's Wiliamstown, home between 9:00a.m. and 9:05a.m., on the rﬁorning of Shefee‘s

murder, where Thompson saw. Sheree's RX-7 parked in front of Sheree’s home. if
Thompson's sighting was correct, then Rutter's sighting of Sheree's RX-7 was impossible. '

However, Thompson became very ill, was hospitalized during trial, and could not

travel to the gourthouse. fJudge Reed lef lawyer Rad_cli.ff read Thompson's unsworn statement

to the jt_iry, but he refused to allow the document to be admitted into evidenée;SS

" Reading the curt, unswom document, which omitted Thompson’s famiiiarity with

Sheree Petry and her RX-7, paled compared to Rutter swearing to tell three kinds of truth,

- raising his éfm and péinting his index finger at Rydbom at the defenée table -- reminiécent of

Strooge’s third ghtist -- and dryly saying, " saw that fellow right over there."s4

Second, the landowner of the storm-drain area, Craig Nichols, testified he was in
front of his Soz.ith Tth St. house, near the storm drain, conversing with Gary P;tckenpaugh and
.Jchn'Ladiey from around 8:00 a.m. t.o 915 a.m. on Méy 25&1. Nichols said he would have
noticéd a éar traveiing the dead-end street,. but he saw néfhing of the sort,55 emphatically
| réfUting Rutter's alleged sighting of Sheree Petry's RX-7 and of her ex-convict friend Rydbom.

Importantly, John Ladley and Gary Pickenpaugh wouid have also refuted Rﬁtter's
pivotal testimony. Whilé Rydborﬁ has nb clue what b’ece_xme of Lad!éy', Pickenpaugh was
’ subpoenaed but died during trial, before having to t'eét’ifyBB -- justice delayed is 'jljstice '-deniedr.

_ Apparenﬂy unable o agree with prdsecutofs as to eXat:tIy which unsworn heafsay
statements attributed to Pickenpaugh were to be éttlowed at trial, court-appointed iawye:’s

dropped thé matter without obtaining Rydbom'’s consent.57

53 Triak 02-02-98, pp. 3310-3323, 3347-3348. Compare with Trial: 01-23-98, pp. 2380-2381,
2389, 2395-2396 (Judge Reed admitted into evidence police report logging a police-sponsored
time trial, after Sgt. Meek already testified about the same -- but Reed refused to admit into

_ evidence Thompson's written statement made only two days after Sheres's death.).

54 Tral 01-09-98, p. 801.

55 rial: 01-23-98, pp. 2419-2438.

58 gl 01-16-08, pp. 1613-1614.

57 |: 01-20-98, pp. 1622-1623; Trial 01-21-98, pp. 1833-1836; Triak 01-29-98, pp. 2092-3004;

ial: 02-02-98, pp. 3239-3244, 3323-3324. :

—

EI#I

—i
o3
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2. Inculpatory Evidence Embelfished
a Steve Rutier>t
The car that Rutter (2 mechanic) said he saw being driven changed from {a) having
a square/box shape in December 1896, to (b) resémbiing a sedan like a Toyota Celica5% in
February 1997, to (c) having & curved shape (iike Sheree Petry's RX-7)60 in January 1998.
The driverfs window during the Rutter sighting was said in Februa_ry 1997 to be rolled
up.61 By January 1998 the alleged Mndow was rolied dbwrﬁé—'— éllowing a better sighﬁng.
The colof of Rutter's transmogrifying car went from being "white"63 in February 1987
to being a "funny dirty White color's4 in Januaky 1998 -- allowing jurors to more easily make
the inductive leap to the copper/champagné color of Sheree Petry's RX-7.
b.  Sharon Rowsey |
Sheree’s cousin Sharon Rowsay, told 'poliée in 1996 that Sheree had sinus
. problems and took Benadryl ((:!i;}I"ﬁeaihhydran‘iine).55 At trial the prosecution team claimed that
Sheree's diphenhydramine/blood lavelo6 was a hiéher—than-therapeutic dose. Coihcidenta!(y,
| Sharon's story at trial changed to: Sheree would have never taken Benadryl 67
e Arizona llems
| i Lingerie
After Rydbom had beeh found guilty, The Marietta Times reported:
Prosecutor Giﬁny Conley said the key link between Rydbom and victim

“Sheree Peiry was the many pieces of lingerie found in Rydbom's Phoenix
apartment ... later identified by Petry family members as Petry's.68

8  Not until Rydbom's Ohio indictment six months after the murder did Rutter aflage any such
{bigfoot} sighting - even to his wife and friends. _

5 Preliminary Hearing: 02-07-27, pp. 124-125 {car resembled Celica, not RX-7).

80 Trigh 01-09-98, p. 799, (photo of Sheree's RX-7 "sart of looks like the car). Ibid,, at B34 ("t was
iike glass on the side of it where it was rounded.”). o

81 Preliminary Hearing: 02-07-97, p. 128.

62 Trigl 01-09-98, p. 847.

63 Preliminary Hearing: 02-07-97, p. 125.

64 Triak 01-09-98, pp. 798-729.

85  Tral 01-30-98, pp. 3052-3056. : SRR '

66 Trigk 01-16-98, p. 1551-1608; (Prosecution's toxicologist declared a peri-mortem level of 1.2
meg/mt from the aciual post-mortem level of 1.87 meg/ml.  Supposedly, this is five times higher
than normal, and took from 30 to 120 minutes before death to reach this level in Sheree's blood.

67  Trial 01-28-98, pp. 2634. :
68 Hrach, T. (1998, Feb. 7-8). Mass of evidence was key to winning case. The Marietta Times. p. 1A.
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Nobody claimed Sheree Petry's lingerie to be missing unﬁ! after learning of Iingerie in
Rydbom's posseésion 2,000 miles and several months after his retumn to Arizona. Cops
seized lingerie from Rydbom's Phoenix home on November 12, 1886, and presente_d the
items to biased "witnesses” who, in tum, said it belonged o Sheree. In case the truth ever
matters: Sheree Pelry never owned, touéhed, or aven saw the seized lingerie.
l.eon Saja, Sheree Petry's ex-boyftiend from the 1980_5, to explairﬁ changes in one of
his panty stories (regarding Sfate's Exhibit #30), actually claimed the time betwesn Rydbom's
arrestand trial "improved” his memory.69 o |
Shereé P'etry's ex-roomate from Phoenix, Susan Morris Hauck, originally chose one
braésiere (with a pair of panties and a camfécﬂe) from the seizéd lingerie as being Sheree's.
At trial a year later; Susan's memory iénprovéd and she added a second bra to the mix. 70
i PicresofPely |
The ;'pictures" issue is 'important hecause it was th.e prosecutors’ only exp!anatio::1
for why lingerie was naver écught or seized during Ohio searches 5% months beforé the
Arizona search. All dther extrinsic {unbiased) factors back Rydbom's claim that the seiied
fingerie never belonged to Sheree Petry (including Vicloria's Secret, and DNA testimony).
-Aléng v.uith'sei'zing lingerie takeﬁ from Rydbom's Phoenik residence, Ohio cops Sgt.
" Meek and Det. Nohe séized four photographs of Sheree Petry (State's Exhiﬁits 39 (A-D)).
Sgt. Meek, Det. Nohe, and Washington Caunty Sherifi's Dét_ective Rodney Kinzel, all
swore under oath at trial thét.they never saw any piciures of Sheree Petry during their four-
hour search: of Ry'dbom's. Marietta, Ohio, residence’! in .May 1996. Sgt. Meek made a

special point to say he specifically sought pictures of Sheree Petry72 during the Ohio search.

8 . Trigl 01-20-98, pp. 1718-1719; Trial: 01-21-98, pp. 1837-1839 (Saja said in November 1996
that Sheree bought State's Exhibit #30 as a surprise for Saja. But at trial, Saja said he bought
S.E#30 for Sheree. Lawyer White: "Okay. So your recollection is batter now than it was fifteen
months ago?" Saja: "Yeah. Well, | guess, yes, | mean, if it's a yes or no question.”)

0 Tralk 01-20-98, pp. 1781-1782; Trial 01-21-98,p.1841.

7 Trak 01-22-98, pp. 2180, 2210; Trial: 01-23-97, p. 2397, 2402-2403, 2404.

72 Tral 01-23-97, p. 2397 (Sgt. Meek: "While we were looking in Mr. Rydbom's home (May 28,
1996), | specifically looked for photographs of the victim.”). Note: No photographs of Sheree wera
alleged to have been missing or involved in Sheree's murder, and the Ohio warrant gave no
permigsion o search for pictures of Sheree. :
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Assistant prosecutor Durig told the jury that Rydbom hid the seized pictdres of
Sherae Petry and, thus, hid lingerie also?3 during the May. 1996 Ohig gearch.
| But, search photographs from the May 1996 search depict on Rydbom’s dresser a
photograph case (opene_d} with_ a picfur_e of Shereé Petry. The search photos also depict the
~ photo case in different positions, proviﬁg cops saw and handled the photograph case.74
The panty trial was a juicy "key" fo convicting Rydbom of his best friend’s murder.
The fact t_hat Rydbom did riof hide photographs of Sheree Petry While still in Qhio refutes-the
prosecution team's basis for claiming that he acquired and hid lingerie in May 1996. '
De!éying Fiydborﬁ's trial allowed cops to hot remember seeing pictures of Sheree
.durir‘;g their Ohio searches; a canard used by prosecutors to paint fheir Jjungue masterpiece.
3. Grand Jury Transcripls |
Ohio refused to release Ohio grand jury tastimony 75 of ovei‘_a dozen prosécuﬁon
witnesses’® for impeachment ét the West Virginia trial a year later, West Virginia refused fo
subpoena the mateiﬁal,.TT and Judge Heed- refused to compéi the production of evidence or
otheMi_se sanction the prosecution team.78 Transcripté.of tfiaj withesses’ pre\féous grand jury

testimohy would likely further ifuminate the prejudicial effects of delaying Rydbom's trial.-

73 Triak 02-03-98, p.-3438. {Durig: "This underwear and these photographs were somewhere. |
rmean, you know, this Isn't science fiction. You don't just snap your fingers and it's created. if's
somewhere. Whera was it? Where was this evidence of a ¢rime? It was hidden.”).

74 The top picture in the photograph case is of Sherse Petry standing with Sharon and Howard

- Rowsey at Marietta Callege, This phota, like State's Exhibits 39 (A), (B), and (D), is part of & saties
made in August 1993, which Susan Morris Hauck still has the negatives for (Trial: 01-20-98, pp.
1776, 1800-1802). The nagatives would show the dresser photo's place among the seized
photographs, and further negate the claim of Rydboim hiding pictures and panties. '

75 Petition for Disclosure of Grand Jury Record, Wash. Co. Common Pleas Court, Cage # 98-CR-2
{denying Rydbom's request for grand jury testimony to be given to Judge Reed); Trial: 01-20-88,
pp. 1625-1627. Cf State v. Rydbom, Ohio 4th Appellate District, Case No. 97-CA-16 (Ohio trlal
and appeliate courts agreed, without digsent, Ohio lacks any jurisdiction over Sheree's murder -~
which begs the question: why not release evidence lo the state having jurisdiction?).

% Hoover, C. (1896, De¢. 4). Grand jury files murder indictment. The Marisita Times, p. 1A,
{("Thirteen to 14 witnesses testified to the grand jury in the case, {(Ohio prosscutor) Rings said.”).

77 States addressing the issue agree Uniform Act to Secure the Altendance of Wilnesses From
Without a State in Criminal Proceedings allows issuance of subpoena for witnesses and
avidence. Soa 7 ALR. 4th 836: State v. Harman, 270 S.E.2d 146 {W.Va. 1980).

78 Pretral 09-26-97, pp. 75-76 (Judge Reed says-W.Va. R: Crim. Proc. shall apply - e.g. Rule 26.2);
Pretrial: 10-03-97, pp. 39-41 (Judge Reed orders WV to make every effort fo obtain OH grand jury
transoripts); Pretrial: 12-02-97, pp. 41-42, 114-117 (Judge Reed reverses previous orders: "... |
don't think that | can ask [W.Va ] fo get something in Ohio if they have to rely on somebody else fo
do it™); Pretrial: 12-30-97, pp. 20-25 (Judge Reed refuses to sanction Ohio and West Virginia
offictals for refusal to make available grand jury testimony of trial withesses.}.
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Representation Issues

REPRESENTATION ISSUES

L STATE INTERFERENCE |

The .trial -judge, Jeffréy B. Reed, wronQ!yr rﬁisled Rydbom into accepting a defense
setup where Rydbom was assigned' strategic control over his defense without self-_
representation, and where court-appeinted lawyers "represented” Rydbom without having
strategic control over his defense7® and; thus, violated Hydbom‘-s_.rfundamental rights to: (A)
| self—representatidn; {B) assistance of counsel, and; (C)rdue process of law, in violation of the

‘_ Sixth and Fourteenth Amendments to the United States Constitution.

RELEVANT FACTS | |
On September 25, 1997, in a motion'l’(o dismiss the indictment against Rydbom for
speedy {rial violétions, Judge .Reed and the prosecutors were informed that Rydborﬁ', "has
gven prom'ised ta dismiss his counse! if ény de!ay was to be attributed to the defe.nse.“SO' _
 Two weeks later, on October 10, 1997, Judge Reed receivéd and _granted the
prosecutors’ 'impromptu'request for .furfher trial delay, blamiﬁg motions filed by court-
appéint_ed defense lawyers for the additional delay. Juﬂge Reed refused to allow Rydbom to -
waivé .'all non—speedy-triai muotio-ns which should have obviated Judge Héed‘s excuse for
granting the orosecution team's impromptu request to further delay trial 81
| On October .1 5, 1997, Rydbom submitted a petition for writ of prohibition, /n prc:pria'
persong, o the Supreme Court of Appeals of Wesf Virginia (hersinafter SCAWV) frying to

| prevent further trial delay. The SCAWV refused the pefition without comment.

-7 See Circuit Court Clerk's version of the "gomplete record” pp. 938-939 (Judge Reed's writlen
order declares, "that the defendant has the right to have autharity over the strategic decisions
concermning his case, that his counsel shall remain counsel of record and the defendant must

. inform the court ton days prior ta trialas to who and what guastions he wants asked.”),

80 Clerk's version of the "Complele Record,” pg. 238, :

8 Protrial transcripts: 10-10-97; (pp. 4D, 43 of transcripts unavailable to Rydbom).  Compare with
Pretrial_transcripts: 11-05-97, pg. 25:12-17. (Judge Reed: "So I'm assuming that {Rydbom] is
receiving all the motions that [Radelif and White] file, and ... if he would have said, ' dont want to
pursue that, then you could have withdrawn that motion. 1 mean, 1 don't think that simply because
a motion's filed, that it has to be heard.”™). What a convient flip-flop for Reed. :
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Representation Issues
On November 4, 1997, Rydbom filed a motion to represent himself.82 On
November 5, 1997, Judge Reed decided io "take care of' Rydbem'é motion fo represent
himself.83 Judge Reed asked Rydbom i he still wanted fo pmceed pro se, to which Hydbém

e?pcnded "yves."84 Prosecutor Virginia Conley then asked that a psychiatric evaluation be

regarding Rydbom's competency.85
' In a seemingly c.oliateral .but factually related issue, Judge Reed claimed R_ydbom
misundérstood the proceedings against him, saying -Hydbom was wrong. when claiming in-his _.
motion to rapresent himself that Reed found defense motions to be fited in bad faith:
I did niot make ‘that finding, Mz. Rydbom. I said that the conduct of commg m
here, filing all these motions, and then when those motions caused delays, 1o

waive the motions so that you can have your speedy trial, causes me to have
some concerms as to whether they are made in bad faith.86

However, at ‘the October 10 1997, heanng, assistant prosecutor C. Scot Durlg o

made the fa!!owmg statement

* First of all, their wﬂhngness to withdraw all of the pending motions we believe . -

is evidence that they shouldn't have filed those motions, clearly, to begin with.

They were filed to take up the Court's and the State's tlme 87
And Judge Reed readily agreed with prosecutor Dung s statement.

1 think what the State has said has some truth to it in terms of how many things

have been filed jusi for the purpose of havmg the heanng to take up the Court's

time, t00.8% {eriphasis added) _

' Rydbom had no misunderstandmg Lawyers fe!e motions in bad faith when they file

motions Just for the purpose of taking up the courts tlme Whats weird is that Judge Reed
refused to aliow Rydbom fo withdraw the bad-faith motions filed by court-appointed lawyers

because "it is just the lesser of two evils."89

8  Clerks version of "complete récord,” pp. 524-526.
83 Preirial ranscripts: 11-06-97, pg. 1-41..

84 Protrial trangcngts 11-05 97 pg. 1.

85 Pretrial ransgripts: 11-05- 97, pp. 2-3.

86  Pretrigi transcripts: 11-05-97, pp. 3-4. Compare with F‘r@tnal transcripts: 11-05-97, pg. 25: 12-17.
87 Proirial trangeripts: 10-10-97, pg. 37.

8  Prefrigl franscripts: 10-10-97, pg. 39.

80 Prefrial tranggript: 10-10-97, pg. 39. Agam compare with Pretrial Transcript: 11-05-07, pg. 25.
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_ " Representation Issues
Instead, Judge Reed imposed the greater of two evils upon Rydbom - further frial
delay - in spite of Judge Reed knowing: (a) Rydbom wasg not willing to allow defense motions
to be used as an excuse for denying his right fo a épeedy trial; (b) Rydbom waé willing to
forego whatever wag necessary in order to secure a speedy trial; and (c)_ Rydbom promised
to dismiss court-appointed laveyers if further delay wés to be attribuled to tﬁem.gﬂ
| Judge Reed went on to mention some potential probiems associated with
proceedmg pro se and asked Rydbom again if he still desired to proceed pro se Rydbom |
explained his posmon on the matters referred to above and said he wanted to have overndmg
* authority and re_sponsibi!ity for what gets pursued with regard to the underlying case. Judge
Reed replied that the client aIWays i:ontro!s-\n)h:atvhappens and the other rﬁaﬂers were fait
accomnpli, thus further discussion of them was "wasting time.’ 91 7
| Rydbom said if he was aliowed to invoke his right to represent himsalf he wou!d
have the authority and respanuibmty 1o file rmotions on his own behaif so he wouldn't have o
worry whether his concems were addressed prompt!y 92 _
Judge Reed said it sounded like Rydbom wanted io file motions but st&l! have his
_ attorrie_ys. Rydbom. fespond_ed that he believed a person's right to self‘representauon is the
opposite side of the same assistance-of-counsel coin, and if Rydbom did not have to totally
abolish the side with the assistance of 'ceunéél then he was not going to. But, if Rydbom had.
toin order fo be allowed to reprééent himse}f then he would.33 | a 7'
'Judge .F{eed aSked: what Hydbom r‘neanf by "represent“ himself, and whether
Hydbom actually wanted to question witnesses, make opening statements, etcetera.
Rydbom said he did want thls and asked if Judge Reed would have a problem with one, or
more, atiomeys assisting him as long as Rydbom made the decisions. Judge Reed again

repeated that Rydbom made the decisions anyway.24

%0 Clerl's version of the "complete record.” pp. 232-243.
91 Protrigl transeripts: 11-06-97, pp. 8-2. :

2 Pretrial transcripts: 11-05-97, pg. 9.

93 Pretris franscripts; 11-06-97, pp. 11-12.

84 Pretrial franscripts: 11-05-97, pg. 12.
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Representation Issues

Rydbom said it was his understanding that attormeys have the right o decide
strategically how their client’s defense is going to be run. Judge Reed disagreed and asked
prosecutors whether Rydbom was correct 85

Assistant prosacutor Dan Fowler agreed with Rydbom's interpretation. Judge Reed
told prosecutor Fowler to get the law for that because Judge Reed did not understand
Rydbom s lnterpretatlon to be correct. While Mr. Fowler appears to have fetched a couple of
West \ﬁrgmta cases on self-representation, nothing regarding strategic/tactical controi of a
defense was produced.9

Appointed Iawyer White sided wnth Judge Reed wrong!y c!almlng {aFave's Cnmma!
Procedure hornbook mterpreted Faretta v. California, 422 U.S. 806 (1975), as cutting against
the grain of earlier cases giving exclusive strategic!tactlcal control to attomeys 97

Importantly, Judge Reed refused Rydbom access to a law library,98 so- Rydbom
was unable to find and cite authority regarding who has the lawiul and tragitional power fo
manage a cnmmal defendant s defense. _ | '

' Rydbom stressed thet he wanted to be sure he had authority and responsibility to
make strategic decisions. Rydbom exp!amed fhat the eonly way he knew to prevent the
recurrence of past problems was if he had the reins and could make the strategic decisions. 99

Judge Reed asked |f Rydbom just wanted the authonty to make strategic decisions
and have ‘the utimate say as to what happens in his case. Rydbom said it had to go farther,
" but that was his pnmary concemn. Rycibom added he wanted the-court fo address h|m whenit
came fo certain issues.100 Judge Reed again maintained the client always decides what

strategies to take; e.g., whether to present certaih_ defenses and what witnesses to call.101

% lpid,
% Pratrial Eanggrlm_;s 11-05-97, pp. 12-13, 26.
97 Pretrial transcripts: 11-05- 97 pp. 26-27. See generally, W. LaFave, J. lsrael, & N. King, 3 Crim.

Proc. §11.6{2) (2d ed. updated 2006).
%  Protrial transcripis: 08-27- g7, -
9 Pretrial franscripts: 11-05-97, pp. 17, 18.

00 Pretrial ranscripts: 11-05-97, pg. 20.
101 Prefrial transcripts: 1 1-05-9?, pp. 21-22.
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Representation Issnes
Court-appointed lawyer Pat Radcliff told Judge Reed he did not think he and court-
appointed lawyer Bruce M. White did anything against Rydbom's direction, but he didn't know |
he was required to get personal approval for everything he did. Judge Reed said he didnt
beheve lawyers needed fo get a personal stamp of approval on every motion, eii:her 102
One might ask: if appointed lawyers never acted in opposition to Rydbom s wishes,
as Radcliff claimed, t_hen why did Rydbom express hlS unwﬂil_ngness for their motions to be
used as an excuse for delaying trial? Why, during arraignment, did Rydbom, rather than
appoirted lawyer Bruce White,' pe_rsonally object to delaying trial through another court
term?103 Why did Rydborﬁ earlier promise to dismiss court-appointed lawyers if further delay
was fo be attrib_uted fo them?‘l 04 Why did I_awyers give Ju_dge Reed an excuse for further trial
' delay by the dilatory fiing of defense metions?105 Why did Rydbom, rather than lawyers,
appeal for a_.writ\ of p_rehibition against Judge Reed's further delaying of trial?106 Why did
\'Radcliﬁ and White disclose Rydbom's private communications fo the presetutore?iﬁ? All of
these occurences were before Flydbem s self~representatlon motior. Yet Judge Reed
clatmed Rydbom was gettlng premium quality out of [his] two attomeys. "108
Judge Reed told Rydbem to tell him exactly what Rydbom was Wantmg Rydbom
said he wanted to act pro se with attorneys acting as standby, hybed or ce-eeunsel his first
choice beihg_ co-counsel, and his second choice being etandby ceuneel;_mg just as'presented
ir Rydqu's.wﬁtteh motion to represent himself. '
7 Judge—Reed“ asked if Rydbom wanted fo proceed as ee&eeunsei. Rydbom said he
believed he'Would be acting pro se because he would be the ultimate decider of what weuld go

on, and somebody had to be m charge of the case.110

102~ Pretrial transeripts: 11-05-87, pp. 23-25.°

103 Araignment. 07-28 -97, pg. B,

104 Clerlds version of the ggmglete record,” pp. 232-243.
05 Pratrial 10-10-97, pp. 7, 18. N
105 g.er. Bydbomyv. Reed, SCAWY No. 972199.
07 - Prefrial transcripts: 11-05-97, pp. 13-14.

108 Pretrial franscripts: 11-05- 97 pa. 4.

109 Preirigl ranscripts: 11-06-97, pg. 36.

10 bid, at pp. 36-37.
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Representation Jssues

Judge Reed again insisted that, even though Rydbom had aftorneys reprasenting

him, Rydbom was ultimately the one who made the final decisions as to whatever course of

action was taken. Rydbom asked if that also applied to how the case was prepared, and
Judge Reed said that was right.’ 11 o | 7

| After about an hour-long discussion and argument, as summarized above, Rydbom

finally capittjtated to Judge Reed's set up, Which was that Rydoom would "have the ultimate

_ .chiecision on aﬁ of thoge matters [discussed abovel, maiteré of strategy, and all those thfngs,"

but Rydbom would not be actively pa&icipating in the course of the trial!12 unless Rydbom

‘submitted a specific recjuest as foa Speciﬁc witness, etc., ten {(10) days before tﬁél s0 the

prosecutors. could have '-a chance to-participate.113

ARGUMENT | )
Judge Reed violated R‘ydb:‘o'm's rights to both: (1) self-representation and (2} the
 assistance of counsel by wrongly misleading Rydborh ‘intca‘a defense sstup Whgre Rydbom
'suppo'sedly managed his defense without fepreseniing hirﬁseif, and court-a?ppointed.léwyérs
su'ppo'sedly. repreééntéd Rydbom without managing his defense. . | |
In New York v. Hill, the U.S. Supreme Court, in a unanimous opinion, held:
- Although there are basic rights that i;he attomey canmot waivle:lw'rithout the fuIIy

informed and publicly acknowledged consent of the client, the lawyer has - and
must have - full authority to manage the conduct of the frial.114

: Attorne_ys have a!ways' had "wide latitude ... in making tactical decisions."15 it is - .
- presumed that all signiﬁcant decisions were based on the attorhéy's:reasonable professional
judgment. 116 A represented defendant has only fimited authority to make certain decisions:

whether to plead guilty: waive a jury trial; testify; or take an appeal. 117

11 Pretrial fransgripts: 11-05-87, pp. 36-37.

112 Pratrigl trenseripts: 11-05-97, pp. 37.

13 Prefrial transcripts: 11-05-97, pp. 32. T e
114 zggvérs\}f}ork v, Hill, 528 U.S. 110, 114-115 (2000} (quoting Taylor-v. Hinois, 484 US 400, 418

115 Sirickland v. Washington, 466 U.S. 668, 689 (1984).

16 |d. at680.

117 Jonesy, Bames, 463 U.8. 745, 751 (1883).
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Representation Issues
The "right to the assistance of counsel,” the Court has noted, "has been understood
to mean thé‘c there can be no restrictions upon the function of counsel in defénding a criminal
prosecution in accord with the tradifions of the adversary factfinding process that has been
constitutiona!ized'in the Sixth and Fourteenth Amendments."118 |
Consequent!y, logic dictates that state action, whether by statute or trial court ruling,_
which prohibits counsel -from making f_u!i use of his lauﬁful and traditional authority fo make
binding_ decisions of trial strategy, amounts to constructive danial of counsel. 119 |
| in contrast .to a represented defendant, a "pro se deféndant must be allowed to
control the organiiation and content of his own defense, o make mofions, io argue points of
law, to pariicipate in voir dire, to question witnesses, and to address the court and the jury at
: apprapriate points iﬁ -the friai.“120 During self-represeh’taﬁén, and ohfy duri_ng' self-
repreéentation, it is the defendant's judgment - not the atfomey's - which is exercised to
manage the trial. | | |
| Jﬁdgé Reed vociferously mis'leg_:& _F}ydborﬁ on the fundamental right r.sf' self-
rep.resentation.fa?f. Rydbom wanied to exercise his judgment'to manage his defens_eﬂ?—z
cotrectly believing _seif~repreéehtation was the appropr_iaté avenue of-achieving_his goal.
Judge Reed, 'hpwe\'rer, wrongly and repeatédly ins‘tstéd that represenfed defendahts are the

‘managers of their own defense.123

18 Yarborough v. Gentry, 540 13.8.1, 5-6 (2003},

- 119 Sae generally, Herring v. New York, 422 1.8, 853 (1975).

120 McKaskis v. Wiggins, 465 U.S. 168, 174 (1984). '

121 Elementary faimess is violated when a frial court misieads a defendant concerning a fundamantal right.
See Jenkins.v. Anderson, 447 U.8. 231, 240 n. 6. {1980).

122 Pretrial transcripts: 11-05-97, p.12 ("make the decisions”), p.17 ("have the reins and make the strategic
decisions”™, p.19 {1 want to make sure | have ... the authority and responsibility to. make stratagic
decisions.”), p.20 (same), p.36 ('be the ultimate declder of what's going on ... to be in charge of the case”);
see also Defendant's Motion to Represent Himself, filed 11-04-97, 'p.1 {"control over his defense"), p.2
{"Dafendant belleves that his interests would be better served if he representad himself .."}, p. 3
{"Defendant invakes his right to proceed pro se in this matter, and asks that this court dismiss Defendant's
attorney's as counsel of record.”}.

123 Pratrial transeripts; 11-05-97, pg. 8 ("the client-always contrals what happens.”), pg. 2 ("you naed to know,
and 'm assuming that you knew this, you have control of what happens, what Motions are filed, you know -

" hen they're tiled --"), pg. 12 ("You make that decision anyway.”), pg. 21 (ulimately it is the defendant's
decision.”, pg. 31 ("the Defendant has said he wants to be abie o be -- he wants to be able to make
sirategic decisions. | thought, still think, that he aiways has had that right"), pg. 37 ("And that's what I've
said, that you are ultimately the one who makes the final decision as to whatever course of agtion s taken ...
you still have the final decision as to what is done in terms of strategy, in terms of what motions are filed, in
terms of what withesses are questioned --").
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Representation Isstes

i, in Judge Reed's view, all criminal defendanis control defense sirategy, then what
exactly is the difference between hybrid, standby, and co-counsel representation? indead,
what is the.purpose, in 'JUdge Reed's view, of self-representation at all? |

The law in this mafter can be surﬁmarized as follows: A r_epfesénted criminal-
defe_ndant controls only the objectives of his defense, but the lawyer controls the means used
for achieving the defendant's obje‘ctfves. fa c_riminal defendant so entitled wants fo control
the means of_ achieving defense-related objectives, then the various goals of thé adversary
e sys't.ekm méndéte ée!f—represeniation, with the authority and responsibﬂitieé that come with it. |

Along with misleading Rydbbm away frém self-representation, Judge Reed's .
defense setup converted the appointment of c_ounse'l info a 5ham; info nothing more than an .
~ emply formial compliance with the Constitution's requirement that an accused be-prdvided thé
assistance of _counsei, since attornéys were stripped of strategic control of the_ defense. |

_;fhe Supremé Court has found conétitutEonai error requiring automatib réve.rsal when
tri'é! courts have wrongiy dehied counsel the abi!ity to make independent decisions about how
to conduct the defense.124 lLikewise, denial wof counsel altogether, denying counsel of one's
choice, and denial of the right to self-reprasentation are all "'sfruéiu;al defects” immune from

harmiless error analysis.125

% DISLOYAL ATIORNEYS |

| . Court-appointed fawyers. 4} \fi'oia'te.d_ attorhéy-client donﬁdenfialiiy,_ (2) refused to
follow Rydbom's directions, {3) acted in opposition to Rydbom"é défehse—related efforts, and
waived Rydbom's rights- without his permission, in violation of (a) Judge.Reed's unworkable

defense set up, and (b} the Sixth and Fourteenth Amendments 1o the U.S. Constitution.

124 Strickland v, Washington, 466 U.S. 668, 686 (1984) (citing Geders v. United States, 425 U.s. 80
© (1976 (bar on attorney-client consultation during overnight recess); Herring v. New York, 422 U.s.
853 (1975) (bar on summation at bench trial); Brooks v. Tennaesses, 406 U.S. 605 (1972)
{requiring defendant to be first defense withess); Ferguson v. Georgla, 365 U.S. 570 {1261) (bar
- on dirsct examination of defendant)).
125 U.S. v, Gonzalez-Lopez, 126 8.Ct. 2557, 2564 (2006) (citations omitted).
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Representation Issues
A Violation of Confidentiality

1. According_ to Prosecutor Virginia Conley, court-appointed lawyers

made statements to her to the effect of, "IRydbom] wants this witnees, wants this officer
 here," and, "he won't let us show this document."126 |
_2.' ~ On or about December 2nd and 4th, 1938, While refusing to allow

Rydbom to file his own request for direct appeal, Judge Reed made a comment about his
having had ex parfe communications with atorney Bruce White regarding Rydbom. |
Transcripts of post-sentence .proceedings have nbt been- made part of the record, and such

trénscripts 'are necessafy to prove the fact and content of Reed's _disclosure.r | 4

3 Cburt_-appointed lawyers Bruce White and Patrick Radc!iff helped the

_pfosecution team (without Rydbohj’s consent) make & television 5how, depicting Rydbom as
Sheres Petry's m_urdererjﬁ Thé job of the court-appointed lawyers was to give producers
the image of being feir & balanced. During the show, lawyer White said Rydbom's

charaéterfpersanaiity was fﬁdnsistent with the State's theory of the cass. ' | ‘
h Rydbom ne\?e?‘gave permiséich fo:"court-app.c:inted lawyers 1o reveal information

obtained as a result of, or relating fo, the._ir representation of Rydbom. .

B Sabote’a@ng'ﬂy@az’ﬁ"s DEfense 7
1i. Courtfappointéd lawyers failed fo offer into evidence the many
- (hundreds) local newspaper and television stories and promos associating _Rydbom with
Sheree Petry's murder, or other admissible evidence, which'woui'd have rais.ed a presu.mptio'h
of prejudice justifying {a) chahge of venue and/or (b} mid-trial polling of the peit jury.
2 Couﬁ-appointed anyers'refﬁsed Rydbom's directions to obtain and

share with Rydbom prosecuﬁon exhibits, fifty-two of which were admitted into evidence.128

126 Prefrial: 11-05-97, pp. 13-14. o

127 Ses The Prosecuiors: In Pursuit of Justice. (Discovery Channsl, television series), Deadly
Fixation, (Feb. 16, 2002, episode by Mew Dominion Pictures } {This episode was repeated on the
Discovery Channel approximately every other month for the next four years.).

128 Such exhibits included: State's Exhibit #s 21 (A-E), 22, 39 (A-D), 40, 67-70, 72-77, 81-84, 86-94,
97-99, 101, 103-107, 109, 116, 118-119, 122-126.
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3. Without Rydbom's consert, lawyer Radcliff asserted his personal

beliefs to the jury (an ethical vio!z;\tion in iteeld) that Steve Rutter actually did see Sheree's

murderer drive away from the storm drain area where Shereg's body had been dumped.129

B Court-appointed lawyers refused Rydbom's direétion_s for them to:

(@) investigate the suggestiveness, impropriety, and unreliability of Steve Rutter's prefrial
identiﬁcations,130 {b) seek the testimony of an expert in the field of eyewitriesé identification,

untit the last days of the month-iong trial, 131 and (#) type and submit Rydbom's offer of proof
‘ pgrtaihing to the use of an expert in the area of eyéwithess identification.132 | ’ |
| 5 Court—appoihted Iawyers-, in dontrast to Rydbom's direcﬁons,

requeé_ted a blanket admission of lingerie if any I-ingerié was to be admiﬂed bver dbjection.133 7

| 8.  Court-appointed lawyers réfused Rydbonﬁ's_ directioﬁé to object o

impropér statements made by p_roseéuta_rs during closing argumehts.134 Prosecutor Vi'rgi'nia

Can!éy,' for example: vouched for the honesty of her witnesses: 135 commeanted on Rydbom's

rafusal to Spe_ak to the pqlice;135 and, asserted personal knowledge of Rydbom's guilt. 137

‘C. WANING RYDBOM'S RIGHTS
1. LostorMissing Evidence Insiruction
Without'_advisihg Rydbom'that such was available, courf-appointed lawyers forfeited

any right Rydbom may hai/e had to a state-created lost or missing evidence instruction. 138

20 Tral 01-08-98, pg. 745. (Radclift "l think [Rutter] saw the killer driving that dirly white car.”). o
130 Lawyer Radcliff said State failed to disclose photo inaup; see Sentencing: 04-17-98, pp. 18-19.
13t Trigl 01-28-08, pp. 2767-2774; Trial: 01-29-98, pp. 2775-2794; Tral: 01-30-98, pp. 3233.

132 Jriah 01-20-98, pp. 2775-2794. : :

138 Trial: 01-22-98, pp. 2037-2042; Trial: 01-28-98, pp. 2694-2699.

135 . Sentenging: 04-17-98, pg. 22, ‘ '

135 Tral 02-03-98, pp. 3530-3531 ("Well, they were honest with you. Leon Saja, Susan Moris,
Howard and Sharon Rowsey, they got up here and they told you what they knew and what they

- remembered.”).

136 Triak 02-03-98, pg. 3534 ("Just ask yourself — your best friend's been murdered. You know the
police want to speak with you, and you choose not to help them. You need to ask yourself why
somaone would do that™. See generally, Paople v. Welsh, 58 P.3d 1065 (Colo. 2002}
{analyizing split among federal clrcuits and holding admission of nontestifying defendant’s pre-
arrest silence as substantive evidence of guilt and prosecutor's commant upon it violated privilege
against selt-incrimination); accord, State v. Leach, 807 N.E.2d 335 (Ohio 2004).

137 Trigl 02-03-98, pg. 3536 ("And one thing that we know for sure is that Dennis John Rydbom
murderad Sheree Ann Petry.").

138 State v. Osakalumi, 461 S.E.2d 504 (W.Va. 1995)allowing inferenice unfavorable to the state).
See Par IV Two-State Tag Team, infra (prosecution team destroying and withholding evidence).
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2 Peremptory Challenges

At-the suggestion of Judge Reed, court-appointed lawyers wai\red Rvdbom's state-
created right to exercise peremp{dry strikes against aliernate jurors, without ever advising
Rydbom of such right, and without obtaining Flydbom's consent.139

West Virginia Code §62-3-3 provides in pertinent part that:

Earch gide is entitled to one peremptory challenge in addition to those
otherwise allowed by law if one or two alternate jurors are to be impanelled,

and two peremptory challenges if three or four alternate jurors are to be

nnpanelied The additional peremptory challenges may be used against an

alternate juror only, and the other peremptory challenges allowed by this
sectmn may not be used against an alternate juror. 140 '

In Rydbom's case, four alternate jurors were grouped with regular ;urors during
peremptory challenges and Rydbom was aliowed to exercise only reguiar peremptory_ stnkes
- and not the two exira challenges against alternate jurors provided by state law. |

| | F{ydborrr personally exercised all peremptory strikes fo which Rydbom thought he
' was entlt!ed During that time, lawyer Radcliff worked on other maiters, and tawyer Whrte
absented hrmself from court procaedings to punish Rydbom for belng dissatified with White.

On the fourth and final day of | jury delrberatrons a regular juror (Betty J.) called in
srck and was repiaced by an alternate juror (Mansoor M.)4

: 3._ Hearsay Staiemenis | V

Without first advising Rydbom or obtain‘ing his consent, Couri-appointed lawyers
waived any right Rydbom may have had to use hearsay statements aftributed to a deceased
witness, Gary Prckenpaugh as cumulatrve - but stil vrtal -- evidence refuting Steve Rutter 8 |

alleged srghtrng, the same momlng of Sheree Pefry's murder of Rydbom dnvmg away from

the dead-end street where Sheree Petry's body had been disposed.142

139 Prefriak 12-23-97, p. 42, Trigh 01-07-98, p. 336.

0 Accord W.Va. Rules of Griminal Procedure, Ruls 24((:)

141 Triak 02-06-98, pp. 3610-3614. .

142 Clerk's version of ' Com,glez‘g Record" pp. 762-767, Trial: 01-16-98, pp. 1613-1614; Trral 01-
20-98, pp. 1622-1623; Triat: 01-21-98, pp. 1833-1836; Triak 01-29-98, pp. 2002- 3004 Trial:
02- 02-98 pp. 3239- 3244 3323 3324,



Search & Seizure

PART THREE
SEARCH B SEEZURE

The trial judge, Jeffrey B. Reed, unlawfully allowed Rydbom's property to be used
against him, whereas the properly was seized in violation of Rydbom's fundamental rights to
be free from unreasonable searches & seizures, and to due process of law, under the Fourth

and Fourteenth amendments to the United States Constitution.

o ool -

'_ L NO NEXUS BETWEEN THINGS SOUGHT AND EOCATION SEARCHED '
On Navembe_r 12, 1696, Judge anald Reinstein of the Maricopa County, Arizona,

~ Superior Court signed a search warrant for Phoenix Police to search 911 East Medloék- Drive
for _items {e.g. lingetie) listed in the search warrant. 143 | | |

| The affidavit for the Arizona snarch warrant contained the uhsubstantxated clairm that
the affiant, Phoenlx Police Betectzve Brian E Mecindoo:

A. Has probable cause to believe that the iterns were on the premlees
' known as 911 East Medlock Drive; and,

B. received the fol!owmg information !eadmg him to belleve that
- evidence can be located at 911 East Mediock Drive.

However, the entire body of thé affidavit was spent depidt_ing Rydbom as being
obSésSEve!y in love with Sheree Pefry, and the affidavit failed to offer ariy nexus Iinkin'g

Rydbom or the items sought Wlth "the premises known as 911 East Medlock Drive."

Consequenﬂy, it was fmposs:bfe for Judge Reinstein to have made an mdapendent
determination of probable cause for searchlng 911 East Medlock Dnve
~ Even an uncorroborated t:p from an unknown, unavailable mermant who heard a

rumor that the Kems sought were at 911 East Medlock Drive would have offered a better link

 between the items sought and 911 East Medlogk Drive than actually existed here.

143 See Pretrial Transgripts: October 8, 1997, pp. 88-98 (State's Exhibit #15 = Phoenix, AZ, Search
Warrant # SW 96-00166 and accompanying documents.).
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18 OHIO SEIZURE OF RYDBOM'S ARIZONA PROPERTY
| Judge Ronald Reinstein, in issuing Search Warrant No. SW 96-00166, ordered
Phoenix Police Detective Mclindoo to retain the seized items in his custody or in the custody
of the Phoenix Police Department, as provided by Arizona Revised Statutes § 13-3920.
Arizona Revised Statutes § 13-3820 stafes:
‘ All property or things taken on a warrant shall be retained in the -
custody of the seizing officer or agency which he represents, subject to the
order of the court in which the warrant was issued, or any other court in which
such property or things is sought to-beused as evidence.
On or about November 18, 1996, Judge Reinstein ‘.agaiin spacifically ordered,
"appointing the Phoenix Police Department for the purpose of retaining possession of any

property seized pursuart to [Seafch Warrant No. SW 96-001 66_ N

Instead of compfying with Judge Reinstein‘s orders, Phoenix Police Detetlive Brian

E. Mclndoo bestowed every bit of Hydbom's-seized property to Marietta, Ohic, Police Sgt. 8

Richard Meek -- absent ény well-established exceptions to éhé warrant reguirement.

B WESTVIRGINIA SEIZURE OF RYDBOM'S PROPERTY

{Ohio agents refused to retumn Rydbom's_seized property to him and, instead, gave it

to West Virginia agents -- absent any well-established and specifiéa!ly@eline&ted exceptions

~ to the warrant requirement.

LA NEFFECHVE ASSISTANCE OF COUNSEL
| Court-appointed Iawyers- failed to allege that:

A. The Arizona warrant affidavit violated the Fourth Amendment by failing to B

offer any nexus linking the items sought with 911 East Mediock Drive;

B. Ohio's seizure of Rydbom's Arizona property violated the Fourth
Amendment because (1) Ohio did not have probable cause to believe a
homicide occurred within its jurisdiction, (2) Ohio did not obtain a warrant,
and (3) none of the well-delineated exceptions to the warrant regquirement
existed during such seizure; and

. West Virginia's seizure of Rydbom's Ohio and Arizona property viclated the
Fourth Amendment because (1) West Virginia did not obtain a warrant, and
(2) none of the well-defineated exceptions to the warrant requirement existed
during such seizure.
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PART FOUR
TWO-STATE TAG TEAM

Ohio and West Virginia joinlly prosecuted Rydbom so as to deprive Rydbom of a fair
trial, in violation of Rydbom's Compulsory F’roéess, Confrontafion, Due Process, and Equat

Protectiqn rights under the U.S. Constitution's Sixth, and Fourteenth Amendments.

* TERRITORIAL JURISDICTION

' On Memorial Day weekend Saturday, May 25, 1996, at about 1: 05 p.m., Sheree
Petry s body was found by a unnatlng lawn-care worket, in a storm drain on the bank of the
Chio River, at the dead end of South 7th Street, Marietia (Washington C_ounty),-Ohso.

'. Four days later, on May 29, 1996 Marietta Police Sgt. Richard Meek fold
Wt!liamstown W. Va Police Ghlef Lon Starkey that he (Meek) was convinced Sheree Petry
had been attacked at her Willamstown (Wood Ccunty) home Thus, West Vlrgmla had |
jUi‘ISdICtIOﬂ to investigate and prosecute S_heree 5 murder. For the next eaght (8) months, weth_
the consent of West Virginia eﬁ' cials, Qhio agents exercised exclusive control of the case.

Using facts already in Chio's possession before arres,tmg Rydbom, the Chio cour‘cs

| agreed, without dissent, that Ohia has no jurisdiction over Sheree Petry's murder. 144

' &HUFE!}ER CASE MOVESTOW.Va,
West Vlrgmla |ssued an arrest warrant for Rydhom the same day (Jan. 27 1997) the
Ohio indictment was dlsmissed for lack of jurlsdlctlcn According to local newspapers

Washington County prosecutors met with Wood County prosecutors
Monday [01/27/97] i Marietta to hand over court records and other trial
information.

"We made copies of the files for them, and whatever they ask us to do,
we will try to help," said (assistant prosecutor) Rings. "Of course once you
begin something you want (o see it through.”

Ohio lead investigator Rick [Mleek reiterated, "We re just going to help
any way we can."145

44 State v. Rydbam, Ohio 4th Appellate District, Case No, 97- CA-16.
145 Sequin, C. {1887, Jan. 28). Rydbom murder tngl moving to W.Va.. The Parkersburg News. p. 1A,
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and;

"They've been really helpful in this case,” [Wood County Prosecutor]
Conley said of Washington County authorities, who traveled to New Jersey and
Arizona to invesiigate the case and bring back Rydbom. ,

"At this poimi, I'm sure we'll be handling it with their assistance,”
Conley said of her prosecutor's office. "The (Washington County) prosecutor's
office has offered as much assistance as possible."146

RYDBOM'S PROPE_RW!PRNAGY

Ohio did more than just share information and files. 'omo refused to retum
" Rydbom's seized properly 1o 'hirh and, instead, gave it fo Wést' Virginia absent any
| spacifically established .;:ind well-delineated exceptions té the warrant requirement.157

On June 3, 1995, Rydbom fried to retrieve his property seEze-d on May 28th, Ohio
cops fesponded lafer that day with another search warrant against Rydbom, ad_ding items
which they already seized to the second search warrant. | _ |

On June 7, 1996, Rydbom‘s Ohio aﬁorney -asked the Washingtan County Court of
Common Pleas to order the retum of Rydbom's property because if wasn't !i;ted on the
warrant and wasn'f invol‘;ré.d in Sheree Pétry‘s murdér. This toé waéunsuccéssfulﬂﬂ

In November 1986, Ohio cops went td Arizona and -seized'more of Rydbom's
property (fingerie} without Rydbom's con’sénﬁ,’ without a warrant, and without a subpoeha.MQ

In July 1997, Rg;dbom fled a motion to the Ohio trial court for the retum of his -
property. Cnce again denied._150' : |

| Instead, _Ohio'gaﬁé Rydbom's Ohio and.Ariz_éna belongings fo Woest Virginia, without

ény well-established excéptions to the warrént requrirement.‘ Ohid bops continued executing

warrants against Rydbom (e.g. internet records) after the Ohio indictment was dismissed.151

146 Hoover, C. {1997, Jan. 28). sends murder irial to Wood nty. The Marletta Times. p. 1A.

147 Including many irelevant, inadmissible, and illegally seized items (e.g. Part Three, supra). See
Katz v, United States, 389 U.S. 347, 357 (1967) (warrantless searches and seizures "are per se
unreaschable undsr the Fourth Amendment subject only to a few specifically established and
well- delineated sxceplions.”}.

148 Washington County, Ohio, Court of Common Pleas, Case No. 96-CR-108

148 Atthe time of Ohio's seizure, Phosnix police were under orders to retain possession of Rydbom's
property pending further orders from the court issuing the Artzona warrant.

150 Washington County Court of Common Pleas, Case No. 96-CR-233.

151 Pretrial 12-03-97, pg. 124.
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- AUTOPSY EVIDENCE

The body temperature of Sheree Petry s corpse - a useful factor in determining a
person's time of death -- was never taken though it was readily apparent Sheree hed died
only hours betore her body was teund

Also, fly eggs discovered on Sheree's bedy -- another useful factor in determining a

pereen’s time of death -- were supposedly discarded.

| It is Rydbom's understanding that: |

(A the potassium level in vitreous eye fluid changes in a predictable manner after death
- a factor useful in defermining one's time of death; and,

B tyrosine crystals form in the ver after death as proteins bresk down, in & predtctable
) manner — another factor useful in determrnmg onhe's time of death.
(G These samples were retrleved during the autepey, but were not tested fer
determining Petry's time of death. lnstead they were allegedly destroyed at some
- undisclosed time: _ _

Stomach contents from Sheree's body were eub;ected fo toxicology testmg
However- at some undisclosed time the s‘temach contents were allegedly destroyed152 :
preventang their use in narrowing down the time of Sheree's death. B |

For examp!e what if stemach content analysis preved Sheree had last eaten ham
and egge two or more hours before her death? Sheree's badside alarm was set for 7: 85 am.,
- and Sharon Roweey told pollce Sheree would not have awaken before the alarm triggered.
This Woutd put Sheree's fime of death after 9:35 a.m., when even the most biased judgel]uror
| would have to admlt it was not Ftydbom who murdered Sheres. '

“Ohio did the autopsy and toxreelegy of Sheree's remains, selected results of whlch
were used by the W.Va/Ohio prosecution team at the West Virginia trial. During jury
selection, beeauee the defense still had not received forensic samples tor lndependent testing,
Iawyer Radcliff moved for sanctions.153 Prosecutors claimed Ohio, who lacks 1unsdlct|on

over _Sheree‘s murder, destroyed (selected) autopsy samples before West Virginia took the

152 Trial 01-08-98, pp. 667-676.
153 Trial: 01-07-88, pp. 334-335 657-660; Trial 01-08-88, pp. 666-678.
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case because, "they have this destrucﬁon policy in Ohio."154 This remarkably prosecution-
friendly "destruction policy” has never been shown fo actually exist. Judge Reed refused to

impose sanctions, saying Rydbom had not proven prejudice. 155

PRIOR GRAND JURY TESTIMONY

According to Thé Maﬂ'e!ta Tirnes, "hirteen to 14 witnesses testiﬁed_ to the {Ohio) -
| grand juﬁf iﬁ the case, (assistant prosecutor) Rings said.”156 .

Chio refused to re!aésé brior grand jury testimony of trial WEtnesses for impeachment
at trial a year later, West Virginia refuséd to subpoena such prior testimony, and Judge Reed
refused fo corﬁpe! the production of evidence or otherwise sanction the prosecution team.

In August 1897 Rydbom submitted freedom of information requests to various Ohio
| agencies involved in prosecuting Rydbom.157 Only thé Wasghington County Sheriff aﬁd the
Ohio-BCI8I responded to Rydbom's FOIA requests. Both refused Rydbam's reqﬁ.:ests and

told him that any' "discovery” had to be obtained from West Virginia prosecutors.
o W.Va. Rules of Criminal Procedure raguire disclosure of prior grand jury testimony of
trial withesses.158 Also, both Chio and West Vi.rg.inia ére signatories to the Uniform Act To
Secure the Aﬁendance Of Witnesses From Without A State In Criminal Proceedings159
| In September 1997, Judge Reed claimed that West Virginia Rules of Criminal
Pro_cedure would apply in prosecuting Rydbom.160  In October 1997, Judge Reed
ofdere‘d West Virginia prosecutors to make every effort to obtain Gh_‘té,grand jury franscripts of

trial witnesses.161 Yet, in December 199’!‘, when Prosecutor Conley said Chio did not want to

154 Trial: 01-08-98, pp. 668-670. ‘

155 Tragl 01-08-88, pg. 676. Since time-of-death evidence was necessary to prove Rydbom's
publicly declared alibi -- (See Part One. §1l (D) (1), supra) -- the loss of it was plainly prejudicial.

156 Hoover, C. (19986, Dec. 4). Grand jury files murder indictment. The Marletta Times, p. 1A

157 including (1) Marietta Police Dept,; (2) Washington County Sheriffs Office; (3) Ohio - BCI&l; and

- {4} the Monigomery County Coroner's Office. ' :

158 See West Virginia Rules of Criminal Procedure, Rule 26.2, {Jenckstype provision).

15  See Ohio R.C. 85 203905 - 2039.29 and W.Va. Code §8 62-6A-1 through 62-6A-6. Uniform
Act allows issuance of subpogna duces tecum for gvidence, just as for witnesses. See State v.

Harman, 270 S.E.2d 145 (W.Va. 1980); and 7 A.LR.4ih 836,

160 Prefrial 09-26-97, pp. 75-76. ’

161 Preirial: 10-03-97, pp. 39-41.
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'share the transcripts, Judge R.eed excused prosecutors from having to disclose the prior Ghio
grand jury testimony of prosecution witnesses.1 62-
Rydbom asked the Ohio Common Pleas Court to order Ohio agents to share with
- the Wood County, W.Va., Prosecutor evidence relating fo Sheree's murder (which Ohio has
no jurisdiction over), including grand jury tesfimony. Denied.163
The Chio public defendér asked the Ohio Common Pleas Court fo order Ohio agents
to-sha're with W.Va. Judge Reed the brior arand jury testimony of trial withessas. Denied.164
| In Judge Reed's court, Rydbom requested sanctions against Ohio and West Virginia
agenté. for not disclosing prior grénd jury testimony of trial withesses. Specifically, Rydbom
asked (a) that Ohio agents be excluded from the West Vitginia proceedings until they abide_d
by Wést Virginia laws, and (b) that Weﬁst Virginia be prohibited from using' prosecution
witnesses who pre#iously testiﬁe_d before thé Ohio grand jury, until West Virginia disclosed .

such prior testimony. Denied.165

OHIO'S SHOW

'Fiﬁy-three of t:he prosscution's ﬁftyQﬁve tria] withesses (96%) were already
intervieWéd aﬁd prepared by Ohio officials befdre West Virginia picked up the case. |

A F{ydbom‘s February 7, 1997, preliminary hearing, Ohio cops Sgt. Rick Meek.and

Sqt. Ed.Wright sat at the prosecution téble as West \!irginia‘s»representativ'es and witnesses.

Washinigton Co&hty, Ohio, Assistant ‘Prosecuting Aftomey Alliséh Céuthbrni and
Sgt. Meek both sat with and assisted W.Va. pros’ecutbrs during eleven (11) pretrial hearings.
- Marietta, Ohio Palice Sgt. Meek; (a) was the only witness who testified to the Wood
Q_ounty, W.Va, grand jury; (b) sat with and assisted W;Va. prosecutors throughout the jury

162 Pretrigl: 12-02-97; pp. 41-42, 114-117 (Judge Reed: “... 1 dont think that | can ask [W.Va.] o get
-something in Ohio if they have to rely on somebody else to do it.").
183 QOrder denying Motion for Production of Documents, Wash. Co. Common Plaas Gourt, Case # 96-
CR-235, dated 01-26-98;
184 Order denying Patltion for Disclosure of Grand Jury Record, Wash. Co. Common Pleas Court,
Cage # 98-CR-2, dated 01-14-98; Tral 01-20-98, pp. 1625-1627.
185 Cerk's version of "Complete Becord," pp. 633-634, 642-644; Pretrial: 12-30-97, pp. 20-25.
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selection and trial; (¢ led the jury thréugh Shereé’s massage shop and her residence, both in
Wi!liamstown, W.Va, dufing the jury view;166 and (d) waé allowed, over objection, to testify a
half-dozen times while lisfening to everyone else’ 5 testtmeny 167

OChio cop Sgt. Meek was the only cop in either state decorated for getiing Rydbom
convicted of Sheree's murder.168
And it was Ohio who awarded Wast Virginia resident Sharon Rowsey $2,500.00

after getting Rydbom convicted. 169 |

ARGUMENT |

This was no mere collaboration in pursuit' of justice. Ohio - dressed in West Virginia
wool —~ dictated the paraﬁ‘néters of the Rydbom prosecution and controlled what ifems and
evidence would bebestowéd for trial -- al for the prosecution’s benefi. '.

West Virginia's prosecution was a sham done as a front for Ohio. Alternatively, the
two statés abused their sovereigﬁty_and acted like some perverse mons{er joining as one to.
.c:onvic.t Rydbom, then splitting and playing dead to deptive Rydbom of evidende.i 70

Whe‘thér éne calls this tag-feaming or keé;::éaway, the two stafes bypassed the U.S.
Constitution's implied {but still well-settled) ‘promis‘é of a fair trial, and pulled an end-run around

Rydobom's compulsory pm_cess; confrontation, due process, and equal p_rotectibn rights.

166 While-Rydbom had fo stay outside with the media gagale.

167 Trigh 01-09-98, pp. 788-791; Trial (H-14-98, pp. 1373-1438; Trial: 01-20-98, pp. 1687-170%
Trial: 01-22- 98 pp. 2228 2243 Triat: 01-23- 98 pp. 2375+ 2405 Triglk 01 29 98 pp. 3-11-3030;

Fdal i '01-30-98, pp. 3036-3084; Trial: 02-02-98, pp. 3359-3363, 3385-3386 '

168 The local NBC affiliate {(WTAP) did a short friendly story on Sgt. Meek's commendation while
Judge Reed was delaying Rydbom's sentencing.

180 Dhio Attorney General, Crime Victim Services, Claim No. 898-44389.

7 ie. forensic evidence narrowing Sheree's time of death, and prior grand jury testlmony of
prosscution witnesses.
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PART FIVE
HEARSAY TRIAL

The frial judge, Jeffrey B. Reed, allowed hearsay and opinion testimony o be used
against Rydbom, in violation of Rydbom's Sixth and Fourteenth Amendment rights to: (A)

confrontation; (B) compulsory proéess; and (C) due process of law.

L HOWARD ROWSEY

Howard Rowsey testified at trial that he héd a conversation with Sheree F’et_ry two

and one-half (2/2) years before Sheree’s death and that:
Sheree saxd "My friend Dennis (Rydbom) is commg
Howard said, "Oh, coming for a.visit?“
Sheree answered, "No. He's coming Eere togo o school.”
Howard then asked, "Why?"
* Sherse responded, "Well, ! really don't know.” |
Héward Rowsey asked, "Well is this guy ybur boyfriend?”

Sherea was veky adamant in saying, "No, no way. He's not my boyfriend."171

L CATHYREES
| - Cathy Rees quoted a pﬂvate conversatlon with Sheree apprommately five months
before Sheree's mur_der. | : |
Cathy said, "Sheres, | think Dennis really loves you.”
Sheree responded with a very agitated: look and rolied her eves.

Cathy asked, "Well, Sheree, how do you feel about [Rydbom] foliowmg you across
country again if you move?"

Sheree said, "Dennis needs fo get a life. I'm riot his lover, and I'm not his famﬂy, and
he can't continue to follow me like this."172

1M1 Trdal 01-22-98, pp. 2255-2256, Defense Bxhibit #4 = note seized by cops indicating Sheree
welcomed Rydbom's transfer to Maristta College. Pretrial: 10-09-97, pp. 79-81.

172 Trigh 01-28-98, pp. 2567-2569. Rydbom's Manetta Coliege records seized by cops would reveal
Rydbom had other reasons for transfering to Marietta College.
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. STEPHP‘.N!E FOUT!Y

Along w:th Foutty's "expert’ opmlon on Rydbom s feslings toward Sheree, 173 though

she knew Rydbom only superﬁcrally, Stephanie Foutly said Rydbom and Sheree Petry had a
conversation (when?) and Sheree's reaction to the conversation was that, based on the
grounds of their fnendsh:p, the conversataon made Sheree feel uncomforfable.174

Foutty _never w:tnessgd this alleged conversatlonbetween Sheree and Rydbbm; but.
the prosecution _team _;ﬁresented the "conversation” as if Foutly knew about it personally.
Foutty's initial statement to Patrolnién Hupp {(May 28, 1996) was that Sheree.told hér about
the alleged cenversé’tioh. Sometime between Foutty‘sr-statem'ent_tc police and Rydbom's not-

so-speedy frial, Foutty'.s heéi‘rsay lost it's hearsay characteristic.

M. LYNNNOEL

Lynn Noel said that on Thursday affernoon, two days before Sheree's murder
Sheree told her: . 7

{1} That Sheree was very concerned about what was going on with Rydbom

(2} that Sheres dldnt know what she was going o do about lt

{3) that Sheree had told Rydbom in every way that she knew how that what she
wanted was a friendship;

4) that Hydbom did not seem o hear her or pay any attention to her;
(5) that F{ydbam was becommg more and more insistent;
6) that Sheree at this pomt in time plain did not kriow what to do

(T} that Sheree guessed that she would try one more time to tell Rydbom that she
just wanted to be friends, and;

(8) that, if Rydbom could not accept that, and if that wasn't what happened, that
Sheree wouldn't be able o see Rydbom anymore. 175

173 Trial 01-13-98, p. 1106.
174 Trial: 01-13-98, pp. 1108-1111.
175 Tripl: 01-13-98, pp. 1175-1180.
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Ji._ldge Read admitted Noel's hearsay narrative in its entirely, claiming that: ()
Sheree's state of mind was at issue .. especially in terms of the plan, and @) it went to
egtabiish and help explain why Sheree and Rydbom were fogether on Friday, May 24, 1996,
the day before Sheree's murder.176 Neither of these excuses, however, was bona fide.

' Sheree Peiry's state of mind was not at issue. Rydbom had nothing to do' with
Sheree's murder. There was no suicide,-accident,' or self-defense claim surfounding Sﬁeréé's
death. Instead, the "state-of-mind” hearsay attrfbmed to Sheree was used to assign motive to
Rydbbm - even theUgh Rydbom has no perscnal know!iedge of any such statements.

As for the alleged "plan,” Rydbpm never denied being with Sheree on Thursday
evening,r Friday aftemoon, and Friday evening. The tenor of such meetings, however, as the

4 testimony of others indicate, differs sighiﬁcaﬁtly from wh.atzNoel‘s hearsay would suggest.

Sherri Saines said she saw Rydbom and Sheree fogether gietﬁng along well él.t the
Saines residence, where Rydbom résided, on Thursday evening.177 |

Professor Hancock was present é‘t the health food. store Friday éround noon when

Rydbom and Sheres were eating lunch together and apparently gatting along well. 1?8

According to Scott Zeoli, Rydbom declined Zegli's dlnner invitation that same Friday

because Rydbom said he was going fo eat dmner wrth Sheree that'evening.178
At the massage shop, Cathy Rees reportediy asked Sherea what her plans were for
- that {Friday} evening. Sheree sald she was getting together with Rydbom and that Rydbom

| was going fo help Sheree with her math homework 180

These other characterizations of Sheree and Rydbom mesting on Thursday and

Friday181 are markedly different than that offered by Lynn Noel.

176 1-13-98, p. 1178-1176.

ial: 0

al: 31 -14-98, pp. 12711272, 1277, 1286, 1294.
al:

al

jak 01-29-98, pp. 2806-2807.

179 ial 01-15-08 (pm)(Baker} pp. 61, B0-81.

80 Prefrial: 02-07-97, p. 89; Tral 01- 13 -98, pp. 1203-1204. -
181 Offered anly afierand in response 10 Noels hearsay.

l:"E#l:‘ ##
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West Virginia aliows the use of unsubstantiated accusatory hearéay attributed 10 2
murder victim, to "prove” a murder defendant's motive/conduct, 182 After all, it fstiti!l_ating and
non—conteétabie. An accused cannot subpoena the murder victim to deny, clerify, or
otherwise explain the hearsay attributed to him/her; and the State has the advantage of
publicly cloaking i’fself, and its own agenda, with the murder victirm's name and situation.

On or about June 4, 1989, assistant prosecuter Dan quier said he listened, via
 telephone, to lawyer Radcliﬁ‘s appeal argumant. Fowler also made a comment along the iines
of one of the SCAWV justicés citing Noel's hearsay as proof of Rydbom being Sheree's
murderer.183 This same bass-ackwards inductive téap-frogging |

(1) Noel's hearsay atﬁ‘ibiited 10 Sheree was ﬁouest and accuraie;

(2) thus, other characterizations of Sheree/R}fdbom mesting are false

@) therefore, Sheree confronted Rydbom ini some manner;

(3) therefore, Rydbom became motivated 1o murder Sheres:
A therefore, it must have been Rydbom who murdered Sheree.

.. was used in the prosecution team's closing argument184 - and requires assumption upon
assumption of ndh_-existent facts. | .
The U.S. Supreme Court has recently amended its Sixth Amendment stance to
preﬁibit “testimoniaf" hearsay.185 However, the séc;pe of the term "testimonial’ and the
relationship between the Constitution and other accusatery hearsay remain unclear. |
Does héarsay.attributed to a murder victim, to "prove” the accused's motive/conduct
- thereby tuming the murder victim info an unimpeachable wilhess against accused -

implicate the accused's confrontation and due process rights?186

182 Sae Cleckley, F., Handbook on West Virginia Evidence, 3rd Ed., §8-3(B)3){¢) {2002).

183 A transcript of Radeliff's argument would be nesded to prove the actual fact ahd content of the
statement made by one of the SCAWY justices referred io above.

184 Trigl 01-02- 98 p. 3455 (Prosecutor Durig: "She was trying to to be nice. 'Dennis, | told vou last
mght it's over.' And he Iried to drug her ... she takes it and says, 'Dennis, get the hall out of here.
f've gotto go. F've got work to do. told you last night if's aver.™.

5 Crawford v. Washingion, 541 US 36 (2004), -

188 See generally, Boliek v. Missouri, 479 US 903 (1986} (Marshall J. dissenting from denial of
petition for writ of certiorari); 78 Tulane Law Review 911, Comment -- Whether Federal Rule of
Evidence 803(3) Should Be Amended 1o Exclude Statemgn!5 Offered to Prove the Subsequent

nduct of a Non Daclarant,  Guidance From Q!JIS!ai"! & (Fab. 2004} (Collecting cases and

arguing against using such hearsay to prove third parson's fulure conduct). Compare with Why

roving Defendants Motive with the Victim's State of Mind Sometimes Makes Sense ... Despit
What Missouri Says, 63 Mo. L. Rev. 1013, 1028 (1988). '
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‘ Trial by Media
- FPART SEX
TRIAL BY MEDIA
Rydbom was subjected (o r_eientless and prejudicial publicity before and during trial
which was so pervasive as to violate Rydbom's fundamental right fo a fair trial, in violation of
‘the Sixth and Fourteenth amendments to the United States Constitution.
L_PRETRIAL PUBLICITY
By tirhe the not-so-speedy trial startéd, over one-hundred twenty (120 newspaper
| articles, and just as many felevised broa;dcastg, in the Maﬁet;afparkersburg area had been
published linking Rydbom to Sheree's murder; several of which were maliciously fa!se.
'Ceurt-appoint_ed_' lawyers did not offér into evidence.the hundreds of local jnevés
articlé"s, TV and radio reports, 'p'romos, or other viable evidence so as to raise a presumpﬁgn

of prejudice supporting chénge of venue and mid-trial jury—pof! maotions.

i, JURY SELECTION

" Elaven (11!1 2) jurors admitted their'famiﬁarity with the murder case due to pretrial

publicity. Howevar, _a!! jurors claimed to have no fixed opinions regarding the case.187
During trial, Judge Reed refused to .prevent jurors from watching Rydbom, via the
jury-room window, being escorfed from the jail across the street in handcuffs.188  The four
jurors who admitted wétching Rydbom (while the other _ju‘rors' ware also in the jury room) said
it had né effect on their verdict. This same jury claired to be '“immune” to pre}ﬁdicial publicity. -
| People p%ocess information consistent with their world-view. The Rydbom tom-tom
pounded by the preés, month after month, familiarized jurors With the prosecution paradigm,

outflanked Rydbom's dubious right'to the presumption of innocence, and obviated any

... .government need for an actual trial.

7 Cf Gerry Spence told Larry King a story where Spence asked his client during jury selection, "So,
do you want the ones who think your guilty, or do you want the liars.”
188 Trial: 01-14-98, pp. 1438-1439; Trial: 02-05-98, pp. 3598; Trial: 02-06-98, pp. 3654-3655.
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‘Trial by Media
Tha prejudicial and pervasive publicity over a lengthy period of time served only to
cement Rydbom’s public image of guill. Such circumstances explain and validate Rydbom 5§

heed for a speady tnaﬁﬁg -- and shed light on the govemment s opposition to the same.

. TRIAL PUBLICITY

On January 8, 1998, lawyer Radcliff complained about local TV feporter, Margaret
Nix, of WTAP, talking to the jury. Apparently Nix also approachied Judge Reed privatély and
ciaamed her communtcations with the jury was innocent. Lawyer Radcliff failed to protect
Rydbom from potential prejudice. here and inguire into what the cortent of Nzxs private .
communications to the judge and jury were. 190 | |

| WTAP's next antic was 10 declare early in the trial that, "Rydbom is guilty.”191

Even though life-without-parole was the only sent_enbe available, Judge F{eed-

’ ds!ayed Rydbom’s sentencing rfor ten weeks, over objection. 'Ccihcidentally, WTAP did 2

friendly lithe story on Judge Reed either during the sentence delay Gfshontly after sentencing.

Throughout the trial, local newspapers reported on various false, inadmissible, and/or
unizirly prejud!c:ial matters such as: |
(&)  Rydbom's prior crlmmaf record;
€b) ilemns seized from Rydbom, but not admitted into é\fidence; '
- {c)  Rydbom's continued imprisonment in the Wood County Jail without bond;

() =a local reverend giving hugs in the Ibbbyj outside the courtroom before
prosecttion witness Cathy Rees took the stand -- as if god is on their side;

(e) Rydbom being escorted to and from jail in handcuffs; and,

(f the fabricated story of Rydbom "stalking" football coach Gene Epley.

¢

189 Cf Gag-order and change-of-venue motions, and libet complaints, all failed to quell prejudicial
* publicity. Ses e.g. Sequin, C. (1996, Dec,, 3).
Parkersblrg News. p. 1A; Grande, D. {1 997 July 30) Motion says reporting has talnted | umi paol.
The Maristia Times. p. 1A From staif reports. {1287, Nov. 25). Murder defendant's suits allega
libel, defamation. The Mariotiz Times, p. 1A
190 Trial: 01-08-98, pp. 7561-762, 764,
191 Note: Nix's declaration of Rydbom s guilt occurred either on the 8th or Sth of January, 1208,
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Trial by Media
The local media also published stories in a relentlessly biased manner for the
prosecution team. For example, instead of reporting that the lingetie seized from Rydborﬁ's
Phoeni)'c apartment five-plus rﬁonths after Sheree's murdsr was identified as being Sheree's
which - while sfill being incomplete and misleading -~ would have at least been factual, the
media prociaimed the lingerie as actually being Sheree's.
Local media disregarded everything refuting their panty claims, includihg:

(a) No lingerie was searched for or seized during the two searches of Rydbom's
residence while he was still living in Marietta -

(b} Rydbom categoricaliy disputed the prosecution team’s claim of the seized
lingerie being Sheree's. '

-(c) the people who - during unnecessarily suggestive'-' presentations -
"identified"” the lingerie as being Sheree's, were all biased against Rydbom;

(@)  Sheree was excluded as a.sou_rce of the DNA tested from the lingerie; and,

(e) Victoria's Secref showed that some of the identified” lirigerie wasn't available
for sale unﬁl August 1996 -- but Sheree died in May 1996. '

- Throughout the case, local media_réfused to acknowledge the above or any cther
exculpatory facts in the panty trial, and maintained -- as if there was no dispute whatsoever -

“that the seized lingerie belonged to Sheree. Yellow journalism at its finest. -

M. JURYPOLL

- In spite of pervasive prejudicial puﬁiicity, Judge Reed refused to question jurors
during' trial for exposure to prejucii’cia! media pu_b!icity because Fi.ydbom had not proven jurors
. were exposed td pfejudicial media pubiié-ity.1 92 But, is that not the purpdse of sucha pel'l? |

In asking Why the hundreds of local news articles, videos and promos wére not
offered into evidence as proof of the pérvasive prejudicial publicity, it is worth notihg that court-
appointed lawyers apparent!y'liked the publicity; later helping the proseéution team make a

Discovery Channel show painting Rydbom as Sheree's murcéérer.193

182 Trigh 01-27-98, pp. 2483-2485; Triak (1-28-98, pp. 2761-2762.
193 Son Part Two, Bl (A}3), n. 127, supra. Just like at trial, lawyers Radcliff and White performed the
task of giving the show the appearance of being fair and balanced. In the show, lawyer White
" said Rydbom's character was consistent with the State’s theory of the case. : :
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Partisan Judge

PART SEWVWEN
O PARTISAN JU DGE
The trial judge, Jeffrey B. Reed, deprived Rydbom of due process of law in violation
of the Fourteenth Amendment to the United States Constitution as a result of Judge Reed's

refusal or inahility fo be a neutral and detached judge in the prosecution of Rydbom.

EXAMPLES OF JUDGE REFD'S PERSONAL BIASIPREJUDICE
L Judge Reed secrelly co[luded with Wood County Prosecutor Virginia Conley |

* regardzng schediiling Rydbom's trial beyond the term of Rydbom's indictment, 194

E!.. Judge Reed refused to allow Rydbom fo waive defense _fhotions s0 as to avoid
further trial delay (though Rydbom gave advance notice of his willingness to Waike whatever
necessary fo obtain a speedy frial), while Judge Reed also: |
® Blamed urispebiﬁed defense motions for mcré trial délay;
@ wrongiy accused "premium-quality” court-appointed iawyefé of fling motions -
in bad faith, or "just fér the purpose of taking up the court's time;"195
@ a month i_{afer, to keep Hydborﬁ under representation, said Rydbom was

entitled to waive defense mofions.196

B Supposedly becauée,of Rydbom's "desira” for a speedy trial, Judge Reed created a
fifteen-day written "notice” réquirement for motions requiring hearings, and then:
- disregarded his nofice requirement when the prosecutors asked to delay

Rydbom's frial again;197 and,

4 Page 2 supra, nn. 14-15,

195 Page 15 supra, nn. 86-88.

%6 Page 14 supra, n. B1; Page 15 supra, n. 89,
197 Page 2 supra, n. 16; F‘ 3 supra, n. 19.




Partisan Judge

. @ wrong}y imposed his written notice rule to deny Rydbom's request for
| Mariett'a. Police Sgt. Meek to be sequestered 6rL réégui}ed to testify_ ﬁrét,198
even though; |
O it is standard practice for the sequestration rule to be verbally invoked
at the beginning of_proceedings and,
O Judge Reed's written nofice rule was not supposed to apply to

matiers nol requiring h'earings, like a request to sequester witnesses.

V..  Judge Reed misled F{ydbbm regarding self-reprasentation rights, 192 while depriving

Rydbom of access o a law library.200

\!._ Judge Reed ignored the simplest fatal flaw of the Arizona search warrant - the
affidavit uséd to obtain the warrant offered absolutely no nexus linking Rydbom or the items

sought to the location searched.201

' L' Judge Reed allowed Marietta Po!it:e Sgt. Meek to testify regarding his July 1986 time
_trial, and also admitied into evidence Meek's report regarding the same; but he would not
admit into evidence Barbara Thompsen's May 1896 written statement that she saw Sheree's

car in Williamstown during Rutter's 'alleg'ed sighting near the Marietta storm drain.202

VL - Judge Reed refused to ques;tioh- jurors du_ringr trial for ;_nedia exposure, in s.pit:e,of ‘
pervasive and heavily biased local media publiéify.ﬁﬁii As an eﬁample of such publicity, onor
about January 9, 1998, during the first week of the month-long trial, the local NBC affiliate
(WTAP) declared in the evening's top story that, "Rydbom is guilty.”

188 Page 32 supra, n. 187.

199 Pages 14-21 supra

200 Page 17 supra, h. 88

201 Page 25 supra.

202 Page 10 supra, n. 53.

203 Page 39 supra, n. 192; see generally Pan Six, supra.
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Therefore, the Petitioner, Dennis J. Rydbom, declares that the foregoing is true and

- correct, and hereby petitions for relief to which Rydbom rhay be entitled.

Dennis J. Rydbom; prisoner # 26302

Exgcﬁted on //7) CZ ‘/ OZF . Q@ &
Sl e

- ™

NOTARY PUBLIC

OPFISIAL BEAL
NOTARY PUBLIC

BTATE OF WEST VIRGINIA
SHEILA HOSEY
§ Mount Olive Correctionat Complex
One Mpuntaliside Wa
SF Mount Olive, WV 2518

My Commission Explres Dec. 24, 2016

cC. Wood County Prosecutor, 317 Market Street, Parkersburg, WV 26101.



