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KIND OF I;ROCEEDII;;TG AND f%AT_EJRE OF RULING BELOW
Com’e.s now Charles E.. Canterb_urﬁg hereinafter “Appellant”, by and tbl-otigh_COﬁnsél,
' _éppéaliﬁg the December 30, 2005 Order of thé Fa}.rette. Coﬁnty Circuit Caurt (Hatcher, J .,'Caﬁe |
Number 04-C~293),. gi_;antirig summary judgment on all counts of Appgllant’s.compléiﬁt. |
| _ S’I‘ATEMENT OF FACTS AND PROCEDURAL HISTORY
The appellant, Charles E. 'Ca_nterbury,_ who is 79 years 61d, operates a jaawn shop at H111
Topin anette COLmty,.écross the road from the WOAY tc—:levis.ion'station. Thg: shop is operated *
. | _p'rimar.i_ly asa fetiremenf and hobby activify for appeliant andisa minor source of retirem.ent
incqme for him. In the ﬁfst paﬂ of Jﬁne, 2001, Lieutenant W.K. Willis of fhe .Ainst_ed Police |
Department, and Detéétive JK. Sizemore of the Fayette County Sheriff s Offiée, Prosecuting -
A'tfomey Paﬁl Blake, Sheﬁff William Laird, and Detectives S.w. Kesslef, JLE. Wristéﬁ, and -
Mount Hope PoliCe Department detective Glen A. _Chapmén d'f;ve.loped and approved a plan to
use a conﬁdential.in.fonnant to“set up” the plaintiff to violate West Virginia Code § 61 -3—
._51(198_1}. - |
“West Virgiﬁia Code § 61-3-5 1(.1 981) provides.that_deé_lqs in the business of purchas:in_g
geﬁls or p.fecious metals shall report ;[heir purchases to the Sheriff br"_ﬁhiéf of police within 24 |
.hours,. and to require an afﬁaavit of ownership from_the purchaser, and to accufately list each
purchase in a perm'aneht recbrd bbok, open to inspéétion by law enforcement officers. Weét
Virgini.a Code 61-3-5 l(i 981) has not been enforced in Fayette County according to Sheriff Laird
for at least 20 years. (State v. Canterbury, Hearing, October 12, 2003, p. 5).
After learning that M. Canterbury was not complying with these provisions, Detective

Sizemore filed an affidavit to obtain a Fayette County magistrate’s signature on a search warrant

1



fér Mr. Can'terburj’s premises; and filed a felony criminal complaint étgainst him for violaﬁng | '
West Virgili_ia Codé 61.-345 1(1981) on .ﬁir;e 14, 2001. . |

At the timé .Of the search of hié Business premises, M. Cantgrbury_was arrested,
processed? arraigned and subséQu_ently reléased on bond. Nume'rous va]ﬁ_ablé items of ] eweiyy
and equipment were taken into p_ossessién by the officers exe(;ufiﬁg the search warrant. Some of
the items havé never been returnied. The'co_vefage of the raid waé broadcast on WOAY—TV'and
there was also extensive newspapér coverﬁge of the raid, arrest and: sub_sequent prosécutions. Mr.
| Cant;:'rb.ury' sufféréd humiliétion and psychological ﬁaiuna, and was treéted and continues té treat .
at th_c_ V.A. Cen_ter in Beci(ley, WV, where hé was a patient for treatment of a stress disorder that
érigiﬁated frbm his Servic.e in combat dm'ing the Korean War (Canterbu:ry. déposition, p. 158—.
'.165).'- |

On September 12, 2001, then-prosecutor Blal;e bresenfed évidence toa Fayette County |
grand jury which returned an.inditz.ttnent agaiﬁst Appellant in Case Number 01-F-0085 (Fayeite
County), consisting of .2.4 couﬁts, invelving eight transactions, alleging violations of W.Va. Code
§ 51-3-51 (198 1).(Indicﬁhent, C.A. 01~F—0085; F:afette County)

Aftef pr;etrial_moti_ons, the- Cir(.;ui_t‘Cou:rt bf Fe_lyet_j[e County certified the question “D'o_ the
| provisions of Wést Virginia Code Chapter 51, Article 3, Section 51 apply to pawn brokers and
transactions wh_efe items of personal property are pawned?” The judge, by letter opinion, |
answered the question .i'n the negative. The partieé filed a petition for review o.f certified question
" in this Court, which was refused, implicitly affirming the circuit court’s answer.

After this action, only three counts of the indictment remained viable, as they did not

involve pawns. Mr. Canterbury’s counsel filed an additional motion to dismiss for tack of



| speczﬁclty which was granted
PoIIomng an oral statement by.the .assmtant prosecutor that a ne\.N indictment would be

.gﬁought, by letter dated October 23, 2002, petitioner’s counsel asked that the property seized by
“the officers be returned. The prosecutor.refused, and re-indicted appellant. -

B - Mr. Canterbury’s counsei filed a petition for writ of prohibition with the West Virginia

Sﬁprerﬁe Court of Appeéls on December 27, 2002_ asking that Déféndanf Biake be pllf.ohi'bited

) from p_resenting the matter again to the grand Jury, .citing the abuse of -powef by the prlosecuting
zit‘témey, and i:he_ irrgpérable prejudice, embarrassment, and deprivation of use of his persenalty
due to the cbn'tinued présecuﬁon of the thén»«?_6 year old Mr. Canterbury.

. Thel anuary 15,2003 re mdlctment contains two felony counts for violations of W Va
- Code § 61 -3-51(a) and W Va. Code § 61 3- 51(b) for purchasos not mvoivmg pawns. (Case
Number 03—F—0005).

On June 23, 2003, the this Court issued a writ of prphibitiﬁn on the grounds that the :
lower court was éxcéedir;é_its legitimate power, and that‘b_e(_:ause W.Va. dee § 51-3-51 (1981) -
has fallen into desuetude, Mr. Canterbury could not be 1ﬁade td stand trial for-;\fiolating the -
statute, citing “a law prqhibitihg some lac‘t that has nét ,tlgi.ven rise to a real prosequtioﬁ in 20 years
is unfair fo the one person select.ivslj,.r proseéuted under it.” Committee on Legal Ethics v. Priniz,
187 W.Va. 182, 416 S.E.2d 720(1992). The facts as sét out above are summarized in_thié
Court’s opinion in State e?c rel. Canterburyl v. Blake, 213 W. Va. 656, 584 S.E.2d 512. (2003).

The Cireuit Couﬁ _of Fayette County énter_éd an Order dismissing the indictment on
-. August 11, 2003.

On August 11, 2004, Appellant filed his complaint in Fayette County Circuit Court



pursuant to the West'Vifginia Céﬂsﬁ‘iution and commoﬁ law of the S.t.ﬁté of West Virgini_a., .
against the Cou;lf_y Commission of ?aye‘tte Cbtﬁlty, ihe City of Mount Hopé, and_ the City of
A__ns;;:d, and éertain law enforéemenf and public officials whé pafﬁcipated in instigating' the
pros'ercution' of Aﬁpellant. The cémplaint raised several claims relating to_.th.e conspiracy, arrest
‘and pl‘qsecﬁtion of the Appellant. The Complaint comprised seveﬁ counts, including false arrest,
conspirécy, malicious pfosecﬁtion, selective prosecution, fatlure to intercede, supervisory .
' liabi.lity,'ahd negligence.
| Answers were filed on behalf of the County Commission of Fayette County, and
.. "Defendant; Laird, Blake, and Sizemore; and_ by the City of Mount Hope, Foster and Chapman;
and theVCity of Ansted and Dennis Spangler aﬁd WK Willis." “The Appellant ﬁ_led a motion to
recuse the presiding jud'g;- on the grounds that th_e'preéidjng judge had a potential conflict of
interest .because‘ thé C:()umy Commissi;)n__was a named defendant. The Cou;‘t declined to
consider this motion on its merits and offered th¢ Appllant an oﬁpor.tunity.to appeal to this Court. '
Afte;; consulting with C(_)unse'l, Appellant decided thét the présidjng judge would be fair and
| equitable with hlm and did not elect to appeal the motion at that time.
| The Appeli.ant reached a séttl'ement. with 'iL.he City of Ansted, Spangler and Willis and an
order of dismissal was en'te.red in regard to them. After discover_y was conducted, th¢ F-ayetfe
‘ Co.unty.defendan_ts and the City of Mouﬁt Hope defendants filed motions for summa:t;y judgment

on all claims. Aftera hearing on the motion, the Circuit Court of Fayette County granted an

~ 'Several defendants were no longer employed in an official capacity and were not served
and the Appellant does not object to their subsequent dismissal from the case.




order of dismissal to the respondents on all_ claims on December 30, 2005
'Appellaht filed his petition for appeal with this_Court. This Court agreed to hear
‘appellant’s petition.. .

ASSIGNMENTS OF ERROR

A.. ©  APPELLANTS ONGOING LITIGATION SHOULD TOLL THE RUNNING OF THE

STATUTE OF LIMITATIONS FOR HIS CLAIM OF FALSE ARREST AS WELL AS THAT -
OF MALICIOUS PROSECUTION.,
ARGUMENT

Aopel'lant asks the Court to provide him an opportuoity to pursue his claims for malicious

prosecution and false arrest all of Which were erroneously dismissed. The Order dismissing the

second proseoutwn of the appellant was ﬁled oft August 11, 2003.. Appellant’s complamt was

' ﬁled on August 1, 2004

West Virginia Code § 55-2-12 provides:
“Bvery personal action for which no limitation is otherwise prescribed
shall be brought(a) Within two years next after the right to bring same shall have
- accrued, if' it be for damage to property; (b) within two years next after the right to
bring the same shall have accrued if it be for damages for personal injuries; and

(c) within one year next after the right to bring the same shall have accrued if it be

for any other matter of such nature that, in case a party die, it could not have been

brought at common law by or against his personal representative.”

Appellant’s action for malicious prosecution was filed within the one year statute. An
action for malicious prosecution may be maintained if it can be proved that the prosecution was
malicious, that it was without reasonable or probable cause, and that it terminated favorably to
plaintiff. Syl. Pt. 1, Lyons v. Davy-Pocahontas Coal Co. , 75 W.Va. 739, 84 S.E. 744 (1915).

The action must be initiated within one year of the action alleged to have been maliciously

prosecuted Preiser v. MacQueen 177 W. Va. 273, 352 S.E. 2d 22 (1985). See also, When cause




of action accrues, for purpose of starting the running of the statute of limitations against an

action for malicious prosecution, 87 ALR2d 1047 (1963).

The trial couﬁ erred in di_smissiﬁg'ai)pellént’_s claim for mal.ici(_)us prosecution
when i.t applied an improper sfandard in granting summary judgmgnt to the appellées, in deci.dir.lg

that “ther.e e_:xists no ¢red_ibl_e 'evideﬁce_ existed to 's'ugge.st, much less prove by a preponderance of
.'th:e e.vidence- that the Défendants’ actioh in Iﬁunlsing the prbse'cutioln .of the Plaintiff on charges of
Vlolatmg West Vlrgmla Code 61-3-51 were mahmous or lacked probable cause.” (Order
December 30 2005 p 11) The Court had reviewed the arresting ofﬁcer s report whlc,h was filed
as an exhibit to appeliant response to the_ motion for summary judgm_ent,_ the authentlc:ity of
Whiéh was nof challenged. A fair reading of th-el report indicates that the arrest was pretextual. In
'.addjtion,- &e Court had previéuély recetved presid¢d at the criminal hearings and reCeived-thé
Sheriff’s testimony that the statute had never been enforc.ed in Fayette Counfy. This evidencé
aléhe raised a genuiﬁe_ issug of rﬁaterial fact_ as tbl whether or not the pri)secutit)n was reasonable
or based on improper motivss and appellé.nt’s- lcase §vas supported by the investigative report.

The appellant’s claim for false arrest shduld also have bc_:en allowed to proceéd tq -the
jury. The claim was dismissed for failure to meet the statﬁte of limitations which tﬁe Court
determined ran from the time of the arrest in 2003. (Order, December 30, 2005, p. 7)

The issue of when the statute of limitation has been addressed in regard to unfalr claim
settlemen’t practices-. In Wilt v. Stare Automobile Mutual Insurance Company, 203 W.Va. 165,
506 S.E.Zdr 608 (1998), (Unfair Claims Practices Act govérned by one-year statute of

limitations), this Court declined to rule on when the period began to accrue. Later, in Klettner v.



. ..Smte Farmer Mutual Automobile Insurance Com?any,_ this Coﬁr’t held that the one-year statute of
Iimitaﬁiqns aﬁpiicable .to szomobilé aécident victims® claim of unfair se_tﬂement pracﬁce by'the;
| liébiiity insurer was tolled and did not 'bégin £o Tun until'the flpi)@ﬂi period expired on thé
underlymg tort cause of action. 205 W.Va. 587, 519 S.E.2d 870 (1999) The rationale for the
demsmn was that the issue of hab]hty and damages remam unsetﬂed until the underlymg case i |
.'rcsolved and the avmdan_ce of duphmto‘us’ htlgaﬂon. |
.. As with appellanf, tiie reasonable da_inégeé cannot be known .u.ntill 'thg undeﬂying case i_s |
resolved. | | |
It is instructive to read Federal .Circui’; Jﬁdge Posner’_é dissent in Wallace v. City of
 Chicago, 40 F. 3d 421 (2006); |

POSNER, Circuit Judge, dlssentmg from denial of ]thde‘lIlg en-banc. _ :
The panel decision creates an intercircuit conflict on a recurrent issue: ‘when does a c,lazrn for
damages arising out of a falsc arrest or other search or seizure forbidden by the Fourth
Amendment, or a coerced confession forbidden by the due process clause of the Fifth
Amendment, accrue, when the fruits of the search or the confession were introduced in the |
claimant's criminal trial, and he was convicted? - The panel holds that, except in the rare case in :
which a violation of the Fourth Amendment is an element of the crime with which the defendant -

© is charged, it always accrues at the time of the arrest, search, or confession. Every other case to

address the issue, including our own Gauger v. Hendle, 349 F.3d 354 (7th Cir.2003), holds that it
usually accrues then, but not if the Fourth or Fifth Amendment claim, if valid, would vupset the
conviction. -If it would, the claim does not accrue unless and until the conviction is vacated. In
other words, a civil rights suit is not a permissible vehicle for a collateral attack on a conviction.

“That js the holding of Heck v. Humphrey, 512 U.S. 477, 114 S.Ct. 2364, 129 L..Ed.2d 383 (1994).
The Court said that the district court must “consider whether a judgment [in the civil rights suit]
~ in favor-of the plaintiff would necessarily imply the invalidity of his conviction or sentence; if it

would, the complaint must be dismissed unless the plaintiff can demonstrate that the conviction
or sentence has already been invalidated.” Jd_at 486-87. 114 S.Ct, 2364, The Court gave the
following example of “a § 1983 action that does not seek damages directly attributable to
conviction or confinement but whose successful prosecution would necessarily imply that the
plaintiff's criminal conviction was wrongful”: “A state defendant is convicted of and sentenced
for the crime of resisting arrest, defined as intentionally preventing a peace officer from effecting
a lawful arrest.... He then brings a § 1983 action against the arresting officer, seeking damages




for woldtmn of his Fourth Amendment right to be frec from unreasonable seizures. In order to
prevail in this § 1983 action, he would have to negate an element of the offense of which he has
been convicted. Regardless of the state law concerning res judicata, ... the § 1983 action will not
 lie” 512 U.S. at 486 n. 6, 114 §.Ct. 2364 (emphasis in original). Faced with this flat statement,

~ the panel carves the exception fo its new rule that I mentioned in the first paragraph but does not
give a reason for limiting the Court's *431 exception to the particular illustration that the Court-
gave. The panel says only: “we are convinced that a clear accrnal rule is superior to a
case-by-case approach oIt does not explam the source of its conviction.

Its acerual ru.le is not “clear,” as I'll point out; it is also mcon51stent wﬁh the principles of
accrual. A suit cannot be filed-the claim on which it is based cannot have accrued-at a time
when, because a condition precedent to suit has not been satisfied, the suit must be dismissed.
The panel holds that the suit must be filed within the limitations period for section 1983 suits -

" (usually two years) from the date of the arrest, search, or, as in this case, confession, even if at
the end of the two years the plaintiff's conviction has not been vacated and even if the only
evidence of his guilt presented at his criminal trial was the challenged evidence or confession.
This is so, the panel holds, even though, to quote Heck, a judgment in the plaintiff's favor in the
civil suit “would necessarily imply the invalidity of his convmtmn” because it Would wipe out all
- of the evidence against him. -

' And if the plaintiff waits to sue until his conviction is vacated, he will not have the full statutory
period within which to sue becanse he will be able to avoid dismissal only by appealing to the
doctrine of equitable tolling. (That's assuming equitable tolling is available in Heck cases, a
question the panel leaves open.) Equitable tolling permifs a plaintiff to delay suing beyond the
_statutory limitations period if he is unable despite afl due diligence to sue within the period; but
as soon as he is able to sue he must. -He is denied the benefit of the full statutory pertod. -
Unterreiner v, Volkswagen of America, Inc., 8 F.3d 1206, 1213 (7th Cir. 1993} Cada v. erer
Healtheare Corp., 920 F.2d 446 452-53 {(Tth Cir.1990). |

, So the panel‘s decision puts the squeeze on these p1a1nt1ffs contrary to normal principles of =~
accrual, which do not force you-in fact do not allow you-to sue before you have a claim. 1If you
have been convicted and success on your civil rights claim would undermine your conviction,
you have no civil rights claim unless and until you get the conviction set aside. If the search
turned up no evidence, or the confession was excluded at the criminal trial, or the other evidence
of guilt was overwhelming, the claim does not challenge the conviction and so it accrues at the
time of the search. But that is not every case. - '

The proper response is to adopt a presumption against the unlikely result. (The panel does not
discuss that alternative.) The presumption would be that even if the plaintiff's Fourth or Fifth
Amendment defense had prevailed in the criminal proceeding against him, he still would have
been convicted, either because the violation had not produced evidence used against him in that
proceeding or because, though it had, there was plenty of other evidence to convict him. The
presumption would be rebutted if, for example, the only evidence of his guilt was evidence



‘seized in a search that he challenges in his section 1983 suit. This is not a hypothetical case; it

~ is our twin Okoro cases, Okoro v. Bohman, 164 F.3d 1059, 1061 (7th Cir. 1999}, and Okorov.
Callaghan, 324 F.3d 488 (7th Cir.2003). The plaintiff, who had been convicted of a drug

offense on the basis of heroin found during a search of his home, brought a federal civil rights

suit in which he claimed that he had offered to sell the police jewels (which he claimed they stole

from him in response to his offer), not drugs. His conviction was never reversed or otherwise

nullified. Weheld the suit barred by Heck because if e was believed he should not have been

convicted; since *432 the heroin was essential to the conviction; and so his Fourth Amendment

suit for the allegedly stolen jewelry was barred. Hudson v. Hughes, 98 I'.3d 868, 872 (5th

Cir, _}}‘_)6) isa smnlar case with the same result '

Another clear case is (rauge r itself.  His conthmn we pmnted out, “rested crucially on the
statements that he made to the police when he was questioned after being arrested. Earlier we |
said that he might well have been prosecuted even if his version of the interrogation had been
accepted because his version was incriminating though not as much so as the prosecutors’
version. With no statement at all in evidence, however, he could not have been convicted of
guilt of his parents' murder beyond a reasonable doubt; the other evidence-the lack of forced -
entry or signs of struggle, for example-was probative merely as corroboration of his statements
counstrued as a confession or at least as damaging admissions. So when he showed that the
statements were the product of a false arrest and hence were inadmissible at his criminal trial, he
successfully impugned the validity of his conviction, as the state implicitly conceded when it
dropped the charges agamst him followmg the reversal of his conviction.” 349 F.3d at 361-62.

There will be tough borderline cases, but the tough cases are not resolved by the decision today.
They will simply be fought out as equitable-tolling cases rather than accrual cases-if equitable
tolling is available, a question on which the panel, as I noted, reserves judgment: so much for the
panel's having adopted a “clear rule.” If equitable tolling is unavailable, then Fourth and Fifth
Amendment claimants will automatically file within the statutory period dated from the
search-and then plead with the district court to disobey Heck and not dismiss the suit, even if it is
not yet ripe because the conviction has not been sct aside and its validity depends on the validity
of the search. As the Sixth Circuit sensibly observed in Shamacizadeh v. Cunigan, 182 F.3d
391, 399 (6th Cir,1999), “just as a convicted prisoner must first seek relief through habeas corpus
before his § 1983 action can accrue, so too should the defendant in a criminal proceeding focus
on his primary mode of relief-mounting a viable defense to the charges against him-before
turning to a civil claim under § 1983.” The panel does not discuss that observation.

The panel denies that it is creating an intercircuit conflict. It says that there is already a conflict
- and it is just taking sides. Citing five cases, the panel states flatfootedly: “The First, Third,
Eighth, Tenth, and Eleventh Circuits have held that false arrest claims accrue at the time of the
arrest .... By aligning ourselves with one side of this debate, we do not break any new ground.”

- That is incorrect. None of those cases hold that such claims always accrue at the time of arrest.
All they hold is that normally a Fourth Amendment claim accrues them. Not one of them even
says (as distinct from holds) that it always does, and two of the five explicitly allow for later



- accrual in exceptional cases. .

" The five cases are Nzeves V. M&Sweenev 24] E. 3d 46, 52-53 (1st Cir. 2001); Beckv. City of

Muskogee Police Dept, 195 I'.3d 553, 558 (10th Cir.1999); Monteomery v. De Simone, 159
F.3d 120, 126 (3d Cir.1998); Simmons v. O'Brien, 77 F.3d 1093, 1097 (8th Cir.1996), and Daiz
v, Kilgore, 51 ¥.3d 252, 253 n. 1 (11th Cir.1995) (per curiam). Nieves acknowledges that there
may be cases “in which a gection 1983 claim based on a wartantless arrest will not acerue at the

- time of the arrest.” 241 F.3d at 52 n. 4. Even the passage that the panel quotes from’ Nieves
acknowledges that a section 1983 claim does not always *433 accrue at the time of arrest. Jd.
Beck also acknowledges such a possibility, 195 F.3d at 558-59. Tn Montgomery, the plaintiff's
-claims, which were for false arrest and false imprisonment, were unrelated to the outcome of the
criminal prosecution against her. Her “claim for false arrest ... covers damages only for the time
of detention until the issuance of process or arraignment, and not more. In addition,

- Montgomery's section 1983 false imprisonment claim relates only to her arrest and the few hours

“she was detained immediately following her arrest. Montgomery therefore reasonably knew of
~ the injuries that form the basis of these 1983 claims on the night of her arrest.” 159 F.3d at 126
(c1tat10ns cnmtted) : S

 In'Datz, a search case, the court held that the plaintiff did not have to wait until the outcome of
his criminal case to bring his civil case because it was uncertain whether a ruling in the civil case
that Datz's search had been illegal would be inconsistent with his criminal conviction, for “even
if the pertinent search did violate the Federal Constitution, Datz' conviction might still be valid
considering such doctrines as inevitable discovery, independent source, and harmless error.” 31
F.3dat253 n. 1. Since Datz was convicted of being a felon in possession of a fircarm, and the
firearm was found in the search, it might seem that his conviction could not coexist with

invalidating the search. But as the state court that upheld his conviction noted, “ammunition for
the weapon also was found in two locations in appellant's house. The police evidence custodian
testified appellant contacted him numerous times, by phone and in person, seeking return of *his
AR-151ifle.” ” Datz v, State, 210 Ga.App. 517, 436 S.E.2d 506, 509 (1993). If there is -
untainted evidence here, the panel's result might well be correct, but there is no discussion of the
other evidence in its opinion.  In Simmons the only issue discussed is whether admission of a
coerced confession can be a harmless error; as far as appears, no issue was made of whether the
admission of the confession had been harmless. 77 F.3d at 1094-95. The panel does not discuss
Montgomery, Datz, or Simmons; its characterization of them (c.g., “finding § 1983 coerced
- confession claim not barred by Heck Heck ™) is consistent with the principle that the claim usually

accrues later :

The cases that the panel acknowledges are in conflict with its accrual rule are, besides Gauger,
- Harvey v, Waldron, 210 F.3d 1008, 1013 (9th Cir.2000); Shamaeizadeh v. Cunigan, supra. 182
F.3d at 399; Covington v. City of New York, 171 F.3d 117, 124 (2d Cir.1999); Cabrerav. City

of Huntington Park, 159 ¥.3d 374, 380 (9th Cir.1998); Brooks v. City of Winston-Salem, 85 F3d

178, 183 (4th Cir.1996), and Mackey v. Dickson, 47 F.3d 744, 746 (5th Cir.1995). The list is
incomplete. Mysteriously omitted, without comment, are Ubok v. Reno. 141 F.3d 1000. 1006
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- least must be added to the hst along wﬁh C az’ero . olon V. Betam{)urz‘»Lebron 68 F. 3d I 4( 1bt

Cir.1999), cited in Nieves, as well as our decision in Booker v. Ward, 94 F.3d 1052, 1056 (7th
Cir.1996), where we said, examining the proceedings in the Illinois courts, “that success on
Booker's unlawful arrest claim would not necessarily undermine the validity of his conviction.”
That's the test, all right. And note that Beck, one of the cases the panel cites for its rule,
expressly declined to reject C'ovmgron 195 I 3d at 559 n. 4. :

-~ The panel may have been misted by the reference in Harvey v. Waldi on, Suprd, 21 {) F.3d at 1015,

to “a split in the circuits.” The court in Harvey mischaracterizes the approach of courts

~ (including itself?) that reject the approach taken by the #434 panel today. It describes them as
holding that a Fourth or Fifth Amendment claim never accrues until and unless the conviction is -

~vacated. Those courts hold only thai such a claim sometimes doesn't acerue until then, for

- example if there is no othet evidence to support the conviction besides evidence claimed to have
~ been obtained illegally. So in Harvey the court went on to satisfy itself that the evidence alleged

to have been illegally seized was essential to Harvey's conviction. Jd._at 1015-16.

‘The panel is right that there are two groups of cases. But they are consistent. One bolds that a
Fourth or Fifth Amendment claim accrues at the time of arrest, assuming the conviction does not.
depend on the evidence alleged to have been illegally seized. The other holds that the clalm
does not accrue then if the eonvmtmn does depend on that evidence.

T count 12 cases to 0 agaijnst the panel's approach, with the other three cases (Montgomery,
Simmons, and Datz ) noncommittal but consistent with the 12. So one-sided a score should give
us pause. If there is a compelling practical reason for flouting conventional statute of limitations
principles, forging a lonely path, and creating more work for the Supreme Court, which now
faces an intercircuit conflict on a recurrent issue, the panel has not explained what it might be.

C.A.7 (T11.),2006.
- ‘Wallace v. City of Chicago
440 F.3d 421

Although there is no West Virginia case directly on point, it seems unfair, unreascnable

and .a. denial of due process of require that a tort cleim for false arrest should always be broﬁght
while the underlying_cﬁminal case is still pending. In th"e instant case, the appellant was

squeeted to a tortuous. course of litigation involving two appeale to this court, and a remand to
the circuit court before his criminal prosecution and the threat 'Qf imprisonment was alleviated.

~Appellant could not have meaningfully brought his complaint for false arrest while his criminal
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the o1fcu1t court bel’me his criminal prosecution and the threat ofi 1mprisonment was allewated
Appellant could not have meamngﬁllly brought his complaint for false arrest while hlS cnmmal
. case was still pendmg, and that matter was pending under August 11, 2003. In his cmtuatlon
appellant’s complaint on this count was t1mely filed. As Judge Posner 1llustrates there is
' eonSIderable chsagreement in the federal c1rcu1ts as to. the fairness: of reqmrmg claims be ﬁled

_ whﬂe the ctiminal case is ongomg

B. T he Clrunt Court erred in detcrmmmg that the Respondents are el_oﬁned with statutory

“and. quahfied 1mmumty

Argument '

- B." - Appellants should not be ehﬁﬂed to immunity_.

The lower court deterﬂlined that the Respondents'were cntitled to statutory and qualified

' lmmumty because they v1olated 1no nght of which they should have been aware
Appellant test1fiec1 that his personal property was taken and not returned, despﬂ:e requests from _
| ‘his attorney to.do so. (Canferbury deposmon p. 139- 153)
Sheriff La1rd tesuﬁed that the West Vlrgmla Code § 61-3-51 bad never been enforced to

h1s knowledge in Fayette County. In order to make a viable claim agamst an ofﬁmal sufficient to
overcome the common law doctnne of qualified immunity, it is sufﬁment to show that the -
official acted maliciously, frandulently and oppressivelf, Parkulo v. West Virginia Board of
Prob_atioﬁ, .19'9 W.Va. 161, 483 S.E.2d 5'0_7 (1996). 1tis incfedible that law enforcement and
prosecuting aﬁom‘eys would llave considered themselves to be acting in good faith in conducting
a public ra1d and arresting a 76 year old man for said charge. This matter should be should be

permitted to proceed to a jury for a full and fair determination.
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" RELIEF REQUESTED
Tor the errors CIted above, and for such other errors as may be apparent on'the face of the
) record the Appellant prays that thls Court set aside the gr.:mtmg of summary _]udgment on all
counts in this matter, except for selectzve prosecutmn 'md remand this matter to Fayette County |

- B Circuit Court for trlal

R}]QUEST FOR ORAL ARGUMENT

Appeﬂant requests o:ral argument.

Respectfully submitted,

 CHARLES E. CANTERBURY |

By Counsel

By Counsel

Jacquecline Hallman Esq. -
Bar Number 5189 ,
100 Capitol Street, Suite 804
Charleston, WV 25301
304/346-1201

13
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“BRIEF OF APPELLANT” was served upon counse} of record by United States Mall postage
pre—pa;d, this @&‘d&y of July, 2006, addressed as follows |

Ml.chael D. Mul_hns
Steptoe & Johnson
P.O. Box 1588
Charleston, West Virginia 25326-1588 _
Counsel for William R. Laird, IV, J.E. Smemore
S.W. Kessler, Paul Blake and The Fayette County
- Commission ‘ '

Chip E. Wﬂhams _ _ _ |
-Pullin, Fowler & Flanagan _ , . _ o
300 N. Kanawha Street, Suite 100
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' Counsel for City of Mount Hope
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