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What does it mean to strike a juror because of race?...Somewhere

~ down the road our legal system must rid itself of the unspoken lie that
- African-Americans want to be victims of crime and therefore will not

- convict criminals.—Justice Franklin D. Cleckley, concurring opinion
in State v. Rahman, 199 W.Va. 144,160,483 S.E.2d 273, 289 (1996).

The de-ciSibn today will nof end the racial discrimination that
peremptories inject into the jury-selection process. That goal can be
accomplished only by eliminating peremptory  challenges
* entirely.~Justice Thurgood Marshall, concurring opinion in Batson v.
Kentucky,;476 U.S. 79, 103,106 S.Ct. 1712, 1726, 90 L.Ed.2d 69, _
(1986) . '
L
Kind of proceeding and nature of ruling below
To the Honorable Justices of the
West Virginia .Supreme Court of Appeals:

In Rahman, Justice Cleckley expressed the desire to eliminate race as a factor in jury

selection. In Batson, Justice Marshall, after being involved in several decisions by the United States




X Supreme Court attemptmg o obtaln thlS Werlhwhﬂe Ob_] ective, finally concluded that only thie
complete ellmmahon of peremptory strikes would aecomphsh this goal

| . The gea1 of ehrnmatmg racial eons1derat10ns injury seleetlon not only would protect

the equal protee‘uon and due process rlghts of the person on trial, but also has been demonstrated to

pOSItIVCly 1mpact the j Jury s dec1s10n makmg process. Ina 2006 study conducted at Tufts Umversxty

by Samuel R Summers entitled “On Racial Diversity and Group Dee1s1on—Mak1ng Identlfymg

.Mulhple Effects 'of Rac:1al Comp031t10n ‘on. Jury ,.Dehberatlons_,

' www.ana,orgf’releases/()406 IPSP Somrn;ler.pdf , the data revealed:

First, diverse groups spent more time deliberating than did all-White
groups. Of course, longer decision-making processes are not
necessarily better processes, but diverse groups used their used. their _
extra time productively, discussing a wider range of case facts and
personal perspectives. Arguably, the accuracy of the information
discussed by a group is even more important than the sheer number
of facts, and on this count as well, heterogeneous groups proved
superior.  Even though they deliberated longer and discussed more
information; diverse groups made fewer factual errors than all White
groups.- Moreover, inaccuracies were more likely to be corrected in
diverse groups. These findings dispel any notion that the longer
duration of heterogeneous deliberations was attributable to decreases

in efficiency. Rather, racially heterogeneous groups had discussions
that were more comprehensive and remained truer to the facts of the

- case. Asdetailed above, diverse groups were also more open-minded
in that they were less resistant to discussions of controversial race-
related topics. (/d. at 37-38).

This appeal presents this Court with an opportunity to address this critical equal
protection question. Once agaiﬁ, this Court is being asked to do the impossible—determine, after the
fact, whether or not the State based its decision to use a peremptory strike to eliminate 100% of the

black potential jurors, there beiﬁg only one black potential juror available, based upon the potential




' Juror’s raee. -"l‘hese un’spol(_en racial issues are er/en more probletnatie when the defendant.is black
and the vietim s white:
Inthe present case, Appellant Christopher Lee Davis, vl/ho is black, was accused of
' klllmg Kralg E. Dav1s who was white, and shootmg Kralg S brother Kenneth Mrchael Davis, .

Durmg the seleetlon of the jury, the State used one of its peremptory strikes to ehmmate the only

o black potentral juror from the group of jurors selected at trial. Thus, once again, this Court is faeed _

| Wlﬂl a erunmal eonv1ct1on where the State s use of 1ts peremptory strrlces has resulted an all white
Jury de01d1ng the fate of a black enmmal defendant

On September 8, 2000 a Jury in the C1rcu1t Court of Kanawha County eon\flcted

. Appellant of ﬁrst degree rnurder and mal1c1ous woundmg On January 11, 2001, Appellant was'

senteneed_ to serve hfe w1th mercy for ﬁrst de gree murder and not less than 2 nor more > than 10 years

- on the mallcrous woundmg with a ﬁrearm to run oonsecutwely Thts Court den1ed Appellant s

appeal on September 20, 2001 onajto2vote, w1tl1 Justices Starcher and Albright votmg to grant |

the appeal.

| The present habeas corpus action initially was filed by Appellant pro se and the

Honorable Judge Louis H. Bloom appointed present counsel to represent him. In an order entered _

January 17,2006, the trial court denied all habeas corpusrelief. Appellant respectfully appeals from

| 'The case was tried before the Honorable A. Andrew MacQueen. By the time Appellant was

sentenced, Judge Bloom presided over this case.

*At trial, Appellant’s appointed counsel were James B. Mclntyre, who was a great champion
of civil rights and is sorely missed by anyone who had the pleasure of knowing him, and Gary A.
Collias. The State was represented by Don Morris and Reagan E. Whltmyer
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_'this final order.” In this brief, counsel for.Appellant will present the Court with the traditional legal
' arguments, based upon decisions froni the United States Supreme Court and this Court. In addition

. 7 to these legal arguments, counsel for Appellant has added a real world dis_cussion.bf this issue,

* inviting the Cdurt_to consider Justice Marshall’s 'con'clu_silon, which recently was accepfed by Justice -

St_ephe.n. Breyer_, that fhe bnly Way.to eliminate 'race asa facfor in jury selection is the eliminaﬁon of
" .pé.r_exlnptory si.:ri_kes'.‘*. | | |
- IL
| ..Stat'emsént 6f facts
| A

 The 'tmgic death of Kraig E. Davis
- and wounding of Kenneth Davis

"It would be Very'eaéy to write this petition and leave out the tragic facts that lead to

the senseless death of a young unarmed Marine and the wounding of his brofhe_r. However, it would

not be fair to this Court for to gloss over the facts, particularly since Appellant has accepted

responsibility for his actions, is extremely remorseful, apologized to the vietim’s family at trial, and

must live with the consequences of his actions the rest of his life. The issue at trial was not

_ ?Appellant’s petition for appeal also raised an issue seeking a reversal of Losh v. McKenzie,
166 W.Va. 762,277 S.E.2d 606 (1981). However, the order granting this appeal limited the issue
- to the question of striking the only black potential juror from the jury panel. While counse] for
Appellant strongly believes that this Court’s case law requires at least a modification of Losh, due
to the inherent violation of the attorney client and work product privileges required by the “Losh
checklist,” that issue has been omitted from this brief based upon the Court’s order.

“Counsel for Appellant recognizes that such a radical departure would generate a lot of
controversy and most likely will not be achieved in this case. Nevertheless, since two United States
Supreme Court Justices have accepted this solution and there are courts anticipating the possibility
that peremptories will be eliminated eventually, the issue at least is worthy of this Court’s attention.

e

e e s



ST

' Appellant ] grnlt or tnnocence The issue was Whether Appellant was gutlty of second degree or first
.' degree murder Although the trial court d1d not make any ﬁndmgs of fact regardtng the underlymg :

_ crxme, Appellant beheves these facts place the legal issues raised in context.

On September 8 1999, K1a1g E. Davis, Who was stat1oned at Camp LeJeune and

' preparlng to be statroned in Iwo J ima, J apan the followmg Sunday, met Wrth his brother Kenneth
and fnends in RBG’S a bar and pool hall in Kanawha City. (Tr 386 -88). On this same date '
- Appellant who was 11v1ng with hls parents at the time of this 1ncrdent also was: 22 years old, and

. had completed enough credrts for the 11‘h grade (Tr 548) Appellant was employed as a broﬂer '

cook at Chi- Chr sanda mamtenance man at McDonald’s. (Tr 549). He got off work at about 11: 00

| and went to hxs home n Kanawha Ctty (Tr 551) Soon thereafter he went to RBG 8 w1th his

. frlends 1ncludmg a friend named Grant Lewis. (Tr. 552)

On that n1ght, Appellant was carrying aloaded .45 caliber semi-automatie hand gun.

(Tr 55 8) Appellant had owned this gun for about amonth prior to this night and had only ﬁred it

~ once, (Tr 571).

Kraig and Kenneth Davrs were playing pool in RBG’s when the 1nc1dent occurred.

' Ketineth Davis testrﬁed that at some point, Mr. Lewis came into the pool area, prcked up a pool '

 stick, stood about five feet away from the pool table, twirled the pool stick, and tossed it on the table

and th.e stick hit Chad Walborn. (Tr. 393). Mr. Lewis turned a-nd went back to the bar. (Tr. 394),

.'l‘here was a 'eomm'otion and Kenneth saw.Kraig standing closer to the dance floor
with his arms by his side and palms facing forward. .(Tr. 39S-99). Kenneth was telling Kraig it was
their turn.to shoot pool when two shots rang out and a third shot went by Kenneth’s ear. (Tr. 399).

Kenneth saw his brother fall down and then noticed that the gun was pointed toward him, so Kenneth .

s




tried to hit the shooter with the pool strck (Tr 400) As he was h1tt1ng the shooter, the shooter kept
| | -.ﬁrrng at Kenneth unt11 the gun fell out of hrs hands (Tr. 401) The only thmg he remembers the |
- shooter saymg is, What do you think you’re dorng'?’” (Tr 401). Kenneth had been shot twice all..
: the way through and one grazmg shot. (Tr. 403) A feW mrnutes passed between the 1ncrdent with
: Mr Wallborn and the shootlng (Tr. 406)
Appellant s'version of these events was that his friend Grant Lewis came to hrm from
o thearea of the pool tables upset and claimed that someone over there had assaulted him. Appellant
~went over 1o pool tables where Krcug Davrs his brother and some other people Were playrng (Tr.
_ 559) After some words wete exchanged wrth Mr. Wallborn, Appellant Lesnned that he was hitin -
. the head with what he thought was a bar stooI (Tr 561) After being hlt Appellant staggered
around and began to shoot (Tr.5 62) The end result was that Krarg Davis was killed by the shots '
and Kenneth Davrs suffered gun Wounds Appellant left and went to Morgantown without knowmg
that he had killed Krarg Davis. (Tr 566- 68) Appellant returned to Charleston the next day and
I_ 'turned htmself into the police. (Tr 568) | ' |
B L

State’s use of a peremptory strike to remove
Juror Patterson from the panel

When the jury panel was selected, the only black potential juror was Juror Patterson.
During voir dire, Juror Patterson initially noted that she needed to take her son to college in Miami
the following Monday. (Finding of fact No. 11).° Juror Patterson also noted that she knew two of

the possible defenSe witnesses, one of whom was a good friend ofher husband. (Finding of fact No.

*The findings of fact noted are from the trial court’s J anuary 17, 2006 order.

-6-




12) However T uror Patterson den1ed that knowmg these w1tnesses would have any nnpact onher

o evaluatlon of thieir test1mony (F1nd1ng of fact No. 13) At thIS point, the State acknowledged it did

not have a basis for str1k1ng J uror Patterson for cause. (F1nd1ng of faet No 14)

“Juror Patterson later ra1sed her hand and stated the followmg J udge the longer I
= svt here I don’t think I can be impartial’ due to the closeness of the relatmnslnp I have w1th [the two
_ defense w1tnesses] ” (F1nd1ng of fact No 15) During 1nd1v1dual voir dzre Juror Patterson was |
lnforrned that Appellant s counsel had dee1ded not to call the two mtnesses she knew Jurer: |
: Patterson testlﬁed that “her Judgment would not be affected 1f the two witnesses she knew
* were not called » (Fmphasxs added) (F1ndmg of fact No. 17) IIoweve1 JLu or Pauerson did note
that these two witnesses, that Appella;nt S counsel had dec1ded not to call were “"men of God, so I
| would really have to take what they say and believe it.”® (F1nd1ng of fact No. 18).- |
The State gave the followmg explananon for using one of its peremptory strikes to. |

remove J uror Patterson

'( 1) Juror Patterson is acquainted with the two w1tnesses and has
' already made a determination as to those witnesses’ cred1b111ty,

- (2) Juror Patterson expressed concerns and exhiblted facial
expressions and body language that indicate that she does notwishto -
serve as a }uror :

(3) Juror Patterson indicated that she wonld be_ unavailable for the
entire week, beginning the week after trial began; and

(4) Juror Patterson approaehed and patted one of the defendant s
family members on the back. (Finding of fact No. 19).

SThese two defenses witnesses were ministers, as was Juror Patterson’s husband.

-7-



1L
~ 'Issue  presented
Whether the trial court erred in rejecnng s Batson challenge where
the State’s main reason for strikin & the only black potential juror was
that this juror knew two possible defense witnesses, who were not
_ gomg o be called to z‘estzﬁ) at trial?
LA
Argument
A, THE LEGAL ARGUMENT:
The trial court erred in rejectmg s Batson challenge because the
State’s main reason for striking the only black potential juror was
that this juror knew two possible defense wzmesses who were not
going to be called to t‘estzﬁ/ at trial
Appellant s main ar gument is that his const1tut10na1 r1ghts to equal protectlon due .-
process and to a jury of h1s peers were v1olated when the State used a peremptory strike to remove
the onIy black potentlal juror from the panel. The trlal court rejected this argument for several
reasons, F1rst this issue was ra.rsed in. Appellant s appeal of the underlying convictions, Whlch
appeal was refused by this Court. This idea that a prevrously raised issue in‘an appeal that ‘was
' refused somehow waives thatissue ina subsequent habeas corpus act1on isafrequent rnlsconception -
.in habeas corpus practice.
This Court made it clear in the Syllabus of Smith v. Hedrick, 181 W.Va. 394, 382
S.E.2d 588 ( 1989), that the denial of an appeal does not bar an inmate from ra1s1ng the same issue
ina subsequent habeas corpus petztlon
This Court's rejection of a petition for appeal is not a demsron onthe

merits precluding all future consideration of the issues raised therein,
unless, as stated in Rule 7 of the West Virginia Rules of Appellate

-8-




Procedure such petition is rej eoted because the ‘lower - couirt's
judgment or order is plainly right, in which case no other petition for-
appeal shall be permitted.

Thus there is no Wawer or prohlbltron agamst an 1nrnate ra1smg an issue in a habeas corpns. petition

‘that had been 1ncluded in the appeal of hls underlylng conviction Whero the appeal was refused by |

thrs Court

Second to the extent the initial appeal dld not walve tlns issue, the trial ‘court

concluded “the prosecunon prov1ded a neutral non—pretextual non~d13cr1m1natory challenge where :

their ehallenge was based on Juror Patterson S 1n1t1al he51tancy to serve on the jury and her

_subsequent stater_nents that she would have to beheve_the two def_ense witnesses beeause they were

‘men of God’ and that she was qnestioni_ng her i.mpartiality.” (Conclnsion_ of law No. 3). The fact

that these two defense Witnesses were not called to testify did not make a difference because

somehow “this may' have caused her to believe any and all witnesses the defen_dant called in his -

defense.”. (Conclusion of Jaw No. 4).7

As noted by the trial court, the seminal case estabhshmg the procedure to be followed

where there i is an alle gat1on that a potentlal Juror was strrcken from the j jury panel for discnrnlnatory'

reasons is Batson v. Kentuclg/, 476 U.8. 79,106 S.Ct. 1712, 90 L.Ed.2d 69 (1986). This Court has

followed and applied Batson in a number of cases. State ex rel, Ballardv. Painter, 213 W.Va. 290,

 5828.E.2d 737 (2003); State ex rel. Rahmanv. Canady, 205 W.Va. 84,516 S.E.2d 488 (1999); State

exrel. Azeezv. Mangum, 195 W.Va. 163,465 S.E.2d 163 (1995); State v. Kirkiand, 191 W.Va. 586, .

"Appellant assumes from the January 17, 2006 order that the trial court’s failure to cite the

three other reasons asserted by the State for striking Juror Patterson—her alleged body langnage, her
~ possible unavailability the following week, and the alleged patting one of Appellant’s family
members on the back-means that these additional reasons were not particularly persuasive.
Therefore, Appellant will not address these issues alleged justifications for striking Juror Patterson.

9-



- A47 S E 2d 278 (1994) State v. Bass 189 W Vcl 416, 432 S. E 2d 86 (1993) State v. Rahman 199

W.Va. 144 483 S.E.2d 273, 82ALR Sth 733 (1996) State v. Harris,. 189WVa 423,432 S E2d

| 93 (1993), State v. Marrs 180 W Va. 693,379 S E 2d 497 (1989) In two of these cases—Ballard
and Marrs-—this Court was persuaded that the State S reasons for usmg one of i its peremptory strlkes | ) |
' agamst the only black potential Juror was pretextual and required reversal'of the convictions
o Batson ﬁrst was adopted and apphed n Marrs, where this Court held in Syilabus
| Pomts 1, 2 and 3:

1. Ttis a v1olation of the Equal Protection Clause of the _
Fourteenth Amendment to the U.S. Constitution for a member of a~
cognizable racial group to be tried on criminal charges by a jury from

- which members of his race have been purposeiy excluded

2. To estabhsh a prima facie case for a v1oiat10n of equal
* protection due to racial discrimination in the use of peremptory jury
challenges by the State, “the defendant first must show that he is a
member of a cognizable racial group, and that the prosecutor has
exercised peremptory challenges to remove from the venire members
of the defendant’s race. Second, the defendant is entitled to rely on
the fact, as to which there can be no dispute, that peremptory
challenges constitute a jury selection practice that permits ‘those to
discriminate who are of a mind to discriminate.” Finally, the
defendant must show that these facts and ~any other relevant
circumstancesraise an inference that the prosecutor used that practice
to exclude the veniremen from the petit jury on account of their race.”
(Citations omitted). Batson v. Kentucky, 476 U.S. 79, 106 S.Ct.
1712, 90 L.Ed.2d 69 (1986). _

3. The State may defeat a defendant’s prima facie case of a
- violation of equal protection due to racial discrimination in selection
of a jury by providing nonracial, credible reasons for using its
peremptory challenges to strike members of the defendant’s race from

the jury.
This procedure was modified slightly in Syllabus Point 4 of Azeez, where this Court

followed Powers v. Ohio, 499 U.S. 400, 111 S.Ct. 1364, 113 L.Ed.2d 411 (1991), and held that a

-10-




Batson challenge can be rarsed even Where the defendant is of a drfferent race - than the prospeetive.
JUIOI' Thrs modiﬁcatron is of no great moment in‘ the present case because Appellant is black and '
all of the venrre except for juror Patterson were white,
| The most recent Batson oplnron décided by the United States Supreme Court is
| leler-F l V. Drerke 545 Us. 231 125 S Ct 2317, 162 L Ed. 2d 196 (2005) In leler~El the Unrted'
| States Supreme Court examrned the development of the law surrounding the peremptory strrkmg of
: potentral Jurors of a cognrzable racral group This rrght to have a jury free of purposeful |
dlscrirnmatron ba:,ed upon the race of the potent1al Jurors first was recognized in Stmuder v. West
Vrrgmza 100 U. S 303 25 L.Ed. 664 (1880) | |
In Swain v, Alabama 380 U.s. 202 858. Ct 824 13 L Ed 2d759 (1965) the United
 States Supreme Court held that a defendant would have to demonstrate that there was a contmulty
of dlscrimrnation over t1rne” before sucha constitutronal challenge to the strikrng ofa potentlal JUI‘OI‘
would ariseto a eonstrtutional violation. Eventually, the United States Supreme Court decided that
this approach “turned out to be difficult to the point of unworkable, and in Batson v, Kentu.cky we
recognrzed that thls reqmrement to show an extended pattern 1mposed a “crippling burden of proof’
that left proseeutors use of peremptorres largely immune from constrtutlonal scrutiny *”* Miller-El,
545U.S.at - 1258.Ct. at 2324, 162 LEd2dat___
In Batson, as noted above and adopted in the quoted syllabus points from Marrs, the
United States Supreme Court sought to establish a more individualized analysis, rather than requiring
. ashowing that a partreular office has a demonstrated hlstory of discriminating against minorities.
However in ]ld’zller—El 545U.S. at 125 S.Ct. at 2325, 162 L.Ed.2d at __, the United States

| Supreme Court noted the inherent problems with this approach:

-11-




_ Although the move from Swam to Batson lefta defendant free

to challenge the prosecution without having to cast Swain’s wide net,
the net was not entirely  consigned to history, for Batson’s
individualized focus came with a weakness of its own owing to its
very emphasis on the particular reasons a prosecutor might give, If
any facially neutral reason sufficed to answer a Batson challenge, then
Batson would not amount to much more than Swain. Some stated

. reasons are false, and although some false reasons are shown up
within the four corners of a given case, sometimes a court may not be
sure unless it looks beyond the case at hand. Hence Batson’s
explanation thata defendant may rely on “all relevant circumstances”

L to raise an inference of purposeﬁﬂ d1scr1mmat10n

~ The point emphamzed in Mil ler—El is that a prosecutor simply stating a neutral reason
_ for striking a partlcular _]UI‘OI‘ is not the end of the i 1nqu1ry The reasons given must be exammed in
Ilght of the totahty of relevant c1rcumstances In, exammmg the totahty of the cxrcumstances in the

o ‘present case, one of the most crmcal mrcumstances for the Court to con51der 18 the fact that Juror B

Patterson was the only black potentlal _]LII'()I' in the panel selected for Appellant s trial. Where the

State’s use of a peremptory strike results in an all white i Jury, Appellant respectfully submlts that the
reasons offered by the State for strlklng the lone bIack potential j juror requlres additional scrutlny
Another relevant c1rcumstance exammed at Iength in leler~El that is apphcable in the present case :
is a comparlson of the black potent1al Juror who Wés str1cken w1th any 51m11arly situated Whlte..
potential juror. See also Burnet v. .Srate, 71 Ark.App. 142, 27 S.W.3d 454 (2000)(Lists a number
of federal and state court _deéisions applying this juror comiaarison analysis).

In Syllabus Points 12 and 13 of Réhman,_the Wesf Virginia Supreme Couﬁ agreed
that this type of comparison is relevant in evaluating a Batson chalienge:

12. Striking even a single black Jjuror for rac:lal. reasons .
violates equal protection, even though other black i Jurors remain on
the panel. The focus of the trial court’s analysis should be on whether

the State’s reason for a challenged strike is pretextual and not on the
overall composition of the jury.
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13. In assessmg a Batson challenge the trial court must
consider a party s assertion thata similarly situated prospective juror
 was not challenged ‘both in determining whether the defendant has
stated a prima facie case of discrimination, and in deciding whether
the explanation given by the prosecution was a pretext for racial
discrimination. In order for the trial court to make the latter
determination, the State must articulate a credible reason for the -
dlfferent treatment of similarly sutuated black and white j jurors.

Whlle itisthe better pract1ce for these comparlsons to be made at the time the Batson

challenge is made at tnal as suggested by Syllabus Pomts 12 and 13 of Rahman, there is nothmg to ;

" prevent a trlal court n a habeas corpus action from makmg this comparlson For example, in

footnote 2 of Mller—El the majonty, in challengmg the dlssentmg view that the “compansons of
_ black and nonblack venire panehsts are not properly before ﬂ‘llS Court not havmg been put before
_.the Texas courts,” explamed “But the dissent conflates the difference between evidence that must
be presented to the state courts to be considered by federal courts in habeas proceedings and theones
B about that evidence.” Thus, the pomt made by the maJ ority in leler—El is that as long as the
| _ eVIdence from which th1s _]UI‘OI‘ comparison can be made is in the record, the tr1al courtin a habeas
oorpus _pro_ceedllagr can perform this analysis, even if it was rlot {irst raised dur_ing the underlying trial.
During the voir dire, three potential jurors acknowledged -knoWihg at least one or
more of.the possible witnesses identified. Juror Patterson knew Mr. Bullett and Mr. Byers, who did
not testify; juror Hayes. knew Dr. Kessell, who did testify; and juror Akers knew Arlo Cook as being
someone Who lived in her neighborhood, who did not testify. (Tr. 41, 43). Of the three potential
Jurors who admitted having some knowledge of a possible witness, only juror Patterson was stricken
by the State. Juror Hayes and juror Akers, both of whom were _White, remained on the jury.
The trial court rejected this afgument by focusing solely on comparing Juror Hayes

and Juror Patterson, omitting any reference to Juror Akers. With respect to Juror Hayes, who worked
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_ata hosp1tal asa nurse, lmew Dr Kessell but had not worked wrth hnn the trial court concluded
: “The Court finds that this is quite drfferent from JUI'OI' Patterson S srtuanon where she referred to the

2 witnesses she knew as men of God, her husband’s fnends and- where she questloned her

1mpart1al1ty » (Fmdmg of fact No 23)

Appellant agrees ther_e are always going to be factual distinctions that can be niade

- when potential j _]UI‘OI‘S are compared Juror Hayes and J uror Akers did not state that they could not

be 1rnpart1al regardrng Dr. Kessel and Mr Cook respectlvely, Whereas Juror Patterson clearly

expressed some amb]valence Wrth respect to her ability to be 1mpart1al if the two suggested defense

wn“nesses had been called However Juror Pattcrson expressed no ambivalence once she was

mformed that these two witnesses were not gomg to be called Thus, the pretext of the State strrkzng

the only black potent1a1 _]IJIOI" based upon that Jjuror’s alleged 1mpart1al1ty regarding two wrtnesses

who were never called to testrfy at trial is evident on its.face.- The State knew during the pretrial '
that these two poss1ble defense w1tnesses were not gomg to be called as w1tnesses yet, the State )

based its peremptory strike of Juror Patterson, in part on her comments regardlng these two possible

defense Wltnesse's.

Appellant respectfully submits that under the foregoing case law, the reasons given '

| by the State for striking Juror Patterson are pretextual, resulting in a violation of Appellant’s

const1tut1onal rlghts to equal protection, due process, and to a jury of his peers. Maklng a strong

statement condernmng the striking of the only black potential j uror because she may have questloned

her partiality with respect to two witnesses, who were never going to be called to testify at trial,
would send another signal to prosecutors and defense lawyers that race should never be a factor in

. making peremptory strikes.
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B THE ARG UMENT BASED UPON REALITY:

Should this Court Jollow the opmzom of Justice T hargood Mars*hall
and Jastzca Stephen Breyer and eliminate all peremptory chall enges?

The foi‘eg'oing case law demonistrates the sheer frustration the United States Suprenle _

Court has exper1enced in its attem.pt to eliminate any cons1derat1on of race from the | Jury select1on -

process The standard of revrew has changed with each pwotal decrsron Batson has spawned

. challenges to peremptory strikes based upcn other pr‘otected classrﬁcahons such as religion and sex.

| See generally Annot., “Use of peremptory challenges to exclude persons from cr1m1na1 jury based

on: rel1g1ous afﬁhatlonﬁpost-Batson state cases,” 63 A L. RSth 375 (1998) Annot “Voir dire

exclus1ons of men l'rom state trlal Jury or jury panelmpost J.E. B V. Alabama ex rel T8, 511 U.S: -'

' 127 cases,” 88 A.L. R Sth 67 (2001) Annot., “Use of peremptory challenges to exclude Caucaswn

persons as a racial group, from cr1m1nal jury—post-Batson state cases,” 47 A.L.R.5th 259 (1997)

Courts also are strugghng withhowto handle a Batson challenge where the prosecutor prov1des both _

netttral and racial reasons for the peremptory strlke. Annot., 7“Ado_pt10n and application of "tainted’
_ approach or ‘dual motivation’ analysis in deterrhining whether existence of single discrim_ioatory
" reason for peremptory strike results in automat.ic'Batson viollation when_neutral reasorls also have
been articulated,”. 1-5 ALR.G6th 3 19 (2006).. It is .conceivable the day will come where all
peremptory .strikes will have to be explained on the record to ensure that such stril%es _w.ere'based

upon constitutionally valid reasons.

What the United States Supreme Court has failed to acknowledge is the simple truth |

that regardless of what any lawyer represents to a trial court, race absolutely is a factor in jury
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selection. In reseerching the ease law in this area, counsel for Appe_ﬂent has been un_eble to-gﬁnd_a
* court haying a discdssiorl of this issue that is based in reality. R
| Atthe begmmng ofa tr1a1 lawyers only have the most basro demographrc 1nformat1on :
oo the potentral jurors Before a trial, the clerk’s office makes available to all counsel sheets |
contarnmg the potentlal juror’s age sex, | occupatlon marital status, address and race.? Jury
; consultants who are bemg used more frequently, absolutely consider the race of the potentlal juror
5 in thelr analysis. If race indeed is not supposed tobea factor or oonmderatron at all why do clerk’s
offices 111c1ude this fact in the juror mformatron provrded‘7 While some addrtronal 1nforrnat10r1
regardmg a notentlal Juror may be gleaned through the voir dire proeess more often than not,
_ Iawyers only have thls general imformation. |
n light of this fact itis pate.ntly ridiculous for any court to state, with a stra,r ght face
that race is not a factor mn jury selectlon Jury seIectlon necessarrly is based upon a lawyer
' percelved generalrzatrons regardmg the 11fe experlences of the potentlal Jurors. Thus prosecutors | '
rrlghtly or wrongly, believe a black potential j juror may be more skeptical of the State’s evidence
| while defense lawyers, rrghtly or Wrongiy, believe a bIaék potential juror will be more sympethetic
to the defendazrt’s case. Regardless of the validity or irrvalidity of these generali'zations, lawyers do
not have anything else to rely upon in maki'r_rg peremptory strikes, other than sheer intuition or

instinct.

*The “Summoned J uror Proﬁle” used in Kanawha County includes fields for Age, Sex, Race,
Marital Status, Occupation, Employer, Education, Pay Property Tax, Spouse, Spouse Occupation,
Employer, Number of Children, and Ages.
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In hrs concurrmg oplmon n leler-El | Justrce Breyer accepted Justlce Marshall s
- conclus1on that the Batson rule Would not achleve its goaI of ehmmatmg the unconstttutlonal use of
_ tace in n the j jury selectron process and that only the ehmlnatron of peremptory challenges yvould
| accomplish this result. leler—El 545 US.at __, 125 S.Ct. at 2340 162 L.Ed. 2d at__. In

_ Murphy . Dretke 41 6 F. 3d 427, 439 (5" Cir. 2005), the Trfth Crrcmt recognized there may be some

| momentum supportlng this view and acknowledged that leler FEl“may be the firstring of thedeath =

, knell for peremptory chalienges .and that the Supreme Court may well grant cemorarz in thrs case
to ﬁnally bury the concept of peremptory challenges " While barring all peremptory strrkes isa
B radlcal concept that at Jeast two Umted States Supreme Court Justices advocate, it cer‘alnly wourd
' _ehmmate this convohtted afterathe-fact attempt by triaI 'and' appeilate courts to parse through the
' .reasons given by the State for strlkmg a black potentral juror searching to determme whether the -
reasons are pretextual ot not. . |
In West Virginia, wltich is not as raciaﬂy diverse as most other-parts of the country,
: the rmpact ofa peremptory strike against a black potential juror is even greater because often, as in
the present case, there may only be one biack potential juror. At a minimum, whether or not .-
peremptory strikes should be eliminated is worthy of serious con51derat1on and study by this Court

and the Bar.,

?This prediction turned out to be false as the United States Supreme Court denied certiorari
in this case. Murphy v. Dretke, __ U. S.__, 126 8.Ct. 1028, 163 L.Ed.2d 868 (2006).
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. Conqlusidn _
- Forthe fqregoing reasons, Abpellant Chistopher Lee Davis respectfully moves thls
| Coﬁr’t to grant this APPEAL tﬁ échedule this.caqe on the argument docket, to reverse the final order
of the Clrcult Court of Kanawha County, to set as1de Appellant’s convzctmns and to remand thlS for :

_ | ;1 new tr1a1 on the underlying crlmmal charges
| | CHRISTOPHER LEE DAVIS Appellant

-——By Counsel—-

_Lm’ﬁyé C. Simmons (VV Va. State Bar No 3406)
DITRAPANO, BARRETT & DIPIERO, PLLC
. 604 Virginia Street, East

Charleston, West Virginia 25301

' (304) 342-0133
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