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_ order enterad June 26, 2006 the circuit court demed the PetrtroneriPtamtlff's Motion for .

TO THE HONORABLE JUSTICES OF THE |
WEST VIRGINIA SUPREME COURT OF APPEALS:

This case arises from an order of the Circuit Court of Logan County, West

_ \flrgmra granttng in-part Respondent Reamanathan Padmanban, M.D.’s, Motion to

Drsmrss P!amtrff Jeanette Packard'’s, indrwdual Claims, wherem the Honorable Roger
L Perry, exceeded his authority by denying the minor plalntiff Robert Whitt, the nght to

receive medical expenses incurred prior to his reaohmg the age of majority.. Further by

l.eave to Amend Complamt to add a count for battery asa result of faliure to obtain

: mformed consent. These rulings. exceed the Court s legitlmate powers in that the

subject orders deny the Petitioner's — but more rrnportantly the minor ohr!d’ - tight to.a

: ;ury trial on all of the exlstmg factual issues and just compensation for the injuries

Inflicted upon him by the defendant

I Statement fFacts

On or about November 21, 1994 the respondent Dr. Pedmanaban reduoed a

fraoture of Robert Whrtt’s elbow leaving him w:th a residual cubitus varus. Robert Whitt

- -was born June 2-9, 1992, and was therefore two years old at the time of the eurgery.

The reduction fell below the standard of care and left the minor with a permanent

| drsabrllty Petltioner Jeanette Paokard is the mother of Robert Whitt and incurred and

contmues to mcur medrcal expenses due to the neghgence of the respondent Robert _

‘Whitt was eleven years old when this action was filed and is presently fourteen years of

age.
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'Il. Statement of the Case

The Petitioner filed ths medical malpractice actidn on June 27, 2003. Inthe éomplaiht,
she alleged injuries to. her sﬁn, Roﬁert Whitt, and further_aﬂeged a derivative parent's
claim for herﬁelf. The Complain_t spéciﬁes that Roberi Whitt be corﬁ_bensated for his
past medical expenées. On December 22, 2003, the respondent physician filed his
Moﬂon fo DiSmiss Pfai;?.tiff, Jeanette ‘Pa.ckard’s, Individual é!aims, aﬂeging,l inter élia, 7
that the Petitioner's claim for medical eﬁcpénsés incurred prior to Robert Whitt's
eighteenth 'birthdéy are not rec:bverable‘ .by him, but are recoverable o'niy by his mother,
Jeanétt'e Packard. Further, the résbondent alleged that the claims of Jéénette Packard-
were time barred by the statute of Iimitatfon's. | | | |
~ Byorder entered April 5, 2006, the circuit court denied the motion to dismiss on

the statute of Iiinitations', hold_ing- that it was a jury question as to when Ms. Packard _

- discovered the maipractice_;' however, it agfeed with Respondent physician on the issue

of recoverability of medical expenses incurred before the minor child, Robert Whitt,
' reaches e_ighteén years of age. The circuit court stated: | |

The substance of this motion concemns the issue of whether it is Jeanette
Packard or Robert Whitt that has the right to bring certain claims for
medical damages incurred before and after Robert Whitt reaches the age -
of majority. The granting of this motion allows the' Plaintiff, Jeanette
Packard on behalf of Robert Whitt to include on the verdict form
presented fo the jury a space where the jury may enter their award, if any,
o compensate Robert Whitt for those medical expenses related to the
injury allegedly caused by the Defendant's alleged negligence incurred
after the age of majority or, said another way; fufurée meédical éxpenses.
However, this does not address the complexities underlying this motion
that was argued by counsel.

* % %

The West Virginia Supreme Court of Appeals held in Glover v. Narigk: “it
. is generally recognized that a personal injury to-a minor child gives rise to
two causes of action: (1) an action on behalf of the child for pain and
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~ suffering, permanent infury, and impairinent of earning capacity; and (2)
an action by the parent for consequential damages, inciuding the loss of
services and earnings during minority and expenses incurred for

Necessary medical treatment for the child’s injuries.” Glover v. Narick, 400 -

S.E. 2d 816, 821, 184 W.Va. 381, 386 (1990). Tha case goes on to state:

- "Although it is based upon and arises out of the negligence causing injury -

to the child, the parent's right of action for consequential damages is
separate and distinct from the child’s right of action for his or her injuries.”
Id. The holding of this case could not be any clearer. In the instance

case, Jeanette Packard may bring an action on behalf of the child for pain

- and suffering, permanent injury, and impafrment of earning capacity.
Jeanette Packard may also bring an action individually for consequential
damages, including the loss of services and earnings during minority and

expenses incurred for necessary medical treatment for the-child’s injuries.

- Additionally, in Hutto v. BIC Corporation, a federal court in-Virginia also
- held that two distinct causes of action arise out of a personal injury to an
infant. “One cause of action accrues on behalf of the child for the Injuries

themselves and another cause of action accrues on béhaif of the parent

or guardian which includes the expenses of curing or altempting to cure

the infant from the results of any injuries.” Under this scheme, the parent's

cause of action is-primary since an infant is generally not centractually

- liable for medical expenses due to-her infancy. Aninfant,therefore, has.

- no right to recover for médical expenses unless her status falls under one

~ of the exceptions enumerated by the Supreme Court of Virginia in Moses
[v. Akers; 203 Va. 130, 122 S.E. 2d 864 (1061.1." Hutto v. BIC Corp., 800

F. Supp. 1367, 1372 (1992). The logic of this holding is that an infant has |

no right to recover medical expenses that were incurred before the age of
. majority because the infant has no contractual duty to pay those -
expenses. Similarly, Rabert Whitt in the instance case has no confractual
-duty to pay his medical,expenses incurred before the age of majority and
. has no right to recover those moneys. o

- Therefore, this Court finds that Jeanstte Packard, on behalf of Robert
‘Whitt, has the right to recover for pain and suffering, permanent injury,
and impairment of earnings capacity after majority, and that Jeanette
Packard, individually, has the right to recover for consequential damages
including the loss of services and earmnings during minority and expenses
incurred for necessary medicattreatment for the child’s injuries incurred

prior to the child’s age of majority if the jury finds that her individual claims

are not barred by the statute of limitations due to the potential :
inapplicability of the discovery rule in this case. The Court also finds that
the verdict form in this case may indicate a space for the jury's entry of
their decision as to Robert Whitt's “post-age-of-majority” medical
expenses, along with a space for the decided amount of compensation.

See Order, attached hereto as Exhibit A.
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It ES from this order, limiting the minor; Robert Whitt, from re_cdverin'g medical
_expenses that have resulted from the Respondent physician's negligence and which
were or will be incurred prior to his eighteenth birthday, that the Petitioner herein
' requests a writ of prohibition. | _

Additionally, by order entered June 26, 2008, the circuit court denied the
Petiﬁonerfli’iaintiff's ofé tenus Motion for Leave to- Amend Complaint to add a count for
battery as a fesuli of ihe Respondent‘é failure to obtained informed consent for the
surgery perform'éd on the minor, Robert Whitt. At the hearing held in thisAmatter on
May 10, 2006, the circuit court, counsel for defendant, and plaihtiff’s counsel below
engaged in the following colloguy: - | | |

THE COURT: 'Okay. Now,-{he amending part of this and we may come

- back to this. You said you thaught that there was enough contained in the
pleadings for an informed consent claim. _ -

MR. MITCHELL: Yes. Or in faimess she be allowed 1o —

THECOURT: Amendi. . |

MR. MITCHELL: ~ move to have the pleadings conform to th&ﬁ' evidence.

. The same.evidence has been available to both of us all along and it's
‘apparent or at least it became apparent fo me as we made final trial _
preparations that an informed consent is an important issue in this case
‘because the parent did not sign. And in the course of preparing jury
instructions, we see in the Supreme Court suggested instructions that

heeding that only a parent can consent in non-emergency situations. So,

that's the law and we ought to present the case along with the law to the

jurors, S _ : R
MR. MITCHELL: The grandmother goes to Logan General with the injured
child - ‘ . .
‘THE COURT: And we're speaking allegedly here.
MS. NELSON: Okay. |

MR. MITCHELL: - she is asked to sign a consent as the grandmother.
4
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- She signs the consent at the direction of the hospital people and they tell
*her to sign her husband’s name because he's the one with the insurance. -
So, she forges her husband’s name on the document and Logan General -
accepts it. I'm not sure that's anything other than the facts, pethaps -
stipulated facts. . o

THE COURT: Is that kind of the way you substantially agree that's what
came about or if not where to you — o '

- MS. NELSON: | would say thatthe testimony of the grandparents is — |
don’t remember whether it was the grandmother or grandfather — but that
they had attempted to contact the mother, who apparently was working at -
the time, were not able to reach her, whether her employer wouldn't allow

- the phone call to get through, for whatever reason they could not, and
. they felt that they were acting in the child’s {best interests]. ' :

See Transcript, May 10, 2006 Heéﬁng, attached hereto as Exhibit B at -12.
-Additionafly, at the May 1 0, 2006 hearing the trial in this matter was continued ljntil :
November 13, 2008. See [Unsigned] Order Seiting Trial, attached hereto as Exhibit C,
‘which was signed by both counsel, 7 o
“The plaintiff's mr;;ﬁ_on "to-amend was 'subsequentiy deriied by the circuit court by
order entered Jurie 26, 2006, which found as follows: | o
In this case, Plaintif's counsel, by his own admission, failed to initially
-bring an informed consent claim because he simply overlooked the issue
- until this late date. -Plaintiff's counsel's only reason for the delay was -
failure to realize the claim was there, and that he was prepared to, as he -
said, “fall on his sword.” Since the Plaintiff cannot point to any valid -

reason that prevented her from being aware of the informed consent issue
or prevented her from amended [sic] the complaint at an appropriate time,

and because Plaintiff has known of the same facts that would support an-
informed consent claim from the case's inception the Court finds that the
Plaintiff's oral “Motion for Leave o Amend the Complaint™.is DENIED. -
See Order Denying Plaintiff's Motion for Leave to Amend Complaint, attached hereto as
 Exhibit D. |
The circuit court’s 6rder improperly quotes off-the-record discussions, taken

completely out-of-context, as its reason for denying the plaintiff's motion to amend to

b



. State ex rel. Means v. King, 520 S.E.2d 875, 878-79 (W. Va. 1999), quoting Hoover v, B

conform with the evidenCe. Accordingly, it is from this order, denying the motion o
amend to conform to the evidence and denying .the_ minor, Robert Whitt, his claim for. -
lack of infofrhed consént, that the Petitioner herein 'req_uests a wiit of prohibition.

lll. Standard for Issuance of Writ

West Virginia Code § 53-1:1 provides:

- The writ of prohibition shall lie as a matter of. right in all

- cases of usurpation and abuse of power, when the inferior
court has no jurisdiction of the subject matter in controversy, -
or, having such jurisdiction, exceeds its legitimate powers.

A writ of prohibition is not available where the circuit court merely abuses its

* discretion; rather, it must excesd its lawful powers before the writ wil lie. State ex rel -

Affitiated Constr’ucﬁon Trades Fouhdation v. Vieweg, 520 S.E.2d 854 (W. Va. 1999). In. | _
_ d'e'te'ﬂhfning whethér to issue a writ of prohibition, t'his Court has stated that it wil |
consider the following factors: |

(1) whether the party seeking the writ has no other adequate
-means, such as direct appeal, to obtain the desired relief, (2)
whethér the petitionsr will be damaged bF prejudicedina "~ T
. way that is not correctable on appeal; (3) whether the lower
tribunal’s order is clearly erroneous as a matter of law; (4)
whether the lower tribunal’s order is an oft repeated error or
- manifests persistent disregard for either proceduralor -
. substantive law; and (5) whether the lower fribunal’s order
raises new and important problems or issues of law of first
impression, : ' . :

M e e e

Berger, 199 W. Va. 12,483 SE.2d 12 (1996). | S |
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- Id. atsyl. pt. 3. See also, State ex rel, Meadows v. Sfephens, 207W Va, 341 532 _ .'

-rncurred pnor to a chlld’s reach;ng of majonty is; 1) an rtem of damages for the child, to

_' child, or 3) an rtem to be recovered by either (but not both) of them. ~While it may

V. Drscusszon

A. Order Denymg the Minor the Right to Receive An

Award of Medical Exgenses Incurred Prior to His Mg[ongz

 This Court has often rssued a writ of prohibition with regard to whether certain ~
claims eheutd or should not be presented toa jury For example, in State oxrol

Abraham me Corp V. Bedelf, 216 W. Va, 99 6802 S.E. 2d 542 (1998), this Court issued

a Wl‘lt to reeolve the vahdrty ef an exclusnon in an undennsured motorist potlcy pnor tc a

 trial being held on the |ssue of punitwe damages In Bedel! thrs Court-noted that the

writ of preh:brtron standard, set forth.in sectlon I herein:

[plermits. an orrgmal prohrbation proceedmg in this Court to correct

- Substantial legal errors where the facts are undisputed and resolution of
- the errors is critical to the proper disposition of the case, thereby
conserving costs fo the patties and econemtzmg judicial resources.

S.E. 2d 59 (2000)(wnt granted to prohibit new trial on damages), State ex rel Adkins v. '

Burns.'de 212 W. Va 74 569 S.E, 2d 150 (2002)(wr|t |ssued 1o prohibit reverse
blfurcatron rnethod of discovery).

In the present case, there is a split of authorlty as to whether medrcat expenses
the excluston of-the parent, 2) an item of damages for the parent to the exclusion of- the

appear at f’rst btush to be a ceee of "sbr of oheora hatf dozen of the other in thrs case -
itis not. |
In the instant case, there are two problems with the Court's order. Flrst there is

the jury issue of whether Jeanette Packard's claims are barred by the statute of



llmitatlons tf the jury fi nds the statute applies, the infant will be denied recoveryofa

ma;onty of the med:cat expenses mcurred as a result of the Respondent physrcran ]

neghgence Addrtronally, Petltloner anticipates that at trlal the Respondent will attempt

o vrhfy her. Ifthe jury fi nds her unsympathet:o it may deny her the right to recover these-

expenses in either event the mmor child, Robert Whrtt who is strtl on!y fourteen years
of age, wrll suffer |

Thts Court hetd in Narrck v. Glover 184 W.Va. 381, 400 S. E 2d 816 (W Va

: _ 1990) that two cauees of actlon exist when a child under the age of majority is m;ured

ong in the child for pam and suffermg and prospective damages, and one in the parent
for past medical expenses and loss of consortlum However it has never been made 7
clear whether these are the exotuswe causes of action. Stated another way, lt is
unclear under West Virginia- case law whether the chaid also possesses a right to

recover past medical expenses 80 !ong as there is no doubte recovery.

Many modern cases hold ;ust that that both the chlld and the parent possesses -

- aright to recewe compensation for med[oal expenses incurred as a result of the childs

lnjurles provided there is no double recovery See Laughnerv. Bryne, 18 Cal. App. 4“’

904, 22 Cal, Rptr 2d 671 (2d Dlst 1993)(cause of action to recover mediczl expenses

rncur.red on aocount of minor's personal | mjunes does not belong exclusively to parents‘

it betongs to both parents and msnor) Crawford ex rel. Crawford v. Shop N Save

:Warehouse Foods Ino 91 S W3d 646 (Mo. Ct App. E D 2002)(at cofimon !aw an

injury to a child gave rise to two causes of actron one on behalf of the child for pain and

suffering, permanent i injury, and impairment of earning capacrty after majorrty and the

“other on behalf of the parents for loss of services dunng mrnonty and expenses for .

I e ey e s e L
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freatment; however now, the cause of action for medrcel eXpenses is vested jointly in

the parents and the child, but there may be no double recovery); Scott County School

- Dist 1 V. Asher 623 ind. 47, 324 N.E. 2d 496 (1975)(both parent and child could
recover for past medical expenses resultrng from i rnjuraes suffered by ch;ld from use of _‘ '

' bench saw in school provrded torifeasor was pretectecl from double recovery, but only

chrlcl could recover for prospectrve medrcal expense), Kelly v, Hughes 331 App 2d o

314 179 N.E.2d 273 (2d Dist. 1962)(where parent sues on behalf of minor chrld chrld is.

" permrtted o recover medrcai expenses even though they were actuatly pard by parent
- whe is thereafter estopped from recoverrng items of damage recovered by child)

Accord, White v Moreno Valley Unified School Dist., 181 Cal, App 3d 1024 226 Cal

Rptr. ?42 (4‘h Dist. 1988). But see also, Myerv Dyer, 643 A.2d 1382 (Del. Super. Ct.
1993)(Delaware law has long’ held that parent berng lrable party, is proper party to
recover medical expense for rnjured mrnor in medrcal malpractice action brought by
parents on therr own behalf and on behalf of the;r minor chlld who susterned post-birth

tnjunes )

The log:c that past medrcal expenses beleng o the child is rmplrclt in the practrce “
Aof lnfant settlement proceeclrngs in West Vrrgrnra When achild i is rnjured This- parent or

guardran brrngs an action against the tortfeasor The lawyer who represents the parent :

collects all of the medrcel bilis and makes a demand .upon the insurance carrier for the

tortfeasor If settlement is reached rt rs presented to the court for- approval pursuant o

W Va Code§ 44~10-14 Pursuant to W. Va. Code §44—10-‘l4(g) the Court either -

accepts or rejects the settlement pursuant to statutory guidelines. ‘Section (g) allows

- the attorney o pay from the gross settlement proceeds the fees and costs of the




: 'set'tlement, bond, liens, and medical expenses stilt ewed as e 'result of tha rnjuries

| Sectron (9) does not state that the parent shall be rermbursed for payment of medical
expenses rncurred Subsectrcn (1) then allows attorneys foes and costs to be deducted
from ths settlement and. subsectron {2) allows monies to be paid to the minor or to
another for the immediate beneﬂt of the minor. Subsection (4) then requires that the

net settlement proceeds be held for the child unil he reaches the age of majority and N
paid to the child. !n practrce attorneys throughbut West Vzrglnra do not reimburse the
parents for the medrcai expenses rncurred but, rather pay pursuant to section (g) those :
| bills outstandrng for medrcal expenses at the time of the settlement |

Addrtronally, there is sound publrc poiicy behind allowing both the |njured child

and his parent to assert claims for medical expenses ltis axromatrc that the purpose

behind most civil lawsuits is to make the mjured party whole. A child who is injured and

| - asaresulti incurs subsiantraf medrcaf expenses should in equrty, have a nght to seek

recovery of those expenses from the party that m;ured hrm To vest the rzght to seek
rermbursement for medrce! expenses soiely in the parent, expeses the child to the risk

f : that he may not be made whole for his.i mjury If as in the present case a parent were
subject to potentral afﬁrmatlve defenses that weuid nototherwrse appiy fo the child, the
~ child would riot be made whole He would not be able to expenses paid to date and |
would not be able to recover any expenses incurred until he reaches ma;orrty which is
nearly four years away ln other WOrds rf an opportunrty ar‘ose f0r the child,’ Robert """ )
Whitt, to heve his injury repaired, he would have to wait until his eighteenth brrthday

: to have the procedure or he would be responsrble for the costs hrmseif Thrs Is patently

10




: absurd and flies in the face of the bedrock foundatron of modern junsprudence makmg
the injured party whole . |
'_ What the petltroner requests is that the CII‘CUIf Court be drrected to mclude on

the verdict form a space for the Jury to award the child his past medtcat axpenses and |
those to be |ncurred prior to hfs reaching the age ef majonty Th:s practlc:e has been
specrfrcally approved rn other jurrsdrctrons See Beyer v. Murray, 33 AD, 2d 246 306
N.Y. S 2d 619 (4% Dept. 1970)(Demages for future medical expenses when awarded

| shouid be lncluded in verdict form for rnfant not in verdlct form for the father) This '
approach will ensure that Robert Whrtt a chzld mjured at age two by the medtcal

neghgence of the Respondent physrc;an |s fully compensated for his i mjurzes

B Order Den ing Motion to Amend the Pleadings to Conform with the Ewdenc
tis well established in West Virginia that: B . ', i
‘Rule 15(b) W. Va.R.C. P. » permitting the amendment of pleadmgs to
conform to the evrdence is fo be Jiberally applied so that the ments of the
actlon may be consrdered Further we have said that
“IMJotions to amend should a!ways be grented under Rule
- 15when (1) the amendment permits the presentatlon of the
‘merits of the action; (2) the adverse parly is not prejudiced
by the sudden assertion of the subject.of the amendment;
-and (3) the adverse party can bergwemample opportumtyta
meet theissue. - _ _
' Adkins V. Slater 171w, Va. 203 298 S.E.2d 236 (1 982}(cltmg Tennant v, Crarg, 156
W, Va. 632 195 3. E 2d 727 (1 973) and quotmg syl pt. 3 of Resrerv Ganen lnc 156_ | i
- -WVa 861, 1998E2d50(19?3)) . - o :
AS Cleckley, Davis, and Palmer have stated, “The underlying purpose of Rule 15
is to facilitate a decision on the merits, rather that on the pleadings or technicalities. In

fulfilling this purpose trial courts should always be cognizant of the fact that leave to

-



156 W. Va 632 195 S.E. 2d 727 (1 973)(quottng Lugar & Silverstein, W.V. Rules p. 138

facts sufrounding the mgmng of the consent for surgery have already been adduc:ed

The crrcwt court was then asked to altow the amendment fo conform the pleadings with -

| months after the heanng, the Court demed the motion to amend. Obwously. there was
no surpnse on the part of the defendant asthe facts were adduced dunng deposrtron

' Further there isno prejudlce that can be ctarmed by the defendant as the circuit cou:t

amend should be freely granted " Cleckiey, Davis, and Patmer Lrtrgatron Handbook on

W.va. Rules of Civil Procedure (2d ed ) at 451, See also MoDoweIl County Board of
‘ Educarron v. Stephens, 191 W, Va 711, 447 S.E2d 912 (1 994)(“The purpose of the

words and leeve {to amend] shail be freely given when justice so requ:res in Rule 1 5(a)

W Va.R.Civ. P., is to secr_rre an adgudlcatron on the merrts of the controversy aswould -

-be secured under identical factual srtuatlons in fhe absence of prooedurai

mpedrments L) Further in Tennant thls Ceurt noted that "[t]he court may grant a

oontinuance fo enable the objeotrng party to mest such evrdence ™ Tennant v. Crarg,

et seq ).
As is revealed in the transoript of the _hea'ring on May '15, 200_6, counsel for the

defendant admitted that depositions of the grandparents have already been taken. The -

¢ e e,

‘ the evidence. However even though the trral was that same day oontmued untrl six

oontrnued the frial untll November 2006 or six months Frnelly, the ewdence orthe
"tdenttcat factuel situation” - is preserit in this Gase whether the amendmerrt is granted'

or not By not allowing the amendment the circuit court and jury will be presented with

ev:dence without a cause of action to apply to such ewdence Clearly thisis a

“procedural rmped:_ment” and not a factual one. Therefore, leave should have been
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granted and it was beyond the legitimate power of the court to deny such motion under -

_ the crrcumstances

C. Writof Prohrbitron is the Proper and Only Vehrcle Available
To Correct The Errors Prior to Trral to Preserve the R ights of the Minor Child

As eerfler noted, the factors to be consrdered by this Court upon a Petition for Writ of -
Prohrbrhon are as follows: (1) whether the party seekmg the writ has no other: adequate

means, euch as direct. appeal to obtam the desrred refief; (2) whether the petitioner will

be damaged or pre;udrced ina wey that is not correctab!e on appeai (3) whether the

lower tribunal’s order is clear!y erroneous as a matter of law; {4) whether the lower

tribunal's order is an oft repeated error or mamfests persistent drsregard for e:ther

" procedural or substantrve Iaw and (5) whether the lower tribunal's order ralses new and

important problems or issues of law of first impression.

The Petitioner herein has ho adequate means of obtaining the‘requested relief

 prior to a trial of this metter as the entry of both the order denying the minor the right to

. recover his medrcal expenses and the order denymg the motion to amend affect the

Petltroner s abrlity to present at trlal essential elemente of damages and a cause of :

' actron based upen the ewdence whrch has been adduced in dlscovery Although the

- Petmoner could in theery, wait unﬂl trialis concluded and appeal these |ssues to this

Court extenszve resourcee of both the court and of the parties would be expended

whrch could not be receuped and # new tnai would be neeeesary. further drmlnrshrng

the compensation that the minor would receive for his injuries. Accordmg!y, Robert -

' _Whitt would be severely prejudiced by i mcurnng these unnecessary legal expenses and

he would not be able to recover these costs on a dlrect appeal and, essentlally, he will

lose his ability to be fully compensated for his injur:es
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B _' pqsrtron where their only hope of a fair tnal and a just and equitable result lies with thls

A review of the case law ciearly estab!rshes that the circuit courts refusal to ellow
the amendment of the pteadmgs to conform with the evidence was erroneous and
contrary to the rules and case law in West Virgrnra It has always been found tobean

~ abuse to drscretron to refuse to aliow an amendment where there is adequate time for

' tne opposing party to devetop the facts surrounding the amendment. Whtie an abuee
- of discretion is not normally enough to warrant an extraordinary writ, in this instanee the
~ case law is so clear that it demonstrates just how far the circuit court exceeded rts A
 legitimate powers in so denymg the amendment It also demonstrates that this circuit

court has and will continue to dlsregard the substantwe end procedurat laws of th!s

. State by denying motrons to amend where there is adequate time, herein six months
-~ for the oppoemg party to meet the amendment | “ |

With respect to the order denying the child, Robert Whrtt the abmty to recover

P .

hrs medical expenses prior to reaching rna;onty, thls Court has not drrectly and

adequately addressed the i isste. Now is the t:me for the Court to address these issues

S a mae an

before a mmor is denred just compensation for his i rnjurlee

V Conclgsm

" The- Petrtloner Jeannette Packard, and the mlnor child, Robert Whrtt areina

Court on a writ of prohrbrtien The feotors o be considered are present and wanant the

it e it o v

rssuanoe of & Writ. "Thé respondanit will net be préjudiced i any way by the lssuance of
a writ and i rseurng the same will insure that judlcrat and personal resources of both

partree are preserved

Accordingly, the Petitioner respectfully requests that this Court prohibit the Circuit
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Court of Logan County from precludmg her chr!d Robert Wh:tt from recewmg

_ ccmpensatron for the past medlcat expenses mcurred asa resuit of the medtcat

| negligence of respondent phys;ctan by allowing a space on the jury verdict form
whereby the j jury may award hlm such compensatlon Further, the Petitioner
respectfully requests that this Gourt prohiblt a tnal on fhiS matter wnthout first aliowmg

amendment of the pleadlngs to include & count for battery for failure to obtain informed

consent
~ JEANETTE PACKARD, individually, and as
parent, guardian, and next friend of
ROBERT WHITT, a minor,
_ By Counset
Anne E. Shaffer, Bar No, 5174 Mark H. Mitchell, Bar No. 2582
317 Buchanan Street . 31 East Second Avenue
Charleston, West Virginia 25302 . Williamson, West Vlrglma 25661
(304) 343—8202 _ o (304)235-3902 :

| Cdﬁounsel for Petitiorier
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' CERTIFICATE OF SERVICE

The undérsigned certifies that on this the ___ day of September 2006,
' the appropnate number of copies of the foregomg Petitmn for Writ of Prohibition
were filed with the Supreme Court of Appeals and served upon the following mdwiduals

- by depos;tmga copy of the same in the Umted States mall postage prepald first class,

addressed as follows

Debra A. Neison Bar No. 6644
MUNDY & NELSON

- P.O. Box 2985 '

_ Hunttngton West Virginia 25728

The: Honorable cher L. Perry
- Logan County Courthouse, Room 311
300 Stratton Street
" Logan, West Virginia 25601

Anne E. .Shaffer, WV Bar No. 5174
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