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L KIND OF PROCEEDING AND NATURE OF RULING IN LOWER

TRIBUNAL
This case 'c'on_cerns the failure of the manufacturer of contaminated "s'urgical

sutures and/ or the hospltais that purchased them and 1mpianted them into their

‘patients to mform the patlents of the fact that defective contaminated sutures were

| 1mplanted in their bodies. One of plaintiffs’ requested remedies is equitable relief to

re_quire defendants to inform the patients. In this regard, only the hOspitals:have this

iniorrnation a-n.d they are necessary parties in this litigation.! _Plai_ntiffs -_seek variotxs
“other relief from all defendants, including the hospital'defendants. |

The Circuit Court of Kanawha County dismissed this action against the hospltal
defendants by order dated March 15, 2006, holding: - |

1. AI] of plaintiffs’ claims were barred by the failure to obtain a certificate of

merit pursuant to W. Va Code §§ 55-7B-1 et seq and

2._ . West Virgima common law does not provide a remedy against a hospltal )

or distributor of contaminated products for implanting the contamin.ated sutures into a
patient’s body, whether product liability, negligence, breaeh of warranty.

This .c.ase was_previousiy before this Honorable Court b.y Appeal Not 32294 and
re_rnanded with direction to the Cireuit court to reconsider its injtial ruling of May 18,

| 2004, in light of Boggs v. Camden-Clark Memorial Hosp. Corp., 216 W.Va. 656, 609

SE.2d 917 (2004). Now, in the interim, this Honorable Court has decided the case of

Gray v. Mena, 218 W.Va. 564, 625 SE.2d 326 (2005), and, while plainti.ffs appeal the

11t should be not_ect that discovery has been stayed pending resolution of these issues.



Order rof the Circuit Court of Kanawha County, plaintiffs / appéllahts have no objection
to prowdmg a certlflcate of merit if the same is deemed requlred under the West
Vlrgmla Medical Professional L1ab111ty Act (”MPLA”) w. Va. Code §§ 55-7B-1, et seq
However,_ this appeal contains several other issues, including whether hospitals have
duties to inform patients of their expoéure to a défécti\}e, contaminated product, and
Whe_thér the hqspital has ltability in any capacity, c_li.stribution or otherwise, fot their

role in the unfortunate implantation of hundreds of West Virginia residents.

_II. STATEMENT OF FACTS AND PROCEDURAL HISTORY
- This proposed class action was filed on June 2, 2003, in the Circuit Court of

Kanawha County, West Virginia. Plaintiffs have asserted numerous claims against the

defendants collectively, including clalms of product liability (neghgence strict llab111ty,' |

and breach of express and 1mphed warranttes) violations of the West Virginia
_Consumer Credit and Protectlon Act, W.Va. Code § 46-6-101, et s _q_, fraud, the
' mtentlonal infliction of emotional dlstress and plaintiffs request equitable reljef.
| Plaintiffsf claims arise out of the manufacture, production, péckaging,
advertisement, ﬁistribution, sale and use of contaminated (hon—sterile) Vieryl sutures
that were eventually the subject of recalls as well as the subsequent failure to inform
patients of the use of such contaminated sutures. Vicryl sutut‘es are a standardized,
commercially manufacturgd product which are amenable to quality control by a
nta'nufacturer. |
Plaintiffs filed this civil action against the hospital defendants (two West Virginia

corporations) and various other defendants who either manufactured or distributed



surgical sutures to health care providers in West Virginia. Plaintiffs are West Virginia
residents who, as patlents were. 1mplanted with contammated sutures and ‘were exposed

to serious mfechons or the mgmﬁcant risk thereof as a result Plaintiffs _reques’t'

' certification_ as a class action and seek co_mp‘ensatory damages (legal and equitable) as

~ well as punitive damages.

-Th(_? hospital defendantu filed a joint motion to dismiss in thi_sr actiou on July 3,
2003, wherein they contend that théy should be dismissed from this uctio_n_ because: (a)
the West Virginia Medi¢a1 Professional Liabillity Au_t (“MPLA”), W.Va. Code §§ 55-7.]3.-1,
et Seq.., constitutes the sole reu1e_dy for actiou_s againgt health care proyiders and that
plaintiffs’ claims of pr.c.Jdu'ct liébiiity, tort of outrage, .fraud,_.and violations of the.
Consumer. Creciit and Protet:ﬁon A.ct-are not permifté& by or provided for unéier the
MPLA; (b) plamtlffs have not met certain prerequlsItes to filing suit under the MPLA
1nc1ud1ng servmg notices of claim and ceruflcates of merlt within the requlred txme
prior to fﬂmg suit; (c) West Vlrgmla common law does not permit product 11ab111ty claims
to be made against health care prov1der5 as the distributor or seller of products and (d)
the statutes of limitation have run on plaintiffs’ claims. |

Plaintiffs contend that _the hospifal defendanté are necessary parties in this action
in light of, amdng other .tluugs, their claims for equitable relief, that un investigatiou be
couducted and notice provided to all West Virginia residents who had @ntaiﬁinated
sutures impla_n’@d in their bodies. More specifically, in Count VI of their comp_laint,
plaintiffs complain that defen:dants, including the hospitals, engaged in unfair

deceptive practice including “concealment, suppression or omission of material fact



with intent that others rely.”  (Par. 51, Complaint). In paragraph 52 of the complaint,
pIainﬁffs then allege:

Tha’t the acts and conduct above Vlolated West V1rg1n1a Code, § Chapter -
46A, Article 6, Section 101, et seq., in that defendants had a duty to
investigate all persons who were implanted with the defective sutures and
to in good faith inform them or their patients’ guardians or estates of that-
fact, but defendants intentionally, knowingly and/or recklessly failed and
refused to inform plaintiffs or the class of the true facts of the sutures and
whether they were used in their bodies. ' '

In the préyer for relief, plaintiffs request that:

1. That the Court, through its injunctive and equitable powers,
provide for investigation and notice to the class of individuals who
were implanted with the defective sutures that were 1mp1anted in

~ their bodies; and.

Lok kR

3. Damages as provided for under and pursuant to W.Va. Code §
~ 46A-101 et seq., including compensatory and pum’clve damages and
' eqmtable and injunctive relief; and

%% %

6. Equitable andrinju'nctive relief for providing notice to plaintiffs and
the class; and - '

7. That the Court find that this is an appropriate action to be
prosecuted as a class action pursuant to W.Va.R.Civ.P. 23, and that
the Court find that plaintiffs and their counsel are appropriate
representatives and appropriate counsel for the class and that this
action shall proceed as a class action on the common issues of law
and fact all as this Court deems just and proper; and

8. For such other further and genera] relief, compensatory, punitive, -
equitable or m]unctlve as the Court deems just and proper.

Accordingly, plamtlffs are requesting that the Court, through its equitable

power, require the defendants, inc]ﬁding the hospitals who have all the information, to



iﬁvestigate to cietermine what patients were implaﬁted .w_i’ch the sutﬁres and to inferm |
_ them as they defixﬁtely have a riéht to khow. Defendants_ cleerly ilave never done this
| even fhoﬁgh fhey know that pa'tients were implanted with defecti\}e sutures and .were
never told. Hospitals purchase surgery supplies and then resell. them to pa.’_ci-ents. ..
Patients have no choice about where the hospital chooses Surgical__ supplies. Therefore,
the hesp-itais are clearly distributors of these particular sutures. ,_ |

Further, plaintiffs aileged in paragrap_hs 27-31 of their 'cemplaint that:

27.  Defendants and each of them became aware of infections and
injuries which have occurred and will occur as a result of the
manufacturers and distributors use of the aforesald sutures and '
their implantation in cJass members. '

3.
s

28.  Defendants, while knowing and being aware of said infections and-
injuries, had a duty to initiate a prompt, proper, effective and
complete recall of said defective sutures, to inform all patients or. .
their parents, guardians or estates of the fact that they had or may
have defective sutures, that the patient was injured, required health
care or other expenses, if any, as a result of said sutures, and to -
fully inform all such pat1ents of this important fact.

29.  Defendants failed to do an effective, complete or approprlate recall
of the sutures, failed to inform or attempt to inform patients that
- they may have defective sutures used in their body, and otherwise
violated plaintiffs’ right to be informed of the facts surrounding
their treatment and care, including whether they had incurred
additional medical bills, treatment, injuries and/ or diseases.

30. As a pr0x1mate result of defendants’ acts and conduct, p]alntlffs
- were injured and damaged as hereinafter alleged.

31, Defendants and each of them omitted mformmg plaintiffs and all
West Virginians who had the sutures implanted in them of the fact
that they were 1mplanted



- The two West Virginia hospital defendahts are neceé.séry parties to this civﬂ
éction. -. I’c géééwithdut saying that patients who have had infected and defective
rﬁedi_cal. supplies ‘impllénted in them hév'e é right to khow._ Here, neither the
manufactufer nor the hospitals have made any. éttempt to nofify plaintiffs or other
patients of this iact.

Plaintiffsgi have'also responded by arg:uing: (a) -.the MPLA is not the exclusive
rein'edy' a_vailabie against heaith care proviaers and thdt said Sfatufe does not.in clear
“and upambigﬁous terms prohibit claims of pro_dur;t'liabﬂity (strict liability, negligence,
and breach of warranty), tort of outrage, fraud, and Viélat"ions of the Consumer Credit
and Profegtioﬁ Act from being ﬁiad.e against health care providérs; (b) plaintiffs.nee.(.:.l
not meet the prerequisites of the MPLA i'nas.much ras plaintiffs have not asserted
medical maipréctice claims and the MPLA is not the exclusive rem__edy avéilabie against
_ health care providers; (c) the common law does ﬁqt p.rohibit- product liabiiity- and-._
related claims from being brought against health care providers as distributors .;:md.
sellers Of.pl‘Odl.‘lglfCtS; and (d) the discovery rule applies to the running of the réleyant
statutes of lnlirlnita;cion in West Virginia, and deéfendants cannot demonstrate that
plaintiffs’ statutes of limitation Ihave run based upon the pleadings alone -- rather,
disbovery must be conducted on issues felevant to the discovery rule and defendants

may then move for summary judgment if deemed appropriate.?

? Because the Order granting the hospital defendants’ joint motion to dismiss does not fely upon the
statute of limitations defense as a basis for its ruling, appellants will not further discuss it in this brief.

. k
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It also should be noted in this appeal that on July 3, 2003 the manufacturlng.
: defendants, Ethlcon Inc and ]ohnson & Johnson, removed thls actlon to federal court ._ .
| alleging th_at the hosplta} defendants were fraudulently joined'a’nd, therefore, diversity |
of citizenship jurisdiction exists in this case. The manufa.cturi.ng de_fendants asserted
essentially the same arguments in support of their elaim of fraudulent.joinder..as_the :
hosp1ta1 defendants asserted in support of their joint motlon to dlsmrss
On August 4, 2003 plaintiffs flled a motion to remand and supportmg- :
memorandum of law. Plaintiffs asserted essentially the same ar guments in support of
thelr motion to remand and in opposﬁlon to the. manufacturmg defendants clalm of
fr_audulent ]omder as they have now asserted in opposition to the hos‘pital defendant's’
joint motion to dismiss. | | o
On November 6, 2003 the Honorable Joseph R. Goodwin, Unlted States Dlstrlct
]udge for the Southern District of West V1rg1n1a re]ected defendants arguments and B
found that the hospital defendants were not fraudulently ]oined in this action and

remanded the case to the Circuit Court of Kanawha County Donna Joan Blankenshlp,

et al. v. Ethlcon Inc., et al., Civil Action No. 2:03- 0622 Shp Opmlon (SDWVa

November 6, 2003) (Goodwm, J.)
‘More spec:1fica11y, }udge Goodwin held:

The defendants’ arguments do not convince the court that the
MPLA bars all strict product liability and breach of warranty claims -
against health care providers. The text of the MPLA simply does not
support the defendants’ argument. First, the statute does not expressly
- prohibit strict product liability or breach of warranty claims from being
- made against healthcare providers. Second, the fact that the MPLA
requ1res proof of neghgence suggests that the statute may not govern



strict- product habrhty and breach of warranty clalms See W.Va. Code §
55-7B-3.% :

, The defendants assert however, that even though the text of MPLA
does not expressly refer to strict product liability and breach of warranty
claims, it nevertheless means to prohibit plaintiffs from bringing these
claims against covered healthcare providers. As a basis for this argument,

~ the defendants argue that the MPLA was intended to stem an insurance
crisis confronting health providers by regulating medical malpractice
claims; and that, to this end, the legislature intended the MPLA to codify

~ the “long-standing rule recognized by the West Virginia Supreme Court of
Appeals in Foster v. Memorial Hosp. Assoc. of Charleston, 219 S.E.2d 916, 919-
20 (W.Va.-1975),-that providers of services, such as hospitals who use a
product incidental to the service, cannot be held liable on non-fault based
warranty and strict liability claims.” Contrary to the defendants’
assertion, no provision of the MPLA purports to codlfy the holding in
Foster. Furthermore, the removing defendants cite no support for the

~ proposition that the statute codifies Foster. Therefore, the removing
-defendants have failed to show that the enactment of the MPLA precludes

the p0551b111ty of bringing strict product llablllty and breach of warranty '
claims agamst healthcare providers.

( .

B]ankens’hip V. Ethicon, Inc., Slip Op. at pp. 5-6.

Judge Goodwin also held:

Alternatively, the defendants contend that even if the MPLA does
not prohibit the commencement of strict product liability or breach of
warranty claims against the non-diverse defendants as healthcare
‘providers, West Virginia common law does not provide such claims. See
Foster, 219 SE.2d at 919-20. In Foster, the plaintiffs initiated a breach of
- warranty claim against a hospital after receiving impure blood during a
transfusion. Id. at 918. The court noted that a doctor does not neatly fit
the mold of a merchant under warranty law because a doctor supplies
medicine to a patient in the course of a professional relationship rather
than by a promotion or sale. See id. at 919-20. Accordingly, the court held
that “where an individual contracts for Professional services involving an
incidental transfer of personal property as a necessary part of such service,
and where the appropriate use of such personal property depends
primarily. upon the skill and judgment of the person rendering the service,
such a transfer of personal property by the professional is not [subject to a
breach of warranty claim] and any injury or damage resulting from such
transferred personal property must be recovered by an action grounded in-
negligence and not by an action grounded in warranty.” Id. at 921-22. In



light of this holding in Foster, the defendants assert that there is no

possibility that the plaintiffs can establish a cause of action for breach of -

warranty or strict production Hability based upon the non-diverse

defendants’ transfer of contaminated sutures because, like the transfer of

blood in Foster, the transfer of the sutures is an “incidental transfer of:
personal property as a necessary part of such service.” See id. Therefore,

the defendants contend that any damages resulting from the transfer of
the Sutufes must be recovered by “an action grounded in negligerice.” See
id- : . . )

To bolster its argument. that the plaintiffs cannot bring strict
product liability and breach of warranty claims against healthcare
providers, the defendants also cite to supporting cases from other
jurisdictions. The court recognizes that in many jurisdictions a plaintiff
cannot bring breach of warranty or strict product liability claims against a
healthcare provider for injuries suffered from medical instruments, drugs,
prostheses and implants used in treatment. . . . These courts reason that a
hospital cannot be characterized as a seller under theories of strict product
liability and breach of warranty. ... The defendant notes that the Foster
court similarly drew a distinction between the provision of medical
services to a patient and a typical buyer-seller transaction. Therefore, the
defendant suggests that Foster, like the cases cited from other jurisdictions,
should be interpreted to prohibit warranty and strict liability claims
against hospitals. See 219 SE.2d at 919-22. o | |

The plaintiffs refute this interpretation of Foster and assert that- _
Foster’s prohibition of warranty and strict product liability claims against
healthcare providers does not apply to actions based upon standardized,
commercial products. The plaintiffs point out that Foster drew a
distinction between the transfer of blood during a transfusion and
situations involving the use of a standard commercial products, such as
the sutures at issue here. See id. at 917-18, 921. The court stated that
“[unlike standard commercial products ... blood is dispensed under a wide
-~ variety of circumstances which do not lead to the imposition of the type of
uniform standard of care envisaged by the law of warranty. In this regard
blood which is manufactured in the human body can be distinguished
from standardized drugs in that the latler are amenable to guality control by
the manufacturer while human blood is obviously not,” Id. at 922 (emphasis
‘added). In other words, the court reasoned that the propriety of
performing a blood transfusion before having an opportunity to test the
blood must be considered in light of the standard of care to properly
assess liability, but “if the medicine itself is a standard pfoduct, and is .
defective in the sense that it deviates from the accepted standard, then the =
law of warranty would apply.” Id. at 921. The plaintiffs also note that the
Kanawha County Circuit Court has interpreted Foster to allow a breach of
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warranty action against “a provider of professional services who transfers
a product while performing those services if the product is a
standardized, commercially manufactured item which is inherently
defective for the purpose for which is was intended.” In re: Implants I,
Civil Action 93-C-9595 (Dec. 6, 1994) (citing Foster, 219 S.E.2d at 916).
Therefore, the plaintiffs argue that breach of warranty and strict product
liability claims based on the contaminated sutures are not barred by Foster
because the sutures are a standardized, commercially . manufactured
product which are inherently defective for their originally intended
~ purpose. See Foster, SE.2d at 918. Given the distinction made in Foster,
this court cannot find that there is no possibility that the plaintiffs will be
- able to establish their strict product liability and breach of warranty claims
against the healthcare providers under West Virginia common law.

Blankenship v. Ethicon, Inc,, Slip Op. at pp. 7-9.

On April 9, 2005, W.Va. Code § 55-7-23 was adopted with the f(_)llowing.'
‘provisions added:

Provided, That the provisions of this section shall not apply if: (1) The

health care provider had actual knowledge that the drug or device was

- inherently unsafe for the purpose for which it was ... used or (2) a

manufacturer of such drug or device publicly announces changes in the

dosage or administration of such drug or changes in contraindications

against taking the drug or using the device and the health care provider

~fails to follow such publicly announced changes and such failure
proximately caused or contributed to plaintiff's injuries or damages.

W.Va. Code § 55-7-23(a).

| PIaintiffs;\ submit that if the MPLA already prohibited the filing of produqt |
liébility and reiated claims against health care pl;oviders, as the hospital defendants
contend, then there clearly Would be no need to amend the MPLA as above. In this
regard, plaintiffs further note that there was no language in thé amendment which

indicates that it is meant to merely clarify existing law due to confusion or a conflict
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among lower c;feurt_s. | Rather, its purpese' is c]eaﬂy stated to be that of_ _i‘elieving health
care providere_;f such liability in certain circul_rhstances as qlioted above.

: Oﬁ ]uly 23, 2004, plaintiffs filed a ﬁmely petition for appeal (No. 32294) which B
was granted by this Coﬁrt on December 9, 2004, with d‘irec.tic.)ﬁs fer the trial court to
reconsider its Vinit'ial ruling of May .18, 2004, in light of this Courf’s interven.ing' opil}i_on.

in Bo,qgs V. Camden—Clark Memorial Hosp. Corp., 216 W.Va. 656, 609 S.E.Zd 917 (2004).' '

A hearmg was then held before the Circuit Court on Aprll 27, 2005 and the partles filed
'memoranda addressmg the potential effect of Boggs. An addltlonal hearmg was held

on February 17, 2006, during which thls Court's more recent dec181_or1 m Gray v. Mena,

218 W.Va, 564,';;%625. S.E2d 326 (2005), was discussed. Thereafter, the parties submitted

orders contammg amended fmdmgs of fact and conclusmns of Jaw. ]udge King entered |
- defendants’ proposed 01der on March 14, 2006. . ‘Said Order was then filed by the
Kanawha County C1rcu1t Clerk on March 15 2006. Plaintiffs submltted then‘ petltion _.

for appeal on ]uly 11, 2006, and said petition was granted Plamtlffs now submit the.

present appeal brlef.

III.  ASSIGNMENTS OF ERROR

A. It Was Error To Dismiss This Case Because West Virginia
' Hospitals Have A Duty To Notify Current And Former Patients
When They Have Been Implanted At That Hospital With A
Medical Device That Is The Subject Of A Recall.

B. _ The Circuit Court Commltted Reversible Error In Grantmg The

Harsh Sanction Of Dismissal Rather Than Permitting Petitioners
Addltlona] Time To Meet The Filing Reqmrements Of The MPLA

11
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C. - The Circuit Court Committed Reversible Error In D'ismissing All
Of Petitioners’ Claims Against The Defendant Hospitals, Including -
Their Claims For Equitable Relief, Tort Of Outrage, Fraud And
Violation Of The Consumer Credit And Protection Act.

D.  The Circuit Court Committed Reversible Error In Concluding
That All Of Plaintiffs’ Claims Are Governed And Barred By The
West Virginia Medical Professional Liability Act (“MPLA"),
W.Va. Code §§ 55-7B-1, et seq.

 E The Circuit Court Committed Reversible Error In Concluding

' That The Common Law Of West Virginia Does Not Permit
Product Liability Claims To Be Made Against Health Care
Providers As The Distributor Or Seller Of Products.

IV.  POINTS AND AUTHORITIES RELIED UPON

A. “ Appellate review of a circuit court’s order granting a motion to dismiss a

complaint is de novo.” Syl. Pt. 2, State ex_rel. McGraw v. Scott Runyan Pon'tiaC-Buick,

194 W.Va. 770, 461 S.E.2d 516 (1995). Accord Syl. Pt. 1, McCormick v. Walmart Stores,

. Ln'g-;, 2004 W.Va. Lexis 26 (W.Va. 2004) (per curiam); Syl. Pt 2, Holbrook v. Holbrook,
- 196 W.Va, 720,';74 S.E'.Zd 900 (1996). (per curiam). |

B Av’?comllﬂiaint is construed in the light most favorable to the Iplaintiff,'.and
its allegations are -taken_ as .truel. The complaint will be found Iinsufficient only if it .

appears beyond doubt that the plaintiff can prove no set of facts in support of any claim

which would entitle it to relief. Sesco v. Norfolk and Western R\}. Co.,' 189 W.Va. 24, 427

S.E.2d 458 (1993) (per curiam); Chapman v. Kane Transfer Co., Inc., 160 W.Va. 530, 236

S.E.2d 207 (1977); John W. Lodge Distrib. Co. v. Texaco, Inc., 161 W.Va. 603,. 245 S.E.2d

157 (1978); Mandolidis v. Elkin_sllndus., Inc., 161 W.Va. 695, 246 S.E.2d 907 (1978);

Stricklen v. Kittle, 168 W.Va. 147, 287 S.E.2d 148 (1981).
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C.  While the fraudulent joinder standard is even muore liberal than fhe :
- standard for reviewing a .Rule_ 12(b)(6) motion to dismiss for failure to state a claim,

both standards are very liberal and a plaintiff’s burden in resisting them are relatively

light ones. Compare Sesco, sﬁpra; Chapman, supra; John W. Lodge Distrib. Co., supra;

Mandolidis, supra;'Strick]en, supi'a, With Herﬂev V. CSX Transﬁortation—, Inc., 187 F.3d

422, 425 (4t Cir. 1999); Marshall v. ManviHe Sales Cerpofation, 6 F.3d 229, _232'.('4%11 Cir. - |

1993). . |
D. ”If the Le'.gisleture intends to alter or supersede the -co-mmon law, it muét

do so clearly and without equivocation. Our ‘common law i$ not to be constri;ed as

altered or changed by statute, unless legislative intent to do so be plainly manifested.’” _'

State ex rel. Van Nguyen v. Berger,-1'99 W.Va. 71, 483 S.E.2d 71,75 (1996)'(quotir”1g Syl.

Pt. 4, Seagraves v. Legg, 147 WVa 331, 127 S.E2d 605 (1962)) Moreover “*{t]he

o Leglslature is presumed to know the state of existing relevant law when it enacts or

amends a statute.”” Pullano v, CitV of Bluefield, 176 W.Va. 198, 342 SE.2d 164, 172—7:3 |

(1986) (quotingiN.arragansett Food Services, Inc. v. Rhode Island Department of Labor, 7

420 A.2d 805, 88 (R.I. 1980)). Accord State v. Hosea, 199 W.Va. 62, 483-S.E.2d 62, 68 n.

5 (1996) (“we '-assume that elected reioresenta_tives. know the law at the time of any

amendment to a statute”); State ex rel. Smith v Maynard, 19_3 W.Va. 1, 454 S.E.2d 46, 53-
54 (1994) (same),
E. Medieai_ facilities have affirmative legal duties, once informed of defective

devices or medical supplies being implanted in a patient, to make reasonable efforts to

inform the patient. Pumphrey v. CR. Bard, Inc., 905 F.Supp.. 334, N.D. W.Va. (1995).;
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Monahan v. We1chert 82 AD2d 102 4472 NYSZd 295 (4 Dep’t 1981); Harns v.

Raymond 715 N E.2d 388 (Ind. 1999) Brawn v. Oral Surgery Associates, 819 A.2d 1014

'_ (ME', 2003); Foster v. Memorial Hosp. Ass'n of Charleston, 159 W.Va. 147, 219 S.E:2d 916
(1975). -

F. Under the common law of Wést Virginia, not only aré manufacturers of
) defecti{fe products reéponsible for product lability but disfributors / supp.liers or sellers of
such products are also Vliable and they are not required to have knév‘vledge of the defective.
‘nature of the prod_ucté .in order to be liable under _appiicable théories of product liability
(e, sh*ict Iiabi,lity, negligence, faﬂuré to warn, and breach of warrantiesj. | Dunn v.

Kanawha County Bd. Of Educ, 194 W.Va. 40, 459 SE2d 151, 157 (1995) (“strict liability

extends to those in the product’s chain of distribution. Thus, an innocent seller can be
subject to liability that is entirely derivative simply by'virtue of being présent in the chain
of distribution of the defective product. . . . The liability of a party in the chain of

distribution is based solely upon its relationship to the product and is not related to any

negligence or malfeasance.”); Adkins v, K-Mart Corp., 204 W.Va. 215, 511 S.E.2d 840, 846

(1998) (same); Morningstar v. Black & Decker Mfe. Co., 162 W.Va. 857, 253 S.E.2d 666,
683 n. 22 (1979) (“This rule applie's to both the manufacturer and the seller, who are
engaged in the business of selling such product which is expected to and does reach the

user without substantial change in the condition in which it wa_s sold.”). See also Star

Furniture CO..V-.-PUIaSki Furniture Co., 171 W.Va. 79, 297 S.E.2d 854 (1982); llosky v. |

Michelin Tire Corp., 172 W.Va. 435, 307 S.E.2d 603 (1983).

- 14



¢

G.  “Where an individual contracts for professional services which involve an

incidental transfer of personal property in the performance of the service, such transfer

s not.within-the contemplation of W.Va. Code, 46-2-314 [1963] a_rid 46-2-315 [1963]

. concerning implied warranties and warranties of fitness for a particular purpose unless

the trahsferrecli-property consisted of a standardized, commercially manufactured

p'ro.duct which was inherently defective for the purpose for which_ it was originally

in_te'nded.” Syllabus, Foster v. Memorial Hosp. Ass'n of Clﬂarleéton; 159 W.Va. 147, 219

'SE2d 916 (1975) (emphases added).

- H, ”[I]h the present case, the plaintiff filed the civil action and did not
characterize the action as one falling within the realm of the Medical Professional

Liability Act. Thus, under the particular circumstances of this case, dismissal appears to

be a disproportionately harsh sanction. Given the newness of the statute and the

approach taken by [other] courts . . ., we do not believe that the Appellaht’s case should -

have been dis'm:”is_sed'. ... The statute of limitations for bringing an action under West

Virginia Code § 55-7B-6 should be tolled during this court -assessment, and ‘the

Appellant should be provided with an additional thirty dayé-after the court decision to

comply with the provisions of the statute.” Gray v. Mena, 625 S.E.2d at 332-33.3

3 It should be noted that plaintiffs reéognize that Court’s ruling in Gray v, Mena, 218 W.Va. 564, 625
S.E.2d 326 (2005), and although plaintiffs disagree that the application of Gray requires their claims to be

brought under the MPLA, if this Court deems it necessary, plaintiff’s are prepared to comply with the
statute.
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V.  DISCUSSION OF LAW

A. It Was Error To Dismiss This Case Because West Virginia
Hospitals Have A Duty To Notify Current And Former Patients
When They Have Been Implanted At That Hospital With A
Medical Device That Is The Sub]ect Of A Recall.

A medical facility has'an independent obligation to keep informed with respect

to safety and potenti_al problems pr._escription drugs and/or medical devices and

products Pumphrev v, CR Bard, Inc., 905 F.Supp: 334, 338, N.D. WVa (1995) The

patlent relies solely on the medical fac111ty or phy51c1an for their treatment. Id. The
medical facility determines what information to disclose to the patient. 1d.
A medical fac.ility has a duty of due care that continues post-treatment.

Monahan v. Weichert, 82 A.D.2d 102, 442 N.Y.S.2d 295 (4t Dep’t 1981). As a matter of

law, medical facilities who insert or implant medical products or devices in their -
patients have a duty to warn the patient of safety issues raised by the manufacturer
and/br the FDA, and that duty applies to both current and former patients. Harris v. -

Raymond, 715 N.E2d 388 (Ind. 1999) (emphasis added); Brawn_v. Oral Sﬁi‘gerv_

Associates 819"A_.2d 1014 (ME. 2003); Cox v. Paul, 828 N.E.2d 907 (Ind. 2005) The duty_
applies to latel; discovered dangers associated with 1mplanted materlals or denlces |
_BgﬂN_Q at 1028..' Medical facilities and/or providers should make .reasonable efferts to
communicate these safety issues to all eurrent and formep patients. Cox, at 912. A
safety alert or a. recall notice, at the very least, “triggers the nee_d to make reasonable -

efforts” to notify patients. Harris at 395,
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.ItIere, t}te plaintiffs have been damaged by the defendants’ failure to prom}otly
in_forrh thetn of;the fact 'th_at defendants implaﬁted def_ective sutures irt their bodies. this
_ féué _uhder any'_. number.of plaintitfs’ causes of oction. However, pIa_intiffs,. on behalf of
~the proposed class, are req.ues"ting' equitable relief; that is,. that the Court order
defendants, 1nc1ud1ng the hospital defendants, to mform their patlents of the tragic fact
‘that they were so 1mp1anted In order to afford complete equltable relief, it appears that
the hospatals joinder would be required- W.VaR. Civ P.19().

B. The Circuit Court Committed Reversible Error.In Grantmg The

Harsh Sanction Of Dismissal Rather Than Permitting Petitioners
Additional Time To Meet The Filing Requ:rements Of The MPLA.
| To the extent that any of plaintiffs’ claims are governed by the MPLA, it must be
noted that coﬁtrary to the express dictates of this Cou.rt’s decision in _C_;__y __p__ the

Circuit Court also commltted reversible error in grantlng the harsh sanction of dlsmlssal

rathe1 than permlttmg petitioners add1t1onal time to meet the filing requ1rements of the -

. MPLA Gray, 625 S.E.2d at 332—33 (”m the present case, the plaintiff filed the civil action

and dld not Charactertze the action as one falling within the realm .of the Medical
Professional Liability Act. Thos, under the pa.rtic'ular circumstanices of this catée,
dismissal a.ppe.ars. to bea disproportionately harsh sanction. Given the newness of the
statute and the apptoach_ taken by [other] courts . . ., we do not believe that the -

Appellant’s case should have been dismissed. ... The statute of limitations for bringing

an action undér West Virginia Code § 55-7B-6 should be tolled during this court

assessment, and the Appellant should be provided with an additional thirty days after

17




the court-decision to comply with the provisions of the statute.”). (See also Tran_sﬂciript
of Hearing of February 17, 2006, at p. 8).
C. The Circuit Court Committed Reversible Error In Dismissing All

Of Petitioners’ Claims Against The Defendant Hospitals, Including
- Their Claims For Equitable Relief, Tort Of Outrage, Fraud And

Violation Of The Consumer Credit And Protection Act.
Apart fI';)Hl the pr_odtict liability claims, plaintiffs note that neither the'h'osp'ital :
defendants nor the C.ircuit:-Court have i)ffered any suppprf- for West Virginia common
_ la.w bairi'iiig plaintiffs’ cl_aimé of tort of outrage,.fraud, arid violation of -the Cbn_sumer r'
~ Credit and Protection Act lfrom.being brought againét_ health care providers. Indeed,
the dismissal of these claims which are 'beyt')nd einy‘ doubt merely conieihporane_ous to
or related to the pi'ovision of health care services is entirely Coniradictory to this Court's
holdings in Bg_gg§ and Qz_ly Accordingly, unless this Court overrules _its pii_or ho]dings.
in-B_oggg and Qg_a_}[_andi finds that the MPLA constitutes the sole remedy agéinét health
care providers,:' period, it is clear that éuch claiiiis should not have been di.si*niss.éd_, _ |
~ Simply put, de.fend'ants have failed to meet their burden of establis_hing- that these
distinct claims should h'._ave been dismissed.
D. - The Circuit Court Ccimniitte'd Rever_sibie Error In Conclucllin.g'
That All Of Plaintiffs’ Claims Are Governed And Barred By The
‘West Virginia Medical Professional Liability Act (“MPLA”"),
‘W_.Va. Code §§ 55f7B'1’ et seq. :
As noted above, plaintiffs have asSerted iiiimerous clairﬁs' against the defendants
collect_ively’, inriluding' clairris of product liability (negligence, strict _.liability, a:rid
breach of express and implied warranties), ﬁioiations of the West Virginia Consumer

- and Credit Protection Act, fraud, negligence, and intentional infliction of emotional
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.'dis_tress and requested eciuitable re]ief, as well es other relief. Plaintiffs have not
esseried any claims 'egaiﬁet the hospital defendants pursuant to the West Virginia .
| Medical Professional Liability Act ("'MP_LA"’), W.va. Code §§ 55-7B-1, et seq.
| befendants contend (and the circuit court egfeed) that the “MPLA” essentially
Co_nStitﬁtes the sole .remedy for actions against health care prov-iderls_ and’ that
pleintiffs’ produet liabillity-and rela’fed ciaims are not p.ermitted. by or 'provided for
~ under the ”MﬁLA". | (Said_Act_ was jnitiaily ehaeted in 1986 and has been re'cenﬂy‘
| amended in 2061, 2003 and 20.05..) While plaintiffs do not dispufe that the MPLA (whic.h
1'_s more commonly referred to in the .Iegal community as the medical malpractice or
medical hegligence act) and its amendments were expressly intended to alter or
.supersede West Virginia comfnen .]ax./v _claims- which are based ﬁp_oﬁ medical |
' m:'alprectice/ negligenc@ plaintiffs respeetfull_y submit that the MPLA was ot intended
~ to alter or Supplent Weet Virginia common law or statutory law regardingl .pr.oduct
liability ciaims or .other claims, such as the tert. of ou'trege, fraud or Violations of the
CPA.

The West Virginia. Supreme Court of Appea]s has noted that “[i}Jf the Legislature
intends to al.te.i%" or supersede the 'cemmon law, it must do so clearly and without
equivocation. Our “common law is not to be cohstrued as altered or changed by statute, |

unless legislative intent to do so be plainly manifested.”” State ex rel. Van Nguyen v.

Berger, 199 W.Va. 71, 483 S.E.2d 71, 75 (1996) (qﬁoting Syl. Pt. 4, Seagraves v. Legg, 147
W.Va. 331, 127 S.E.2d 605 (1962)). Moreover, “[t]he Legislature is presumed to know

the state of existing relevant law when it enacts or amends a statute.”” Pullano v. City
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of Bluefield, 176 W.Va. 198, 342 SE.2d 164, 172-73 (1986) (quoting Narragansett Food |

- Services, Inc, v Rhode Island Department of Labor, 420 A.2d 805, 808 (R.1..1980)).

Accord State v. Hosea, 199 W.Va. 62, 483 SE2d 62, 68 n. 15 (1996) (“we assume that

elected representatives know the law at the time of any amendment to a statute”); State

ex rel. Smith v. Mavnard, 193 W.Va. 1,454 SE2d 46, 53-54 (1994) (same).

- Defendants app.arently base their .c.ontentio'n., in_large_ pﬁrt, on § 55-’7B-2(d) which
states that ”‘Med.ical professional iiabil_ity’ means any liabilifjf for damages resulting
~ from the death or injury of a person for any tort or breach of contract based on I1€a1{h |
-éare_ services léendered-, or Which should have been rendered, by a health care prbﬁider
61‘ health care f:ffic'ility to a patient.” Of course, s’u:ch-sectioﬁ must be read in para materia
which other sec?cioné of the statute.

A review of § 55-7B-3 which.set‘s forth the eleménts of pro.of clea.rly reveals that'
the statute is addressing claims of medicai negligence invblving a health care provider’s
breach of the accepted standard of care. Moreover, the législative findings set forth inl§
55-7B-1 refer to "nc_egligent cdnduct”_ or ”proféssicmal negligence” as being the ;:onduct

of heajth care providers meant to be regulated by the Act. (“That as in eve.ry human
en'deavor.thé po_ssib'ility of injufy or death from negligent conduct c;)mmands that
protection of the public serﬁed by health 'care'pr(.)vidérs be recognizéd és an importént :
state interest” . . “That our system of litigation is an essential componént' of this state’s
interest in profiding adequate and reasonable compensation to those p_ersbns ‘who

suffer from injury or death as a result of professional negligence” (emphases added)).

Indeed, in Osborne v. United States, 211 W.Va. 667_, 567 S.E.2d 677, 682-83 (2002), the '
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V_West Virginia Supreme cOﬁﬁ of Appeals noted 'that .”[li]n ree0g11izing the need .for
greater reparatlon of m]urles occasmned by medlcal neghgence the Legzslature _
further clarified the term “medical professmnal 11ab111ty’” to ‘mean [ | any llablllty for
damages resultfmg from the death or m]ury of a per.sc.)n for any tort or breach of contract
based on healr__;l} care serricee rendere.d.,_ or which should have been rendered, by a“
' health.care prorrider or h’ea.]th car_e facility to a pa_tient.’. " {quoting W.Va.Coae § 55-7B- |

(d) (1986) (Repl. Vol. 2000) (emphasrs added))

- This Court in Grav V. Mena 218 W.Va. 564, 625 S.E.2d 326 (2005), clarified a
.pOI'tIOI‘l of its holding in Qggg.‘l More specifically, fearing that attorneys_ V\re_re
interpreting its holding in Boggs to exclude all mtentlonal torts from coverage by the
MPLA, the Court stressed that the MPLA applies to claims for damages for any tort,

including intentional torts, based on health care services rendered or which should

have been rendered. Gray v. Mena, 625 S.E.2d at 330-31 (“In Boggs, . . . this Court
 stated that the #Act’s protection does not extend to intentional torts; yet the Act itself
states that is applies to "any tort,” thus encompassing intentional torts. . .. The current -

case illuminates the deficiency in the Boggs statement regarding intentional torts. . . .

To the extent that Boggs suggested etherwise, it is mc.)d_ifiedl.”). See also Gray, 625
S.E2d at 333-34 (Davis, J., concurring) (“In its analysis of this language, the majority
suggests that the reference to “intentional torts’ 1mphes that Boggs' mterpretatxon of
the MPLA was that it did not apply to intentional torts despite the MPLA’s-express

language stating that it applies to “any tort. . .. Reading the entire sentence from

4 Boggs v. Camden-Clark Memorial Hosp. Corp,, 216 W.Va. 656, 609 S.E.2d 917 (2004).
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___gg_ contammg thls phrase, however, demonstrates that such ‘was not the
construction mtended by the Boggs Court. . . . [I]:t is clear that the only type _Of
| intentional_ torts the Boggs Court found to be outside the rubric of the MPLA.Where’
those intentional torts that do not pertain to the'renderi_ng of “health care service.s.’.”).'

However, importantly, this Court in Gray reaffirmed its holding._ in Egggg that -
the MPLA “ does not apply to other claims that may be Contemporaneous to or related "
to the alleged act of medlcal professmnal liability.”” Syl Pt. 3, Gray, __p__ (quot1ng :
Syl.Pt.3,B _Jggf,— supra). In the instant case, plaintiffs have not asserted any claim of 'an.
alleged act of medlcal professwnal 11ab111ty against the hospltal defendants Rather
plamtlffs claims are merely contemporaneous to or related to the provision of health -
care services by the hospital defendants. Similar to such “other” claims in _Eggggit is -
clear that plaintiffs” claims in this case of the tort of outrage, fraud and violations of the
CPA are not alleged acts of medical professional liability but are rnereiy.elaims that are
r:ontemporaneous to or rela'ted to tne provision of health care services by the hospital
defendants,

Similarly;, plaintiffs s_u_bmit that their clatme of product liabil-i'ty against tl"re
hospital defendants are also not claims of alleged acts of medical professronal llablhty
_ Stated otherwise, plaintlffs clalms of product hablhty are not. premrsed upon sorne
alleged fault of the hospital defendants in renderlng health care services or in fa111ng to
provide health care serv1cee whlch should have been rendered Rather plaintiffs’
clalms of “product liability” against the hospital defendants are premised solely upon

such defendants status as innocent sellers of a defective, standardlzed commeraal
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produ&, the s'a__le df wh1ch was merely_contemporanéous to or related to the prévisio.ﬁ :
of health éére sé;vices by ‘the_.hoép'i.tal defendénts.

Accordi;lgly, for '5-11'1_ of the above reésohs; plai.n_tiffs su’bmit that the MPLA is not
their exclusive remedy and that the defendants .are .r.10t entitled to dismissal oh such
basis.__ |

. .Nlowhere in the MPLA does the Legislaturersp_ecifically indiﬂcate.that its terms are
meal{t'to alter or- supplént the West Virgin.ia common 1‘aw or statuto.r.y law co.ncerning. a
,' hospitélfs pr.oduCt ]iabﬂity feép_onsii)ility as a supplier/ sellgr in - the chain  of
~distribution® or a hospital’s liability for .commit.'ting fraud and/or Violating' the West

\}irginia Consumér Credit aﬁd Pro_téction' Act.

Moreover, both the Kanawha County Circﬁit_ Court in In Re: Implants I, Civil

Action No. 93-C-9595, Slip Op. at 3-5 (December 6, 1994) (King, ].) (breast implants class

-~ action), and the Brooke County Circuit Court in Burch v, A. H. Robbins Co., Ing, et al.,

Civil Action No. 97-C-204 (1-11), Slip Op. at 4-6 (March 12, 1998) (Risovich, J.) (diet
_drﬁgs 'Cl.a_ss.action), have held that strict ]iabilify and breach of warranty Cléims may be
'asserted. against health care providers. These courts have held that their holdings are |
further supported by the fact that neither the West Virginia Medical Professional
'Liability Act, WVa.Code §8§ 55_-7B-1 et seq.,. nor the West Virginia Commercial Codé, |

W.Va.Code §§ 46-2-314 & 315, contain language expres.sly prohibiting the filing of strict

> Plaintiffs note to the extent that a hospital's Tiability is ultimately premised solely upon its status as an
innocent supplier in the chain of distribution that the manufacturer is obligated to indemnify the hospital
for its responsibility.” See Dunn v. Kanawha County Bd. Of Educ., 194 W.Va. 40, 459 S.E.2d 151,157 (1995).
In such a situation, the hospital’s medical malpractice insurance, as well as concerns over its affordability,
typically would not be at issue, :
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liability or breach of warranty claims against health care providers or otherwise

excluding such providers {rom Habﬂity for such claims. Burch, slip 'op._ at 4-6; In Re:

Breast Imp_lanfs L, slip op. at 3-5. Because the language of § 55-7B~2(d) quoted_above has
been in existefi-lc-e. since the Sta’f_ute’s enactment in 19867 any .per..su.lasiveness-of s_'uéh_
opinions wouﬁ also applyiin t_hé present ;:ase. |

In addreésing this issue in his Remand Orde’r, Judge Goodwin exialained: '

The defendants’ arguments do not convince the court that the = =
‘MPLA bars all strict product liability and breach of warranty claims
against health care providers. The text of the MPLA simply does not
support the defendants’ argument. First, the statute does not expressly
prohibit strict product liability or breach of warranty claims from being
made against healthcare providers. Second, the fact that the MPLA
requires proof of negligence suggests that the statute may not govern
strict product liability and breach of warranty claims.. See W.Va. Code §
55-7B-3.

| The defendants assert, however, that even though the text of MPLA
does not expressly refer to strict product liability and breach of warranty -
claims, it nevertheless means to prohibit plaintiffs from bringing these
- claims against covered healthcare providers. As a basis for this argument,
the defendants argue that the MPLA was intended to stem an insurance
crisis cohfronting health providers by regulating medical malpractice
claims; and that, to this end, the legislature intended the MPLA to codify
the “long-standing rule recognized by the West Virginia Supreme Court of
Appeals in Foster v. Memorial Hosp. Assoc. of Charleston, 219 S.E.2d 916, 919-
20 (W.Va. 1975), that providers of services, such as hospitals who use a
product incidental to the service, cannot be held liable on non-fault based
warranty and strict liability claims.” Contrary to the defendants’
‘assertion, no provision of the MPLA purports to codify the holding in
Foster. Furthermore, the removing defendants cite no support for the
proposition that the statute codifies Foster. Therefore, the removing
defendants have failed to show that the enactment of the MPLA precludes
the possibility of bringing strict product liability and breach of warranty
claims against healthcare pr oviders. : '

Blankenship v. Bthicon, Inc., Slip Op. at pp. 5-6.
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Interestingly, courts in Louisiana have addressed arguments similar to those

raised by défendants in the instant action. In Branch- V. Wﬂlis—Knighton- Medical Center

636 So. 2d 211 (La. 1994), the Supreme Court of Loulslana re]ected an argu:ment that the
_ special statute of limitations - -applicable to medical malprac’clce actions applled to a
| product liability action sounding in strict Iiability. -The COurt reasoned:

- The [medical malpract1ce] law does not apply {0 strict tort products
| liability-actions arising out of ‘the sale of blood in a defective condition
unreasonably dangerous to the user or consumer. In fact, R,S. 9:5628 does
not contain any provision that expressly or implicitly refers to strict
liability "or products liability. Instead, the title, “§ 5628. Actions for
medical malpractice,” and all of the other earmarks of the statute indicate
that the legislature intended to deal only with actions traditionally
classified under the generally prevailing meaning of “medical
malpractice”, viz., suits based on negligence, breach of express agreement,
‘abandonment, assault or lack of informed consent. ... The constellation
of terms used to define the ob]ect of the statute refers only to such typical
medical malpractice actions, i.e., “action[s] for damages for injury or death
_ against any physician, dentist, or hospital . . . whether based upon tort, or
breach of contract, or otherwise, arising out of patient care . . . [based on]
the alleged act, omission or neglect” of the health care prov1der

Most medical malpractice actions are based on the physician’s
alleged failure to exercise the requisite skill and care. ... In modern
times two separate bases, implied contract and tort, have been recognized
for the identical duty of exercising due care. ... Therefore, R.S. 9:5628 in
its application to actions “based upon tort, . . . contract, or otherwise”
evinces a legislative intent to cover every klnd of medical malpractice
action but does not display an aim to affect suits outside this field.
Likewise, the statutory terms, “acts,” “omissions” and “neglect” are part
of the language of negligence, both generally and as regards medical or
professional negligence, . . . and are not commonly used in the sphere of
strict products liability. . . . “Arising out of patient care” is descriptive of
an action for damages that results from a physician’s failure to exercise the
“standard of care” required of him in the treatment of a patient. . . .

Strict products liability actions, on the other hand, arise out of the

sale of a product in a defective condition unreasonably dangerous to the
user or consumer and the causation thereby of physical harm to such a
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person. :See, e.., Restatement (Second) Torts § 402A. Furthermore, B§
9:5628 does not contain terms or concepts indispensable to the definition,
classification and administration of strict tort products hablhty actions,
such —as “strict liability,” “defective conchtlon, “unreasonably
dangerous,” “normal use,” or “user or consumer.” Nor does it apply to

- the most common sellers of medical products, such as drug and medical
supply compames -

The background and history of R.S. 9:5628 also reflect that products
liability actions do not fall within its ambit. The purpose of the statute is
to check the increase in medical malpractice insurance premiums by
restricting the volume and retrospective nature of medical malpractice
litigation. There is no evidence that the legislature intended by R.S. 9:5628

to curb any type of litigation other than traditional medical malpractlce '
actlons

* kK

The Medical Malprac’ace Act, hke the special malpractlce statute of
limitations, does not mention strict liability or products liability and uses
terms associated with the traditional medical malpractice actions based
prlmarﬂy on professional negligence and implied contract concepts, viz.,

“legal wrong,” “breach of duty,” “negligent or unlawful act or omission,”
“standard of care,” “professional services,” “degree of skill ordinarily -
employed,” “same community or locality,” “reasonable care and
diligence,” “breach of contract” and “treatment performed or furnished.”
On the other hand, like the medical malpractice statute of limitations, the
Medical Malpractice Act does mnot contain the terms and concepts:
indispensable to the definition, classification and administration of strict
~ tort products liability actions. Interpreting the special statute of limitation
for medical malpractice actions in reference to the Medical Malpractice
Act, therefore, makes firmer our conclusion that it was not the legislative
aim to subject any strict tort product liability action to the special statute
of repose for malpractice suits.

For the foregoing reasons we are convinced that R.S. 9;5628 was -
intended to apply only to medical malpractice actions and was not
intended:to apply to strict products liability actions in tort,  Furthermore,
because the statute grants immunities or advantages to a special class in
derogation of the general rights available to tort victims, it must be strictly

construed agamst limiting the tort claimants” rights against the
wrongdoer.” -
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Branch, 636 So.2d at 214-17 (citations. omitted). Accordingly, the Couf_t held that the
special statute of limitations which applied to medical malpractice actions did not apply
and that the pIéintiff could maintain a strict liability claim against the hospital for the

_ sale and. transfusion of contaminated blood which caused him to contract hepatitis.6

See also .C.Qleréan v. Deno, 813 So0.2d 303, 315 (La: 2002) (noting “[tfhe MMA applies
only t_(j .‘malpracticé;' all other tort liability on the__pért' of a qual.ified.' health clare
proVider is govérned by general ‘cér_t law”; also noting “even though all medical
1haipractice- cléims are lpér's.onal injury claims, “the opposite is not true: every personal
injury clai_rﬁ is not a .meaical malpractice claim.”” (Citatibn oﬁitted)).

- Applying similar reasoning fwo years earlier in Sewell v. Doctors Hospital, 600

50.2d 577 (La. 1992),'the Supreme Court of Loﬁisiaha héld that a patier:*lt’. s claim that he’
was inj’ured When a defectiv.e hospital bed _-collapsed while he was recuperating from
B surgerj} was not _covered. by the Medical Malpractice Act and that he could pursue a
claim based Qli;.sfrict liability. The Court noted that for purposes of the applicable

Medical Mal.pré.ctice Act, as amended in 1987, malpractice was defined in La. Rev. Stat.

40:1299.41 A(8) as follows:

“Malpractice” means any unintentional tort or any breach .of
contract based on health care or professional services rendered, or which
should have been rendered, by a health care provider, to a patient,
including failure to render services timely and the handling of a patient,
including loading and unloading of a patient, and also includes all legal
responsibility of a health care provider arising from defects in blood,

8 The court noted that an amendment to the Medical Malpractice Act which granted “physicians,
hospitals and blood banks immunity from strict tort products liability for screening, processing,
transfusion or medical use of blood and blood components resulting in transmission of viral disease
undetectable by appropriate medical and scientific laboratory tests” did not apply to the case since the
plaintiff had been injured prior to its effective date. Branch, 636 So0.2d at 213. - ‘
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tissue, transplants, drugs and medicines, or from def_ects in or failures of
prosthetic devices, implanted in or used on or in the person of a patient.

.Sewell, 600 S0.2d at 578-79 (emphasis and footnote omitted).”
- Based upon such 1an'guége of the Act, as amended, the Sewell Court réasohed:

The Legislature originally defined malpractice principally as any -
unintentional  tort based on health care or professional services which
were rendered or should have been rendered by a health care provider to
a patient, clearly indicating an intent to include liability in negligence for
all acts and omissions by a health care provider during the furnishing of
‘medical care or treatment or the confinement of a patient. However, the
Legislature further defined malpractice to “also include [ 17 a health care -
provider’s strict liability for some injury-causing defective things,

- specifically enumerating defective blood, tissues, transplants, drugs,
medicine and prosthetic devices used during the course of the patient’s
treatment. Clearly, the Legislature did not intend to include liability for

 all defective things in the custody of the provider which cause injury to a.
patient. By including liability for all negligent acts or omissions by a
health care provider in providing care and services and for only those
defective things which are specifically enumerated, the Legislature
intended to exclude from the definition of malpractice a health care
provider’s strict liability for other defective things, unless negligence by

~ the health care provider caused the thing to be defective or unreasonably
dangerous, ' : |

Id, at 579-80 (footnotes omitted).
More recently, based upon the rationale and holdings of fche above cases, the Court
of Appeél of Loﬁisiana for the Se.cc').nd Circuit held that the Louisiana Medical Malpractice
| Act did not apply to a claim that.’.the health care prov._iders had used defecti\}e (non-sterile)
Vicryl sutures n-iam_lfactured- by Ethicon, Inc., and thaf the plaintiff could maintain a ciaim

of general negligence and strict liability against the health care provider and manufacturer

7 The Court noted that when the original version of the Act which was adopted in 1975, “health care
providers were strictly liable for medical use of defective blood and possibly tissues and organs.” Id., at

380 n. 5. However, an amendment was added in 1981 that purported to provide immunity to health care
providers from certain strict liability. Id, '
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res_péctively. Ne_the'r]and v. Ethicon, Inc., 813 So0.2d 1254, 1257-59 -(La;App. 2nd Cir.), writ

denied, 819 50.34 339 (L.a. 2002)# The Court reasoned:

Based upon the above law and jurisprudence, we do not find that the
use of the terms “tissue” and “prosthetic devices” in the MMA can be
broadly interpreted at this stage of the proceeding to include the defective
Vicryl suture. . . . [The health care provider] offered no evidence to show -
that the Vicryl sutures consist of human or animal tissue. Accordingly, we
do not find that plaintiff's claim is covered by the MMA and any issue of
prescription pertaining to an MMA claim is not present. '

Net'herl'and,'813' So.2d at 1259. FoHoWing the re:nditioh of such décision, the health care

provider’s writ to ther Supreme Court of Louisiana was denied. Ne’éher]and v, BEthicon,
 Inc., 819 S0.2d 339 (La. 2002).

Peti_ﬁoneérs respectfully submit that the rationale and holdings of the above
Louisiana case's%’:bffer further support for plaintiffs” position that the MPLA, as adopted
in West Virginia, is not the exclusive 1'émedy for actions against héalfh care providers .
and that the MPLA does not prohibit plaintiffs’ product Iiabﬂity' claims and other claims’

 from being brought against the hospital defendants.
E. The Circuit Court Committed Reversible Error In Concluding
That. The Common Law Of West Virginia Does Not Permit
Product Liability Claims To Be Made Against Health Care
Providers As The Distributor Or Seller Of Products.

The hospital defendants contend (and the circuit court agreed) that they are entitled

to dismissal because West Virginia common law does not permit product liability claims-

8 The Court noted that while the Louisiana Products Liability Act, which was adopted in 1988, ”im'posés
no liability on a non-manufacturer seller”, its enactment “did not change Louisiana’s law regarding the

seller’'s negligence for injuries caused by its defective products when it knew or should have known of - -

the defect.” Id., at 1259-60 (citations omitted). The Court then remanded the action for an evidentiary

hearing in order to determine whether the plaintiff's claim was barred by the applicable statute of
limitations, Id. at 1260-61, '
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to be made against health care providersas .the dist_ributor or seﬂer.o_f products. This | '
contention of the defendants and conclusion of the Circuit Court is aieo_ without inerit.
Simply put, under tlie law of West Virginia,I not only are manufacturers-of. defective
products .responsible for product Hability but distributors/ Suppliers or sellers of such_
- products are also liable and they are not required to have knowledge of the defectrve
nature of the products in order to be liable under app];cable theories of product habrllty_

(ie, neghgence strict hablhty, failure to warn, and breach of warranties) Dunn v.

Kanawha County Bd. Of Educ., 194 W.Va. 40, 459 S.E.2d 151, 157 (1995) (”strict liability
extends to those in the product’s chain of distribution. Thus,. an innocent Sell_er can be
subject to liability that is entirely derivative simply by virtue of laeing present in the ciiain .
of'distribution of the defective product. . .. The liability of a party in the cham of
distribution is based solely upon its relatronelilp to the product and is not related to any .

_ neglige‘nce or malfeasance ) Adklns v. K- Mart Corp 104 W.Va. 215, 511 S.E2d 840 846

(1998) (sarne) Morningstar V. BIack & Decker Mfg. Co., 162 W.Va. 857. 253 S.E.2d 666,

683 n. 22 (1979) (”This rule apphes to both the manufacturer and the se]ler who are
engaged in the busmess of selling such product which is expected to and does reach the
user w1thout substantial change in the condition in whlch it was sold. ”). See alsg Star

Furniture Co. v. Pulask1 Furniture Co 171 W.Va. 79 297 S.E.2d 854 (1982) Iosky V.

Mlchehn- Tire Corp., 172 W.Va. 43‘5, 307 S.E.2d 603 (1983). None of this Court’s product
liability decisions since Morningstar have held or even alluded that health care providers

or any other class of potential defendants who have acted as distributors or sellers of
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| defective pr.odt;cts's'ho'uld be treated differéntly under our. common Jaw tﬁan any other
ciass of distfibuto_ré or $eile.rs of such '_products.

Ihdeed, as p_reviousljr indicated, neither West Virginia -decisional law in the field

. of product lirs.lbil.ity.nor the Wést Virginia Medical Pfofessional Liability Act, WVa.Code

.55-7B-1 et seq., nor the West Virginia Commercial Coc;,'[e,-W.Va.Code §§ 46-2-314 & 315;

e.xpress.ly._ préhibit_ product liability claims from _beihg ‘made .agah-lst .'h_ealth. care

providers. In this regard, it must also be noted that contrary to defendants” conlention

.otherwise, the West Virginia Supreme Court of Appeals’ decision in Foster v. Memorial

Hosp. Ass'n of Charleston, 159 W.Va. 147, 219 SE.2d 916 (1975), does not prohibit

warranty claims from being brought against health care p_roviders'. To the Cohtrary} '

under the facts in this case, the Foster decision supports plaintiffs’ claims.?
The Court’s decision in Foster, which dealt with warranty claims under West
Virginia’s version of the Uniform Commercial Code, pre-dated the Court’s adoption of

~product liability tort claims in Morningstar, supra, and its progeny. However,

intéi*estingly, the Syllabus of Foster provides:

Where an individual contracts for professional services which
involve an incidental transfer of personal property in the performance of
the service, such transfer is not within the contemplation of W.Va.Code,
46-2-314 [1963] and 46-2-315 [1963] concerning implied warranties and

- warrantiés of fitness for a particular purpose unless the transferred
property consisted of a standardized, commercially manufactured
product which was inherently defective for the purpose for which it was
originally intended.

? 1t is surprising how many defendants and circuit judges blindly cite the Foster decision for support for
the proposition that warranty claims may never be brought against health care providers. Plaintiffs
respectfully submit that those who do so have either not fully read the Foster decision or understood its
caveat for standardized, commercially manufactured products which are inherently defective for the
purpose for which they were originally intended. C
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(Emphases added). |

_Ciearly,;the Vicryl sutures were a standardized, 'com_mercially manufactured .
product which‘_‘plaintif.fs have'alleged were un'1'ea501“1abiy and inherently defectiv_e for
its intended purpose Accordingly, even under Foster warranty ciaims can be made
against health care providers for standardized products This fact is further supported '
in the body of the opinion wherein the Court noted a distinction between standardized
commercial products which are amenable to quality control by the manufacturer and’
blood which is nianufactured in the human body and is not am.enable to quality control
by a manufacturer Foster 219S.E.2d at 920—21 As explained by the Court

The plaintiffs allege that the transfused blood contained serum

hepatitis, viruses and argue that the risk of this type of infection from the

routine transfusion of blood should be borne by the hospital. Unlike _

standard commercial products, however, blood is dispensed under a

wide variety of circumstances which do not lead to the imposition of the

type of uniform standard of care envisaged by the law of warranty. In -

this regard blood which is manufactured in the human body can be

distinguished from standardized drugs in that the latter are amenable to

quality control by the manufacturer while human blood is obviously
not.... '

. If, however, the medicine itself is a standard product, and is defective |
in the sense that it deviates from the accepted standard, then the law of
warranty would apply.

Id. (emphases added).

Additionally, as already noted above, based at least in part upon these same.

distinctions, both the Kanawha County Cii"cuit Court in In Re: Implants [, Civil Action

No. 93-C-9595,; Shp Op. at 3-5 (December 6, ]994) (King, J.) (breast 1mplants class

action), and the Brooke County Circuit Court in Burch v. A. H. Robbins Co,, Inc,, et al.,
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Civil Action No. 97;C-204 (1-11'), Slip Op. at 4-6. (March 12, 1998) (Risoxtich, J) (diet
dtugs claes. actiop.),.ha_ve held that strict liability and breach of warranty claims may be
_ asserted 'tagaiﬁst phy_siciane. Tl‘lese courts have 5150 held that.their holdings are further

supported by the fact that neither the West Virginia Medlcal Professional Liability Act,

W. Va Code §§ 55 7B-1 el seq., nor the West V1rg1ma Commercial Code, W.Va. Code §§_

- 46-2- 314 & 315 contain language expressly proh1b1tmg the fﬂmg of strict liability or

breach of warranty claims agamst health care prov1ders or’ otherw1se exciudmg such

providers from hablhty for such claims. Burch, slip op. at 4-6; In Re: Breast Implants I

slip op. at 3-5. Such acknowledgment i 15 also equally apphcable in the instant case. See

_'also Providence Hospital v. Truly, 611 SW.2d 127 (1980) overruled'on other grounds,

Stewart Title Guaranty Co. v. Sterhng, B8225wW.zad1 (1991) (finding hosp1tal could be'
liable for bleach of warranty in prov1d1ng to patlent contaminated drug used during
cataract surgery; noting that applicable version of commerctal code did not exclude
such habiiity)]j | | | |

Furthetniore, these defendants have a d'tJty to notify current and former patients
when they have been tmplanted with a medical device or product that is the subject of a
recall. A medical facility has an independent obligation to keep informed with respect

- to safety and potential problems prescription drugs and/or medical devices and

produCts_. Pumphrey v, C.R. Bard, Inc., 905 F.Supp. 334, 338, N.D. W.Va. (1995). The
patient relies solely on the medical facility or physician for their treatment. Id. The

medical facility determines what information to disclose to the patient. Id.
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Plainiffs acknbwlédge that cases é'xiét in other jurisdictions in Which courts"héve
found--pursuant to their respective law and the paftlcular facts and claims involved--
that claims of product liability, such as strict hab111ty and breach of warranty, do not
exist against a heélth care provider as opposed to claims of 'medical malpractice. The |
rationale and legal basis for these holdings vary from jurisdiction to jurisdictioh. \.Some
juﬁsdictions premise their'holdings upon statutes which contain 1anguagé that in clear
and unequlvocal terms renders malplac’nce actions the sole remeciy agamst hea]th care: -
prov1de15 or. otherw1se excludes or bars product liability claims from being asserted |

against health care pmwders See Buddmg v. S5M Healthcare Svs 19 S. W 3d 678 (Mo.

2000) (court notmg that Missouri medical malpractice statute abrogated the co_rnmoﬁ
law; statute, § 538.205(5) R.S.Mo. (2063), provides that **[p]rofessional services shall
includé, ‘but are not limited to, tranSfél' to a patient. of goods or services inciden{al or
pursuant to tﬁe_ précticé of the health care pfovider’s profession or in fu;'_therance of the
purposes for which an institutional h.ea.lth care provider is organized.””).

Other jurisdictions focus on distin_cl_‘tions carve.d' into the common law as Ito
whether the transfer of the productis.merely -incid.entél to the service Eeing provid.ed or
whether the transfer of the product is the paramount purposé of the transaction. In :the

former situation product liability claims are not permitted against the health care

provider, while in the latter situation product liability claims are permitted. See In Inre

Breast Implant Product Llabﬂ]tv, 503 S.E. 2d 445 (5.C. 1998) (and cases cited therein).

Indeed, plamtlffs admlt that in In Re: Imp]an’cs 1, Slip Op. at 4, Judge ng noted that the

“essence - of breast implantation is the sale of the implants” and that when “the
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physician.s’- ‘sle:vic'e’ amounté to the sale of a prodﬁct, strict liabillity is a proper remedy
fQ the re_ci?ient} Qf the irﬁpiants." This écknowledgement by the circuit cour{, however,
does hot c’hahéé the facf tﬁat‘ this Court recognized an exception in Foster where the
. product in question is a st_andardize'd,' crdmr.herciélly manufactured product which is
amenable to quality control.10 | |
: i’la_ihtiffs.submit that their conténtion that ‘the common law does not bar
.?rc'_)duct liability claims from beiﬁg brought against health care providél's as
distributors/ suppliers and sellers of prod_ucfs’ is also further buttressed the adoption of
-West Virginia Code § 55-7-23, insofar as if the common law barred such claims at th_er
time this cIaim was -filc_ed, there wbuld be .no need to amend_thé MPLA in order to

relieve health care providers from such Iiability. See Pullano v, City of Bluefield, 342

S.E.2d at 172~73j:-'(”‘[t.]he Legislature is presumed to know the state of existing relevant

law when it enacts or amends a statute.””); State v. Hosea, 483 S.E.2d at 68 n. 15 ("we

- assume that elected representatives know the law at the time of any amendment to a

statute”); State ex rel. Smith v. Maynard, 454 S.E.2d at 53-54.
Accordingly, for all of the above reasons, plaintiffs submit that West Virginia common

law does not bar their claims é_gai:nst the hospital defendants.

10 The other circuit court opinions upon which the hospital defendants relied in their joint motion to
dismiss (and their proposed order which was entered by Judge King) simply fail to recognize such
distinction drawn by this Court in Foster, supra. See “Memorandum Opinion and Order Granting
Hospitals’ Joint Motion to Dismiss” at pp. 8-10. : ' "
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VI.. PRAYER FOR RE.LIEF _

For all of the foregoing reasons, piaintiffs resiaectfully pray that Your Honoreble :
Court reverse the C1rcu1t Court’s Order grantmg the hospltal defendants joint motlen
to dlsn'uss and remand this action to the Clrcult Court of Kanawha Ceunty and award

Appellants thelr costs and dlsbursements and for such other further and general rehef

as the Court deems just and proper

DONNA JOAN BLANKENSHIP, an -
individual; DENAE WILLIAMS, an infant, by
LYNN WILLIAMS, Mother and Guardian of _
DENAE WILLIAMS; ROBERT B. ADAMS, an
“individual; ALBERT SHAFFER, an md1v1dua1
DANNY KINDER, an individual;
- and KENNETH FISHER, an individual,

- By Counsel

pa //7/2,—%

Marvif W. M

West Virginda B_ar No. 2359

The Masters Law Firm lc

181 Summers Street

Charleston, West Virginia 25301
(304) 342-3106 :

Counsel for Plamhfﬁ/Appellants
A4\ 142\ bol5a.doc

36



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
APPEAL NO, 33224

DONNA ]OAN BLAN KENSHIP an .
individual; DENAE WILLIAMS, an infant,

by LYNN WILLIAMS, Mother and Guardian
- of DENAE WILLIAMS; ROBERT B. ADAMS,
~-an individual; ALBERT SHAFFER, an '

v individual; DANNY KINDER, an individual; .

and KENNETH FISHER, an individual,
Appellants,
V'. B

'ETHICON, INC., a New Jersey corporatlon
- JOHNSON & JOHNSON, a New Jersey;
‘corporation; JOHNSON & JOHNSON HOSPITAL
SERVICES, INC., a New Jersey corporation;
JOHNSON & JOHNSON HEALTH CARE
'SYSTEMS INC., a New Jersey corporation;
SENECA MEDICAL, INC.,, an Ohio corporation;
SKYLAND HOSPITAL SUPPLY INC,,
a Tennessee corporation; AMERISOURCE
MEDICAL SUPPLY, INC,, a Tennessee corp01 ation;
BAXTER HEALTHCARE CORPORATION, a Delaware
- corporation; MCKESSON MEDICAL-SURGICAL
MEDIMART INC,, a Minnesota corporation;
OWENS & MINOR INC,, a Virginia corporation;
CHARLESTON AREA MEDICAL CENTER, INC.,,
-a West Virginia corporation; and HERBERT]
THOMAS MEMORIAL HOSPITAL ASSOCIATION
a West Vzrgmla corporatlon

_ Appellees.

- CERTIFICATE OF SERVICE

I, Marvin W. Masters, counsel for Appellants, do hereby certify that true and
exact coples of the foregoing “Brief of Appel]ants” were served upon

The Honorable Charles E. King
Judge, 13t Judicial Circuit
Kanawha County Judicial Annex
111 Court Street

Charleston, West Virginia 2530]




Phlhp] Combs

Allen, Guthrie, McHugh & Thomas PLLC
500 Lee Street, East, Suite 800

Post Office Box 3394

Charleston, West Virginia 25333-3394
Counsel for Ethicon, Inc. and Johnson & Johnson

Mark A. Bramble

Kesner, Kesner & Bramble
112 Capitol Street

Charleston, West Virginia 25301
Counsel for Seneca Medical, Inc.

R. Scott Long

Stephen M. Schwartz
Hendrickson & Long

215 Capitol Street
Charleston, West Virginia 25301

Counsel for Skyland Hospital Supply, Inc; AmerSource Medical Supply, Inc,;
ard Owens & Minor, Inc.

Richard D. ]ones

Amy R. Humphreys

Flaherty, Sensabaugh & Bonasso

200 Capitol Street

Post Office Box 3843 _

Charleston, West Virginia 25338-3843
Counsel for Charleston Area Medical Center

Thomas ]. Hurney

Laurie K. Marshall

JacksonKelly, PLLC

1600 Laidley Tower

Post Office Box 553

Charleston, West Virginia 25301

Counsel for Herbert J. Thomas Memorml Hospital Association

in envelopes pl;.operly addressed, stamped and deposited in the regular course of the

United States Mail, this 19% day of March, 2007.

= . m’“‘-—.
- M/arvm Wst@rg



