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IN THE WEST VIRGINIA SUPREME COURT OF APPEALS

AMERICAN CANADIAN EXPEDITIONS,
LTD, a West Virginia corporation,

Appeliant,

. : Appeal Number: 33246
V. : ‘ : - . Civil Action Number: 04-C-67H

| THE GAULE\; RIVER CORPORATION,
a West Virginia corporation, and
MOUNTAIN RIVER TOURS, INC., a
West Virginia corporation,
Appellees.
| APPELLANT’S BRIEF

Now cofnes Appellant, ~American  Canadian Expeditions, LTD, a West Virginia
corporation, Plaintiff below, and presents the following as and for its Appeal Brief in support of
its appéal frofn the order of the Circuit Court of Fayette County entered on May 18, 2006.

STATEMENT OF THE CASE

Appellant American Canadian Expéd itions filed a civil proceeding in the Circuit Court of
Fayette Couﬁty, West Vi rginié,. to recover monetary damages for breach of an Option Agreement
by Appellees who removed standing timber from the real estate which was the subject of the
Option Agreement during the option period. The Circuit Coﬁrt of Féyétte County entered an
Order on May 18, 2006 granting a Motion To Diémiss Or For Summanudgment by Appéii'ee,
Cauley River Cofporation, dismissing the Appellant’s Complaint with prejudice as to "the

Appellees, Gauley River Corporation and Mountain River Tours, and implicitly denying a Motion

For Summary judgment by Appel_laht.



STATEMENT OF THE FACTS OF THE CASE

Appellant and Appellees entered a real estate Option Agreement on May 1, 2002
having a term of three (3) years. Appellee The Gauley River Corporation entered into a timber
contract to timber a portion of the same real estate subject to the O'ption on July 17, 2002,
without notifying Appellant. Appeilees received payment for the timber removed from the real
estate in the amount of Forty-One Thousand Eight Hundred Eighty-Four Dollars and Nine Cents.
($41,884.09), which represented approximately one half (1) of the amount received by the
timber company, Bennett Logging, for the timber. As set forth in Plaintiff’s verified complaint,
the timbering operation further damaged the surface to the real estate itself. Appellee The
Gauley River Corporation did not pay Appellant American Canadian Expeditions, LTD for the
timber or reduce the sale price for the real estate. During the pendency of this proceeding,
Appellant American Canadian EXPEdIt!OI’]S LTD exercised its Option on March 2, 2005, w:thm
the Option period, asserting in writing by counsel, prior to the closing, that |td|d not waive any
claim for damages.

Appellant’s verified Complaint alleged in paragraph 3 as follows:

”By Option Agreement dated May 1, 2002, executed by Paul W. Breuer, acting as

President for The Gauley River Corporation and as President for Mountain River Tours,

Inc., and by Jerry E. Cook, acting as President of American Canadian Expeditions, LTD,

and as Vice-President of Gauley Outdoor Center, Inc., Defendants granted to Plaintiff

herein the exclusive option, right and privilege of purc:hasmg certain tracts of real estate

more particularly described in the Option Agreemert, a copy of which is attached hereto

as Exhibit 1, for the sum of Two Hundred Fifty Thousand Dollars ($250,000.00), payable

Seventquive Thousand Dollars ($75,000.00) upon the execution and delivery of the

Option and One Hundred Seventy Five Thousand Dollars ($175,000.00) upon execution

of closing documents within three (3) years of the date of the Option, which tracts
contained substantial standing timber, being & part of the real estate as a matter of law.”



Appe[lééé admitted the allegations of paragraph 2 of their-Answer, except: “The
defendant denies the allegation that the plaintiff has a right as a matter of law to any timber on
the tracts.” Appellees further admitted‘ in paragraph 3 of their Answer“th._at “... some timbering
was conducted but deny the allegation that the. timbering operation diminished the value of the

| subject real property.” |

The Option Agreement dated May 1, 2002, prepared by Appellees’ counsel, was
executed by each party on that same date at Appeiiees’ counsel’s office. At the time of
execution of the Option Agreement, Paul Breuer and Jerry Cook, President of Appellalnt

" American Canadian Expeditions, LTD, dis.cuss_e_d_ the easement, minerals and timber and .Breuer
assured Cook he was not going to timber the real estate, or convey any further easements over
the property. Cook asserted that he expécted to receive the property upon exercise of the
Ohtion without any di;ninishin_g.of its value. See Jerry Cook Affidévit, attached to Plaintiff’s -
Motion For Summary judgment as Exhib_it 4, a‘nd hereto as Attachment 1.

in August 2002, Ernest Kincaid, Vice President of Appellant American Canadian
Expeditions, L’TD, questioned Breuer about the timbering and told him American Canadian
Expeditions, LTD considered it a problem. See Ernest Kincaid Affidavit, attached to Pléintiff’s
Motion For Sufnmaryjudgment as Exhibit 10, and here to as Attachment 2. Breuer responded
with an e-mail datedrAugust 15, 2002, acknowledging Kincaid’s co;wcem. See Attachment to
Ernest Kincaid Affidavit, .atfa.ched to Plaintiff’s Motion For Summary Judgment as Exhibit 10.

Nevertheless, Defendants proceeded with the timbering operation over Plaintiff’s oral objection.



Suit was ﬁiedrby Appel!ént on February 20, 2004, prior to gxet;cjse of the aption, or
expiration of the option period. After argument on Defendants’ Motion.to Dismiss before the
Circuit Court of Fayette County, the Honorable Charles Vickers ﬁresiding, Plaintiff on March 1,
2005, th;ough counsel, gave notice of _exercisé of the Option to The Gauley River Corporation,r
received by The Gauley River Corporation by certified maii on March 2, 2005, which letter -
‘notice is-attached to Plaintiff’'s Motion Fér Summéry]udgment as Exhibit 11. Further, by letter.
of counsel dated March 14, 2005, to L);nn Pollard, counsel for The Cauley River Corboration,
attached to Plaintiff’s Motion For Summary Judgment as Exhibit 12, American Canadian
Expeditions, LTD informed Appellees as follows:

“Exercise of. the Option does nat, and s not intended to, waive any claims for

damages against the Appellees to the subject real estate, and for the removal of

timber”.
By letter dated March 29, 2005, attached to Plaintiff’s Motion For Summary Judgmentas Exhibit
13, the Appellees asserted that the exercise of the Optibn would render the fawsuit “moot”,
Once again, by letter dated March 30, 2'005,_ attached to Plaintiff’s Motion For Summary
- Judgment as Exhibit 14, Plaintiff stated that it “... does not intend to waive, and by exercise of
its option and closing thereon, does not waive any rights it may have for damage to the property
: as a result éf the actions of the Appellees.”

Closing on the purchase of the subject real estate took place on April 1, 2005, and
American Canadian Expeditions, LTD acquired a deed from The Ga‘uley River Corporation dated

April 1, 2005, of record in Deed Book 611, at Page 230, attached to Plaintiff’'s Motion For

SuMmary Judgment as Exhibit 15, paying therefor the full consideration of One Hundred
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Seventy-Five Thousand Dollars ($1. 75,060.00), which amountwas received and accepted subject
to the matters set forth iﬁ this lawsuit and Appellant’s assertion that it had no intention of waiving
any rights or claims for damages.
ISSUES PRESENTED
1. Whether standing timber is part of the real estate.
2. Whether an option to purchase real estate grants in personam rights for which
damages may be fecovered for timbering and other.damage to the real estate by
Optionor during the option period.
3. Whether an Optionee is required to “formally object” to actions by an Optionor
- which Optionee believes damage the subjecf of the option.
4. Whether an optioh to pufchase .real estéte ripens into an executory contract upon
its exercise, relating back to the date of the option.
5. Whether the holder of an executory contract is a beneficial owner of the real
estate which is the subjept of the contract, and is entitled to treble damages under

West Virginia Code §61-3-48a.

ASSIGNMENTS OF ERROR
1. The Circuit Court erred as a matter of law in Finding of Fact No. 14 that: “Having no
legal or equitable interest in such real estate prior to March 1, 2005, the Plaintiffs have no valid
or justiﬁabfe'claim to the proceeds of such sale of imber”,
2. The Circuit Court erred as a matter of law in Find_ing of Fact No. 21: “... that plaintiff

has failed to carry his burden of proof and establish a prima facie case of damages against Gauley



River, as-he has failed to make a sufficient showing that ACE had either a legal or equitable

 interest in the real estate in question at the time timber was removed and sold by Gauley River”

wasdisposi.itive of the case.

3. The Circuit Court erred as a matte.r of law in .Finding of Féct. No. 12: “That the
granting of an exclusive right to purchase to ACE was not ‘in rem’ but was ‘in personnam” in
nature‘,.vesting ﬁe;fther legal or equitable title in‘such real estate. While Gauley River may have
been morally or ethically obligated to notify ACF of the:timbering operation in 2002, it was not
legally obligated to do so, under the terms and conditions set forth in option contract.”

- 4. The Circuit Court erred as a matter of law in Findin_g of‘Fact No. 13: “ That the
exercise of its right to purchase by ACE on March 1, 2005, does not relate back to the date of
Optioh, that is to say, May 1, 2002.”

5. The Circuit Court erred as a matter of fact and faw in Finding of Fact No. 6 in which
the Court stated that: “... The Defendants never received any formal, written objections from
ACE about the logging once it began. (Breuer Deposition, p. 24, lines 16-1 85”, and in'Fihding
of Fact No. 7 that: ... No representative of ACF, however, raised any formal, written objection
to the Defendants about the logging activities”.

ARGUMENT

Standing timber is part of the real estate.

It is well recognized in the law that “growing timber is part and parcel of the land on

which it stands”, Pardee, etal. v..Camden Lumber Company, 70 W.Va. 68 (1910), Syllabus Pt.

1. ”Standing timber, before severance, is realty and the title is in the owner of the land on which
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it grows.” Lange & Crist Box And Lumber v. Haught, 132 W.Va. 530 at 532, 52 S.E.2d 695 at

697 {1945).

In Elliott v. Shaffer, 30 W.Va. 347; 4 S.E. 292 (1887), in a case involving the right to

redeem under a tax deed, this Court stated as follows: “... for the tight to redeem is incident to

every owner of the land, or of any beneficial interest therein. By his contract for the purchase

- of the timber he acquired an interest in the land itself; and this interest, so acquired, was real

estate, of which he thus became the owner, and, as such owner, he had to redeem the same.”
(Emphasis added). Thus, timber is part of the real estate,

In Brown v. Crozer Land, 144 W.Va. 296, 107 S.F.2d 777 (1959), this Court stated as

follows: “Where the surface of land is conveyed and no reservation is contained in the
cﬁnveyance showing an interest in the Iancf reserved to the Crantor to remove the timber, .the
tights to the timber are conveyed without reservation.” Th|s holding is supported by, West
Virginia Code §36-3-10, which provides: “Every deed conveying land shall, unless an exception
be made therein, be construed to include all buildings, privileges, and appurtenances of every
kind belonging to the lands therein embraced.”

Itis clear that timber is part of the real estate; vet, Defendants’ sold the timber and were,
thus, unable to transfer the timbel‘* with the real estate. Appellant suffered démages when

Appellee removed and sold the timber.

An option to purchase creates in personam rights for which damages may be recovered.

In Woodall v. Bruen, 76 W.Va. 193, 83 S.E. 170 (1 915), which involved an option for

~ the purchase of land, this Supreme Court held that an option of purchase is a personal right, not



an interest in the optioned land. In West Virginia Pulp & Paper Company, et al v. Cooper, 87
- W.Va. 781, 106 S.E. 55 (1921), this Court addressed the issue of what rights an optionee holds,
© and stated that: “Such a contract tra'nsfef‘s to the optionee no title to the property. His right is

not in rem, butin personam.” (at 59).
As set forth in 77 Am.Jur.2d, Section 33, “Vendor and Purchaser”:

“An option does, however, create a right in personam, that is, the
right to accept or reject the first offer within a limited or reasonable
time in the future, during which time the offer is irrevocable and
cannot be withdrawn. Moreover, an option creates rights which

- arevaluable for a violation of which damages are recoverable, and
which may be specifically enforced by the Courts. While the
giving of an option to purchase does not deprive the optionor of
the right during the life of the option to sell the land subject to the
rights of the optionee, as such a sale to one with notice of, and
subject, to the option, does not constitute a breach of the option
contract, any acts or omissions of the optionor which effectively
prevent the optionee from the full exercise of the rights conferred
upon the latter by the option will, in a_proper case, render the

. optionor liable to the optionee in damages for breach of contract.”
(Emphasis added).

Further, as set forth in 92 C.J.S. Vendor and Purchaser, § 98, P.P. 147 (2000):

“The Optionee does not, by the Option, getlands or an agreement
that he or she shall have lands, nor does he or she presently have
a contract of purchase. However, he or she gets something of
value, or rights that are valuable, and for the violation of which
damages may be recovered, namely the right to call for and
receive the lands if he or she so decides. (Emphasis added)

in Rutherford v. MacQueen, 111 W.Va 353, 167 S.E. 612 (1931), a [essee held an

option to a particular leasehold property, which was damaged by fire. The Optionor had

maintained fire insurance proceeds on the building. Although the case held that beneficial title



to the préﬁérty was in the Optionor at the time of fire, and, therefore, the Optionof was entitled
to the proceeds of the insurance which he had purchased, the Court specifically held that the -
Lessee/Optionee should receive credit against the purchase price for the repairs he made as a
resu‘lt of the damages caused by the fire. In the present case, Appellant has at minimum a claim
for damage$ in personam against the Appellees for the value of the timber and damagel to the .
surface of the real estate, which-damages were not caused b~;v fire or other act Of God, but were
cau'se'd. by the direct and intentional actions of the Appellees,

Likewise, an American Law Reportannotation found at 17 ALR3d 976, entitled “Tenant’s

Right To Damages For Landlord’s Breach Of Tenant’s Option To Purchase”, Supp. Page 119,
addresses damages in tenants’ options contained in leases, and specifically defines “damages”
for the annotation as follows:

“ ‘Damages’, as used in the present title, has been construed

broadly to mean pecuniary, as distinguished from specific, relief.”

(Emphasis added). '

As set forth in the annotation, some jurisdictions provide for damages in addition to -

recovery of the land itself, some provide for damages in lieu of recovery, and Section 4 of the

annotation deals with the measure and elements of damage, which would be the subject of jury

instructions in the event of a trial.

Further, Corbin on Contracts, Section 11.16 “Option Holder’s Interest In Land - Rights
Against Third Parties”, states:
”...the holder of an option to buy land has a conditional right to a

© conveyance, a power to turn that right into an unconditional right
to immediate conveyance by performing the conditions, an
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immunity from revocation by the option giver, and the legal
privilege of performing or not performing the conditions at the
holder’s option. During the agreed term of the option, the option
holder has right that the option giver shall not repudiate or make
performance impossible or more difficult by conveying the land to
a_third person. These rights are enforceable by all the usual
judicial remedies, includingjudgmentfor damages, injunction, and
decree for specific performance. 1t is beyond question that those
who have bought and paid for an option on the land believe that
they have something on which they can rely; they make contracts
for the rasale of the land, often make valuable improvements on
it, and make other important changes of position as evidence of
such reliance.” (Emphasis added).

Appellant submits that the Circuit Court erred in finding that Appellant herein is not
entitled to recover damages even if Appellant did not have Iegai, equitable or beneficial title at
the time of the damage. The rightis in persénafﬁ, notin rem, émd, asa mafter of- contract right,
tft.le is immaterial. |

The Appellees do not dispute the fact that, while the real estate was subjectto the Option
Agreement, The Gauley River Corporation séld the standing timber there.on,. without Appellant’s
consent, and over its oral -and e-mailed objection.  Appellees asserted in their Memorandum
in Support of Motion to Dismiss that “the only means by which Defendants could breach the.

Option Agreement is either to sell the property to another or to refuse to enter into a purchase

contractwith Plaintiff”. (Emphasis added). Selling a portion of the real estate is exactly what the
Appellees did in selling the standing timber which was a part of the subject real estate. Even
though Appellee subsequently conveyed the relai estate to Appellant by deed, a portion thereof,
i.e.{ the standing timber, had been removed, and therefore was not conveyed, and the prope'rty

received did not have the full value it had upon execution of the (jption.
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| Appellee also breached the agreement by damaging the surface of the real estate.
Appellant contends in its verified complaint that the timber roads and removal of timber
damagéd 'thé real estate. Appellee says it did not, citing the opinion of its president ;emd a nine
year old appraisal, which is immaterial and does not address the darﬁage issue.

In addition to contract rights, exercise of the Option gave Appellant equitable title to the

real estate, entitling Appellant to treble damages.

This Court addressed the effect of exercise of an option in_Leslie, Moore v. Gross, 151
W.Va. 872, 157 5.E.2d 589 (1967), and stated at page 879, as follows:

“In the recent decision of this Court of Aetna Casualty And Surety
Co. v. Cameron Clay Products, Inc., 151 W.Va. 269, 151 S.E.2d
305 (1966), this Courtdiscussed the effect of an executory contract
growing out of an option prior to its acceptance by the optionee.
in that case the Court discussed at some length the so called”New
York” or majority rule and the “Wisconsin” or minority rule. We
did not accept either but based our decision upon whether the
optionors still retained an insurable interest in the property under
the facts of the case. Although there is a division of authority upon
the question of whether the provisions of an option revert back to
its date upon acceptance by the optionee by a kind of retroactive
fiction or whether the option applies only from the date of the
acceptance, there apparently is no conflict here or elsewhere as to
the rute that when the optionee accepts the option within the time
provided therein and notifies the optionor thereof eguitable title
passes to the property.” (Emphasis added). |

Under the majority or “New York” rule; upon acceptance of the option by Appellant, the
option became an executory contract with equitable title retroactively passing to Appellant; that
is, a “beneficial interest”.  Under the Wisconsin or minority rule, equitable title passes upon

exercise of the Option.” Appellant contends the majority rule should épply.
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Appellant, by exercise of its Option, became the beneficial owner of the subject real

estate, and arguably, its beneficial ownership relates back to the date of the Option and renders -

the Appellees liable for treble damages under West Virginia Code §61-3-48a, which provides
as follows:

“Any person who enters upon the land or premises of another
without written permission from the owner of the land or premises
in order to cut, damage, or carry away or cause to be cut,
damaged, or carried away, any timber, trees, logs, posts, fruit, nuts,
growing plant or produce of any growing plant, shall be liable to
the owner in the amount of three times the value of the timber,
trees, growing plants or products thereof, which shall be in
addition to and notwithstanding any other penalties by law
provided.” (Emphasis added.) '

Appellant is not estopped from proceeding with this lawsuit, and has not waived its right

to damages.

As this Supreme Court stated in Potesta, et al v. United States Fidelity and Guaranty

Company, etal, 202 W.Va. 308; 504 $.E.2d 135 (1998), at page 315:

- “Although the doctrines of waiver and estoppel are both grounded in equity, they
differ significantly in application. To effect a waiver, there must be evidence
which demonstrates that a party has intentionally relinquished a known right.
Lstoppel applies when a party is induced to act or to refrain from acting to her
detriment because of her reasonable reliance on another party’s
misrepresentation or concealment of a material fact.” -

In John H. Hoffman, Receiver of Wheeler Savings and Loan Association v. Wheéler

Savings and Loan Association, etal, 133 W.Va. 694; 57 S.E.2d 725 (1950), the Savings and Loan

Association attempted to transfer certificates of deposit into a stock account, to which the

12



certificate holder protested, but the certificate holder died before instituting a suit to enforce the
return of her certificates. The Supreme Court discussed waiver as follows:

“We have heretofore adverted to the fraudulent nature of this transaction on the.
part of the Loan Assoctation, and the discussion on that point ... may be used
-with equal force on the theory of waiver. A waiver of any right has been deflned
as the voluntary, intentional relinquishment of a known right.

‘The essential elements of a waiver, within the definitions already
given, are the existence, at the time of the alleged waiver, of a
right, advantage, or benefit, the knowledge, actual or constructive,
of the existence thereof, and an intention to relinquish such right,
advantage or benefit, voluntary choice is the very essence of
waiver. itis a voluntary act which implies a choice by the party to
dispense with something of value, or to forego some advantage
which he might at his option have demanded and insisted on.’ 56
Am Jur 113.

There must be fII‘St the existence of the right; second, knowled ge of the existence
of such right; and third, voluntary intention to refinquish. The burden of proof to
establish waiver is on the party claiming the benefit of such waiver, and is never
presumed. Hamilton v. Republic Casualty Companv, 102 W.Va. 32, 135 S.F.
259.

‘A waiver of legal rights will not be implied except upon clear and
unmistakable proof of an intention to waive such rights.’” Security
Loan and Trust v. Fields, 110 Va. 827, 67 S.F. 342.” Other
citations omitted.

- More recent!y,'th.is Court affirmed these concepts in Board of Education of the County

of Wood v. Airhart, etal, 212 W.Va. 175; 569 S.E.2d 422 (2002), in which this Court addressed
the issue of whether educatianal employees employed under 240 day annual contracts, who
were entitled to c_ompen.sation and benefits under 261 day annual contract terms under the
West Virginia Code, had waived their rights to the benefits of the 261 day contract by applying

for and accepting a 240 day contract. This Supreme Court held that the acceptance of the 240
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day contract did not constitute a waiver of the-appellants’ rights to file a grievance on the issue

and seek redress. At page 429, this Court reviewed the law of waiver as set forth in the above

cited caées, and in addition reviewed Teller v. McCoy, 162 W.Va. 367, 253 S.E.2d 114 (1978),
in which this Court addressed whether certain applied habitability rights could be waived and
concluded that they could not.

As in Board of Education of the County of Wood {employment contracts) and Teller, (real

estate leases), supra, there was no intent in this case to waive appella'nt’s rights even though the
Appellants went forward with the transactions in QUestion.

| | CONCILUSION

Appellees’ actions in removing standing timber which was part of the real estate, and in

damaging the surface of the real estate by..buil‘ding roads and otherwise disturbing the sufface
to real estate subject to the Option Agreement, breached the Option Agreement. Count 1 of
Appellant’s Complaint is the assertion of an in personam right to damages in accordance with
- the law, and is not dependent on a “beneficial interest” or equitable title. Accordingly, Appellant
should have been granted summary judgment oﬁ the issue of liability on Count 1 of its
Corﬁplajnt which alleges breach of the Option Agreemeﬁt by Appellees.

~In Count Ill of the Complaint, Appellant alleged é beneficial ownership, baséd on
anticipated exercise of the Option Agreement. Under the majority rule referred to in Leslie,

Moore v. Gross, supra,: “... the provisions of an option revert back to its date upon acceptance

by the Optionee ...”. The Option was subsequently exercised and the property purchased by

14



Appellant. Accordingly, Appellant is entitled to treble damages for the timber removed under

WestVi;gini‘a. Code §61-3-48(a), and should have been granted summary judgment on the issue
of liability in Count:1ll of Appellant’s Complaiﬁt. |

Further, the Circuit Court erred as a matter of fact and as a matter of law in Findings No.
6 and No. 7 that the Appellant waived its rights by not making a formal written protest at the
time.of timbering. Factually, the affidavit of Ernie Kincaid, Vice President of Appellant, and the
responding e-mail from Palﬂ Breuer of Appellees, show a protest in August 2002, and at no time
did Appellant waive its rights. .

Appellant di.d not Waive or release its rights under this lawsuit by paﬁng forand accepting
adeed to the snjbject real estate, even though the real estate conveyance was deficient because
of the miséin-g timber and damage to the surface of the real estate. Atthe time of exercise of the

option, Appellant had asserted its rights in this lawsuit, and asserted affirmatively in w'riting prior

to the closing its intention not to waive any such rights. As in Board of Education_of the County

of Wood v. Airhart, supra, in which the acceptance of a deficient contract did not constitute a

waivér by the Wood County employees, the acceptance of é deficient conveyance from The
Cauley River Corporation was not a waiver of Appellant’s contract rights.
RELIEF R_EQUESTED
Appellant requests that this S.u preme Court reverse and overrule the ruling of the Circuit
Court granting the Appellees’ Motion To Dismiss Or Motion For Summary judgment, and

implicitly denying the Appelflant’s Motion For Summary Judgment. Appeliant further requests

15



that this Supreme Court enter an Order directing the Cireuit Court to grant Appellaht’s Motion
For Summary Judgment as to liability on each Count of Appellant’s Complaint.

AMERICAN CANADIAN EXPEDITIONS, L TD,
a West Virginia corporation

BY COUNSEL

Respectfully submitted:

Paul @. Clay, Jr., Esq. (WV S
Layfel Creek Road _
P. O. Box 746 :

Fayetteville, West Virginia 25840
(304) 574-2718
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Attachment 1
STATE OF WEST VIRGINIA,
COUNTY OF FAYETTE, ss:
| | | AFFIDAVIT
F, Jerry Cook, being first duly swbrn-, do hereby state and éfﬁm_w_ that | am President of
American Canadian Ex.pe.di'tions_, LTD, and that as President | executed an Option Agreement.
between The Gauley River Corporation énd Mountain River Tours, Inc. and American Canad ian_
Expédi-tions,. LTD on Méyr 1, 2002 at the o.fﬁce' of Attorney Lynn Pollard of the law firm of -
- Hamilton, Burgess, Po]!ard,. Hewitt and’ éaivatore, which doctment was prepared: by VM.rs._
Pollard on behalf of The Gauley River Corporation and Mountain River Tours, Inc.
_ PauI-W. Breuer, Fresident of the Gauléy R_iver Corporation and Mountain River Tours,
!né., discussed and negotiated the Option with me over approximately a one (1) year period
prio-r- to tﬁe signing of the Option. At the time of execution of the Opﬁon Agreement, |
sp_eciﬁcaliy asked .if there would be any other rights of ways granted or sold across the subject
real estate. |also asked about timber and mineral rights and Paﬁl' Br.euér said that George Legg
had cutsome hemlock in exchange for dozér work on tﬁe access road, and thét was all Breuer
planned to do. | then asked‘ Lynn Pollard if the documents protected American Canadian
Exﬁeditions, LTD from—t_he property being mined, timbered or rights of ways or land being so‘ld,
to which she responded that it did. [stated that | just wanted to make sur.e'that when American
Canadian Expedi’_tions,‘ LTD exercised the Option',' we get the -property as--is without any
dimihisﬁing of its value. |
We als'(.) executed a Memérandum of Option, and Deed of Easeiﬁent, and | understood

that Lynn Pollard would record both.

19



Atno time prior to execution of the Option Agreement on May 1, 2002, did Paul Bréuer,
or any other representatzve of either of the Defendants tell me that it was the intention of The
Gauiey River Corporatlon to timber the subject real estate prior to our exercise of the Op‘uon

Agree'rnent.

/é/ék - -

The foregomgwas w1tnessed before pre on this the fcf* 49 _day ofJanuary, 2006, byJERRY

W@?W

= /Notary Pubhé 4

AL SEAL }

OFFICIAL
I\N"\'T'A I‘nr -. .—‘.

:{21& c}; vgzs‘r VIRGINIA {
EYNOLDS
efo FAUL 0. cgv w0
' i

My commission expires: _sp —// 2 7

PO BDJ'\ 745
FAYETTEVILLE, Wy
e £ 25340

ssogo oy |
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Attachment 2

STATE OF WEST VIRGINIA,
COUNTY OF FAYETTE, ss:

AFFIDAVIT

|, Ernest Kincaid, being first duly sworn, do hereby state and affirm that 1 am Vice-
. President of American Canadian Expeditions, LTD. After execution of the Option Agreement
dated May 1, 2002, between the Gauley River Corporation and Mountain River Tours, Inc. and
American Canad[an Expeditions, LTD at the office of Attorney Lynn Pollard of the law firm of
Hamitton, Burgess PoHard Hewittand Salvatore,  learned that timberingactivities were taking
place on the real estate which was the subject matter of Option. [ discussed the matter with
Paul Breuer, PresudentofThe Gauley River Corpma’mon and Mountain River Tours, Inc. and told
him that the tzmbermg of the Option Property was a problem. Breuer told me that he had
discussed the matter with his lawyer and said that he would have to discuss the matter further
with his attorney. | then sent an e-mail to. Mr. Breuer regarding our protest, to which he
responded, a .copy of which response is attached hereto. | |
ALno time prior to execution of the Option Agreement on May 1, 2002, did Paul Breuer,
or any other representative of éither_ of the Defendants, tell me that it was the intention of the -

Cauley River Corporation to timber the subject real estate prior to our exercise of the Option

=

Emest Kincaid

Agreement.

The. foregomg was before me on this the g day of January, 2006, by ERNEST

W%”M ? %wﬂw

: ~ Notary Pub’ic/
My commission expires: /0~ // &f { o “ﬁ"fj\‘g;;gif;“;‘,_

LIC

S;I‘AT‘: OF WEST VIHGINIA
BARY P REVNOLDS
&0 FAUL ©, CLAY, JR, 1

; PO A0 7495
; FAYETTEVILLE, WV 25840 @
My Commlssion Explres Oct, i1, 2000
mew-

e —— o

- Cilold\2006Yan\ace- kincaid affi. wpd
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Ernie Kincald
AT I ...

From: “Paul Breuel™ <paubi@rafimrtooms
Te: - "Emide Kincaid" <Emie@aosiatt com>
Sent Thursday, August 18, 2002 10:51 AM
Bubjectt  QUthouss, logging and elc

Ermie, - ' . ' _ J
I hope sl is going well in ACE Land. As you are, we are gearing up for Gauley. One of
our plans is to buid an outhouse at Iron ring similar to yours at Sweets Falls. Canicopy
_ your plans? Pledse forward a copy if you can - Thanks. buy you a Beerll . o
FY! 1am cutrendly looking at using a two atage portable spa blower to inflate rafts? yes
inflate rafts - cost is-about $80 ve $5007 | will kesp you posied. : :

On ingging - | haves talked with Lynry Pollard and she is confused about your concems -
but | assure you that alf logging is being done to Best Forresiry practices and we will be
reseeding arkd we are only select cutting 16inch or larger the 72 ao on Goldie Watk-Ups
former property and then only out of sight except the landing which will be rectamated and
replanted. Plus we gre going o haul in two loads for grave! for the road. Let me know if -
you alf want to mest for Lunch and talk. : ,

Anything else going on? How is Gauley season looking for you?

Yours in Rapid Fun Whitewater

Paul Breuer : ' oL

Fresident : . : _
- Mountain River Tours 7 . ;

Country Road Cabing - _

1-888-822-1FUN(346)

§/16/02
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BEFORE THE WEST VIRGINIA SUPREME COURT OF APPEALS

- AMERICAN CANADIAN EXPEDITIONS,

LTD, a West Virginia corporation,
Appellant,

o Appeal Number: 33246
V. _ _ - Civil Action Number: 04-C-67B

THE GAULEY RIVER CORPORATION,
a West Virginia corporation, and
MOUNTAIN RIVER TOURS, INC., a
West Virginia corporation,

Appellees.

CERTIFICATE OF SERVICE

1, Paul O. Clay, Jr., counsel for Appellant American Canadian Expeditions, | TD hereby
certify that a copy of the foregoing Petition For Appeal was served upon the following by mailing
a true copy thereof by United States Mail, postage prepaid on this the 22™ day of Febrtjary,

2007.

Lynn B. Pollard, Esq.
Counsel for Appellees
P. O. Box 959
Fayetteville, WV 25840

(]
a4

)U | Paul O. Clay, Jr. /

ace petition for appeal.wpd
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