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L '- 'K_IND OF PROCEEDING AND NATURE OF.RULIN_G :

This matter comes before the Court followin_g the Circuit Conrt of T.lpshur County’s order
dismissing, with prejudice, Appellant Charles B. Zirkle’s Cornplaint against both .the Upshur
County Commission (“the Commission”) and the Elkins Road f’.ublic Service District (“Elkins
Road PSD”).. In dismissing the Cornplaint ‘the Circnit Court found that the lDefendants were
ent1tled to statutory 1mmun1ty from the claims Stated under West Virginia’s Governmental Tort
Clarms and Insurance Reform Act ‘W. Va. Code §§ 29- 12A 1to W. Va. Code §§ 29 12A-18 (the
.‘fTort' Claims Act”).

Although the underlymg action was dismissed at the pleadmg stage, the case has a rather
lengthy and unusual proeedural h1story On August 19 2005, Appellant filed a Complamt

‘naming the Comrmsswn and the Elkins Road PSD as Defendants and asserting claims for breach :

of contract, negligence, fraud, civil consp.iracy, intentional infliction of ernotion “clistress; and
outrage arising out of his application for water service from the Elkins Road PSD. In response to
the Complaint,ﬁ the Elki.ns Roacl PSD filed an Answer which raised failure-t_o state -a claim upon
which relief can be granted as a defense. The -Comnlfssion 'fil.ed a Mot_ion to Dismlss for Failure
._to State a Claim Upon Which. Relief Can Be Granted (l‘Motion to Dismiss™), arguing in part that
it was immune from liability for tlre claims asseried under W. Va. Code § 29-12A-5(a)(9).

Following a hearmg on the Motion to Dismiss on October 31, 2006 the Circuit Court

.entered an order on November 8, 2005, whlch denied the Motion to D1sm1ss but ordered the '
Appellant to “ﬁle a short and plain statement speeiﬁcally tailored to the defense of qualified or

statutory immunity of . both Defendants.” (Order Denying Defendant ‘Upshnr County -
Commission’s Motion to Disrniss). | Appellant..failed to file the “short and plain statement” as

ordered by the Circuit Court. Therefore, on December 9, 2005, the Circuit _Court entered an



order dismissing the Appellant’s case with prejudice. (Seg Order Dismissing Case With
Prejudice). |

More than three’ months a_,ﬂér the Circnit Court’s dismissal, the Appellant, by new

counsel, filed a motion seeking to reinstate the case and requesting additional time to comply
- with the Order Denying Defendant Upshur County Commission’s Motion to Dismiss because he

‘had difficulty finding new counsel after his previous attorney withdrew without filing a short and

plain statement. The County Commission and the Elkins Road PSD filed a joint objection to the

Appellant’s motion, and the Circ_uit Court entertained arguments of counsel on this issue on

* April 20, 2006.

By_ order entered on April 25, 2006, the Circuit._Court reinstated the Appellant’s case and -
prOﬁded him twenty days to file a short and plain statement showing why the Defendants were
.not entitled to .governmcntai_ immunity. (See Order). 'The-Appellant timely filed his .Shor_t and
Plain Statement Showing Why Governmental Immunity Does Not Apply to the Defendants
(“Short ahd Plain Statement™). The Elkins Road PSD and the C;)unty Commission filed séparate
responses to the Ap__pellant’é Short and Piain Statement. The. .Circuit Court consid.ered'_ the.
parties’ respective briefs and enfered the Order Dismissing Case on May 31, 2006. In its Order -
Dismissing Case, the Circuit Court cofrectly concluded that the Elkins Road PSD w.as entitled to
statutory immunity to the claims presented and that the 'Appel.lant had failed ﬁ) meet the
heightenéd _pleading requirements to show th.at i?nfnunity should not apply to the Elkins Road
oy _ o . _

It is from this Order Dismissing Case that the Appellant has appéaled. Thé Court dén_ied

the Appellant’s Petition for Appeal as it related to the County C_ommissioh and therefore the

instant appeal is concerned only with the Circuit Court’s decision to dismiss the claims asserted

against the Elkiné Road PSD.



- IL STATEMENT OF FACTS

The Appellant has alleged in his Co.rnplaiﬁjt and in _his .Shoﬁ and Plain VStatement fhe_

| .f’ollowing facts. The Elkins Road PSD reserves the right to conﬁest the tfuth of these facts and
merely restates them as they Wcre allegéci by fhe Appellant. | |

| Thé Elkins Road PSD is a public servif:é uﬁlity located in Upshuf County, West Virgin.ia.

' Appellaﬁ_t, Mr Charles B. Zirkle, a Citizen- of Barbour County, _Wesf Vir_giﬂia, zﬂ}eges that he
completed a vs./rit.ten applicatién for water serviée With the Elkins Road PSD in June 2004. He
alleges that the Elkins Road PSD initially refused to provide service to him because he resided
outside of the Elkins Road PSD’S coverage aréa. The Appellaﬁt. alleges that he thereafter
furnished information to the Elkins Road PSD that it was pro_vi'ding: serviée to other Barbour
Coun_ty residents. However, befc-)fe' the Elkins Road PSD would ag'r'ee' to provide tﬁe Appellaht

_' with service, it required him to provide a letter from the 'Cenfury-Volga Public Service District

showing that it could.n_ot pfovide him with service. In late June 2001, the AppeIlant_stat_es tﬁat

he prﬁvided the requested letter. | |
Contemporaneously with the réquirernent of ﬁ letter ffdm the _Centmy—Vélga Public

Service Distr’iot; ‘the Appellaﬁt states .that' the ‘Elkins Road PSD warned the Appellant _that he

would likely have water pressure probleﬁls, re'conimende'd fhét he install a pump, and requi.re_dr

- that he sign a pressufe waiver. The Appellant purports to have signe.d a pressure wéiver as

- requested and further states tﬁat he indicﬁted to the Elkins Road PSD that he was willing to pay

whatever charges were necessary to receive water service. |

Appellant furthef alleges that in mid—Jﬁne 2004 he also requested in writing that a

pressure test be performed on his water line leading from his property to the proposed location of



.t.he meter. The request allegedly was dellvered to .Sharo_u Burr, secretary for the Blkins Road
. sD. _ P

- After _submittlng the requested informationj the Appellant states 'that he contacted the o
Elkins Road PSD to check the status of his a_pplication. Whereupon, board me'rnb_er Darren Deau
allegedly informed him that “this can .‘take_.a lo'ng. time, and we can make it take longer. You’ve
done p1ssed us off.” | |
7. In mld-July 2004, the Elklns Road PSD provided the Appellant with the results of the
laressure reading and requested additional information from the Appellant, including engineering |
speCiﬁcatlons\that. the Ap_pellant alleges never were used. | The Appeliant alleges to have |
provl_decl this additional inforulation at the Elkins Road PSD’s.August n"tonthly meeting.'_ He _'
alleges that he trled to subrntt the inform'atien. to Conmie Williams, the Elkins Road PSD’s office
manageu prior to the start of the meetiug,- but Ms. Williams _told him that she “did .uot.ha\'fe her
glasses.” Durin_g the August meeting, the Appellant alleges that the E_lkin-s Road PSD reviewed
the additional.requested information and then demanded -right-of-way agreeme_nts, although such
agreements had-i.)reviqusly been provided to t_he Elkius'Read PSD. The Appellant alleges that he -
left the. meeting before it was over and was followed 'te his- car -by board m.e.mber Carrie
Wagoner, who verbally harassed and insulted him.
| The Appellant states that he was able te secure a right-of-way agreernent from an
adjoining landowner. However_, when he contacted Coastal Lumber regarding a new right—off
way agreement Witlt it, representatives at Coastal Lumber allegedly told him that the existing’
agreements that he had secured and submitted to the Elkins Road PSD were sufﬁc1ent

The Appellant alleges that he submitted the requested right-of-way agreements before the

September 2004 meetmg. He alleges that at the meetmg, however, the Elkins Road PSD

demanded a new right-of-way agreement from another adjoiuiug landowner, the Bey Scout



.Camp.. 'Thé- Appellant ﬁlrthér.ialle'ges that dunng tﬁis m'eetiﬁg'UpShur County Commissioner'
Kenneth Davidson volunteered to obtain the agreement for the Appellant, but that he failed o do | .
50. At _ar.ound. this same time, another Commissioner, Steve Ables, dllegedly told_ the local rﬁedia
that hé was not sure if wziter was .requiréd to be proxiided to the Appeilailt.- |
Eventually, the Appellant’s land—seri/ice line was installed. He aileges that he required -
120 poimi’ls_ of pressﬁré; but was initially,ggtting 50 pounds. HO\.&VGVCI‘,.ilE‘, i’ilSO alleges that whén
| the 1ine. was installed, he i‘éceived 125 pounds of pfessure, but the hocik-uia _had- so. niany gadgets |
- on it that he did notrrecei\}e water, | - |
In _Septerhber 2004, the Appellant filed a domplaint izvith the‘_Wést Virginia Public Service -
.Cdmmissicin re_garding the Elki.ns.Road PSD. On .April 24, 2005, the Weét Virginia Public. -
~ Service Commission issue(i a Final Order.directing. the Elkins Rpad_PSD t’ol _provide water 10 the
Appellant. TheiElki_ns Road PSD did not app¢a1. The Appellant alleges that eight days after the. | .
lapse of the .appeal period folli)Wing calls from .the West_Virginia Public Service Ci_)mmissicin
and Appellant’s former counsel he was prov1ded water.

111. ASSIGNMENT OF ERROR PRESENTEI) BY THE PETITIONER

The Appellant malntams that the Circuit -Court erred by dlsm1ssmg the action with
p_rejudic.e with regard to any and all ciaims against the. Elkins Road PSD. The speciﬁi: issue
' presenteci in this matter is whether the Circuit C(iurt oi‘ Upshur County was correct in holding
that the Elkins Road PSD was entltled to immumnity for the claims pled by the Appellant in his |
Complamt and in his Short and Plam Statement under The Govemmental Tort Claims and
Insurance Reform Act W. Va, Code §§ 29-12A-1 to — 8.

IV.' STANDARD OF REVIEW .

“The Circuit Court of Upshur County dismissed the Appellant’s case against the Elkins

Road PSD, with prejudice, for failing to.state a cognizable claim upon which relief could be



granted. Normally, when a motion is made pursuant to West Virginia Rule of Civil Procedure
12(b)(6), the liberal rules of notice pleading govern whether a plaintiff’ s-claim states a claim

upon which relief can be: gr_anted. However, in cases in which statutory immunity under the Tort

- Claims Act is raised as a_defense, this Court has previously stated.' that a heightened pleading is .

- required and early resolution by summary disposition is encouraged. See Hutchison v. City of

Huhtington, 479 S.E.2d .649',,65.7-58 (W. Va, .1_996)'. “[Cllaims of immunities, where ripe fqr
disposition,’ shouid be summarily.decided before trial; Public ofﬁciﬁl_s and local govgmmeﬁt 7
units should be e.ntitled . statutory_immunit'y' undei‘ w. Va.'Code, 29-12A-5(a), unless it is
shown by specific allegations that the imrﬁuﬁity does not apply.” Id. Therefore, iﬁ the Circﬁit _
Court, the Appeilant had the burden of s'peciﬁcallj.(._ pleading facts showihg that the Elkins Road

PSD was not entitled:-to'immunity under the Tort Claims Act. Nevertheless, this Court’s review

~ of the Circuit Court’s order dismissing a comio'laint under Rule 12(b)(6) is de novo. Syl. Pt. 1,

McCormick v. Wal-Mart Stores, 600 S.E.2d 576 (W. Va. 2004) (per curiam).

V.  DISCUSSION OF LAW

" THE CIR_CUIT COURT CORRECTLY HELD THAT THE ELKINS ROAD PSD WAS
'ENTITLED TO STATUTORY IMMUNITY FROM THE APPELLANT’S CLAIMS

UNDER WEST VIRGINIA’S GOVERNMENTAL TORT CLAIMS AND INSURANCE
REFORM ACT, W. VA, CODE §§ 29-12A-1 TO W. VA. CODE §§ 29-12A-18.

The Appellant maintains that the Elkins Road PSD is liable for various claims arising
from his attempt to secure water service from the Elkins Road PSD. However, the Circuit Court

of Upshur County dismissed the Appellant;s claims against the Elkins Road PSD, with prejudice,

because the .court found that the Elkins Road PSD was immune under the Tort Claims Act.

Specifically,. the Circuit Court held that W. Va. Code .§ 29-12A-5(a)(9),! W_hichr _prov.ides

1§ 26-12A-5(a)(9), which states that

a political subdivision is immune from liability if a loss or claim results from . . . (9) licensing
powers or functions including, but not limited to, the issuance, denial, suspension or revocation of

10-



inﬁmunity for loss or damage resulting from a pdlit_ical subdiviéion’s_I_licensing powers or
functions, cloaked the Elkins Road PSD with.irn'n'l'unity for.the. claims alleged in the Complaﬁnt
aﬁd’ in ﬂ’lQ Short and Plain Statement. | | | | |

In his appeai Brief, the Appellant claims ;[hat ihe -Circuif Cpurt erred.by_ dismissing .t'he .
~ claims against the Elkins Road PSD. First, the Appe_llaﬁt asserts that the Elkins Road PSD, as a
- public éervice distﬁét, was sﬁbjecﬁ-to suit.und.ef W. Va. Code §16-13A._-3,' wﬁich provides that. the
_PSD “méy sue” and “may Be sued.” Id. SeCond, therAppellant- alleges fhat poliﬁcal_Subdivisi_ons '
should be liable for intentional and négligent racts of their employer under the Tort Claims Aét._

Third, the Appellant, raising an issue not before the Circuit Court, now claims that a special . R

'relatio'nship existed Be_tweeﬁ the Appellant and the Elkins Road PSD, which the Elkins Road .

PSDallegedly breached. As demonstrated below, the Circuit Court correctly rejected the
Appellant’s _arguments by finding that the Elkins Road PSD was entitled to immunity under the
Tort Claims Act.

A, The Circuit Court Was Correct in Holding that the Grant of Immunity
: Under the Governmental Tort Claims and Insurance Reform Act
Controlled the Resolution of this Case Rather than W. Va, Cﬂde § 16-

13A-3. '
The Appellant'.arg'ues that W, Va. Code § 16-13A-3, 'wh'ic.h addresses certain powers and
responsibilities of public service districts (“PSDs™) 'gcnérally, should have controlled the
i‘esoluﬁon of this case rather than the Tort Claims Act. In support for this ar.gument, the

Appellant argues that W. Va. Code § 16-13A-3 is the more specific statute and it states that the

PSDs “may sue” or “may be sued,” thereby plainly eliminating immunity for the Elkins Road

or failure or refusal to issue, deny, suspend or revoke any permit, 11cense certificate, appmval
order or similar authority. .

11



PSD since the general rule of construction in governmeﬁtal tort législation 'favoré liability, not.
-irhmunity. | - |
.'HoweVer, as the{.'Circuit Coﬁrt correctly he_ld,. fhe Appellant’s reli_a_nc.e. on W. Va. Code § |
| 16{13A'—3 is misplaced and the pro?isions of the Tort Claims Act govem-—this case. First, despite
the fact that W. Va. Code § 16-13A.—3 govéms the duties and responsibilities of PSDQ in general,
the législature spediﬁcaﬂy included PSDs within the coverage .of the I_Tort .Claims VAc.t, | by.
| including them in_.the definition of “political subdjvisions.” See W. Va. Code § 29-12A-3(c).
.Sleco'nd, and .m'ofe impértantly, the Legislatﬁre, | obviously anticipating such an argument,
inpluded the following specific léﬁguage in W. Va, Code § 29_-1-2A-4(c)(5) thaf uneciuivoéally.
undermines the Appellant’s argumént: “[l]i_abili_ty shal_l‘_not be consirued to exist under another
section of this code merely beéausc a responsibility is imposed updn a'politic.:al subdivision or
because of the g.enera:l aufhorization that a politi.cal éubdivision “may be sued or be sued.” ,.W.
Va. Code § 29-12A'-4(c)(5),(émphés_is a_dded)‘ Thcréfore, the cléar langu'age of the Tort Claims |
- Act shows. that the Legislature intended to extend statutory immunii_:y to P.SDS,V such as the Eikiné
Road PSD, regardle_ss of the general authoﬁzat_ion to sue or bé sued in W Vé. Code § -;6-.13151—3
or any other similar statute. To accept the Appellant’s argument would undermine the general

pu_rposes. of the Tort Claims Act and contravene the statute’s express directive. S_ée W. Va. Code

§ 29—12A-1; O’Dell V; Towﬁ of Gauley Bridge; 425 S.E.2d 551, 555 (W. Va, 1992) (stati.ng that
.the Tort Claims Act “grants broad, but no.t total, immunity from tort 1iabi1ity to- political
subdivisions of the Stafe. The stated purposes of the Tort Cl_aims Act are ‘to limit liability of -
political 'subdivisions_ and provide immunity to political subdivisions in certain instances and to
regul_ate thé costs. and coverage of insurance ava.ilable to poiitical subdivisions for such

liability.””), Accordingly, the Circuit Court was correct in rejecting the Appellant’s argument

12
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- and ﬁndmg that the v1ab111ty of the Appellant s clalm hmged on the app11cab1hty of the Tort

Clatms Act

The Appellant further argues that the Court’s decision in Marlin_v. Bill Rich

Constructron 438 5.E.2d 620 (W. Va. 1996), supports his contention that the “sue or be sued” .
language in W. V_a._Code § 16-13A-3 controls _the dlsposrhon of this case, not the Tort Claims
Act._. The Appellant claims tha_t W. Va. Code § 29-12A-5(c)(5) sends a “mixed message” and |
thns does not clearly provide for immunity as required by Marlin, The A,ppellan't’s argumen't,_. _
however, is confus'ed.and unfounded. The Appellant has confdsed which code section should be
analyzed in lrght of Marlin. It is W. Va. Code § 29 12A-5(a)(9) not § 29- 12A—4(c)(5) as offered
by the Appellant that is to be analyzed under Marhn In this mstance W. Va. Code § 29 12A-
5(a)(9) expressly and unequivocally grants broad immunity to the Elkms Road PSD. There'is no | '
doubt, and it is unreasonable to argue that W Va. Code § 29- 12A-5(a)(9) is not a clear
legislative provrsron of i 1mmun1ty env1sroned in Marlin.

Next the Appellant maintains that W. Va Code § 29 12A 4(0)(5) is somehow internally

' inconsistent, which simply is not the case when the section is read-in its entrret-y. - Section 29-

12A-4(c)(5) states that in addition to those exceptions that' are set forth in (c)(1) to (c)(4), “a

political subdivision is liable . . . when liability is expressly imposed upon the political

subdivision by a provision of this code.” (en1phasis added). In other words, if another statute

imposes liability, then snch a statute is an additional exeeption to the imrnunity'p'rovided. under
the Tort Claims Act. However, W, Va. Code § 16-13A-3 does not expressly impose liability on
PSDs; it srmply states in general that PSDs “may be sued.” The general authorization to be sued:
is drastrcally dlfferent than spec1ﬁcally imposing habrhty on PSDs for certain actions or
inactions. Indeed, to eliminate any argument that the authorization to be sued creates an

exception to the Tort Claims Act, the Legislature added the second sentence in § 29-1.2A-4(c)(5),

13



whiéh unambigt_l;usly states that the general authorizatioﬁ to “sue or be Sﬁe_d_” that may be found -

| in van'ou's p’Taces throﬁghout the West Virginia Code does not “impé_se liability” as contémplated'
by the first éentenéé of § 29-12A-4(c)(5). S_impiy-put, the Appéliant’s argument as fo the. o
appIicability of W Va. Code § 1 6;13A—3 is foreclosed by tﬁe unambigudus__language of W. Va.
Code § .29-12A_-4(cj(5). | |

B. | The Circuit Court Was Correct in Holding that- the Elkins Road PSD
Was Entitled to Immunity Under W, Va. Code § 29-12A-5(2)(9).

The Tofc Claims Act generally states that “a political subdivision is not liable in damages. |
n a civil. actioﬁ for injury, death, or léss to persons or property allegedly caused by any act or..
omission of the poiiticai subdiﬁs_ion or an. eniplbyeé of the political subdi_vi.sicjn in connection .
 witha goi}ernmental or p'rOprietary ﬁ;nctibn’; exc_épt as étherwiSe proyided in the statute. W. Va_.
Code § 29-12A-4(b)(1). Tﬁe Tort Claimé Act further lists seventeen spt__ébi_ﬁc _instanées in which
a political subdivision is entitled to 'irhmunity fro;ﬁ any liability, See W. Va. Code.§ .29-.12A_-
5(a)__. _ a | | | |

The Circuit Court concluded | that fhe Elkins .Road. PSD is a “poliﬁcal_ subdivision”
covered under the Tort Claims Act, .and the Appellant hﬁ_s not disputed this conclusion. See W
Va, Code § 29-12A-3_(c) (including public -ser.vice districts in deﬁnitioﬁ: of politica] subdivision).
Additionally, the__ Circuit Court in its Méy 31, 2006, Order Dismissing Case held .t.ha.t the only
speéiﬁc instance appliéabl¢ in this case Was the immunity granted in W Va. .Code § 29-12A-
5(a)(9), which states that |

a political sui)diﬁsion_ is immune from lability if a loss or claim results from . . .

(9) licensing powers or functions including, but not limited to, the issuance,

denial, suspension or revocation of or failure or refusal to issue, deny, suspend or

revoke any permit, license, certificate, approval, order or similar authority.
Upoﬁ reviewing the Appéllant’S'Complaint and his Short and Plain Statément, the Circuif Court

found that the allegations therein involved the exercise of licensing po.wers or functions as

14




| contemptated by thi.s subsection and that the .E}kins Road PSD was entitled to immunity under
. the Tort Clalms Act based on the Appellant s allegatlons |

1. The Immunity Granted Under § 29- IZA -5(2)(9) Applies to Acts

Associated With a Political Subdivision’s Permitting and Licensing

| Function‘s : : : |

In the Clrcult Court, the Appellant argued that W Va. Code § 29 12A-5(a)(9) did not.

apply because the provnnon of the code apphes only to ‘bureaucratlc type funcnons > (See

Appeal at 13) However the Circuit Court correctly found that the allegatzons in the Complamt

and in the Short and Plain Statement involved 11censmg powers and functions, “As a matter of

law acts associated with a poht1ca1 subd1v1smn 8 permlthng, zenlng, hcensmg, and inspection

-functwns are acts “afforded express 1mrnun1ty under W. Va. Code § 29-12A- 5(a)(9) ”

McCormick v. Wal—Mart Stores, 600 S.E.2d 576, 582 (W. Va. 2004) (per curiam) (Maynard

C. J dissenting); see Hose v. Berkeley County Planmng Comm’n, 460 S.E.2d 761 (W. Va..

1995) The acts described 1n the Appeliant’s Complaint and in his Short and Plain Statement are
clearly associated with, related to, and result from the Elkins Road PSD’s llcensmg and

permitting functions. In essence, the Appellant’s Complaint concerns the acts or omissions of -

members or emplnyees of the Elkins Road PSD not the ofﬁcial acts of the Elkins Road PSD. '

The only actions the Elkins Road PSD undertook were the approval and issuance of the water
| permit.  Therefore, even. if the Court found  that the Elklns Roead PSD was not entitled to
immunlty under W. _Va. Code § 2’9-12A-5(a)(9),'it could still only be held liable if the Appellant
alleged facts triggering the exceptions. set forth. in W. Va. Code § 29-12A-4(c) fer vicarious
hability-. See W. Va. Code § 29412A—4(b)(1). The Appellant’s Complaint and Short and Plain
Statement involve allegations of intentional misconduct. As set forth below, political

subdivisions, such as the: Elkins Road PSD, are not liable for intentional acts of their members or

employees. See Mallamo v. Town of Rivesvill_e,_477 S.E.2d 525 (W. Va. 1996); see also W. Va.
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Code_ § 29-12A-4(b)(1). Moreover, to the extent the Appellant’s claims are based on negligence
of the Elkins Road PSD’s ernployees, the immunity under § 29-12A-5(a)(9) applics “regardless
of whether such loss or cla,lrn is caused by the negligent performance of acts by the political
subd1v1s1on s employees while acting in the scope of employment ” Syl. Pt. 4, Hose, 460 S.E2d
761 (emphasxs added).
2. The Immumty Granted the Elkins Road PSD Under W. Va Code § 29- |
12A-4(b)(1) and § 29-12A-5(a)(9) Shields the Elkins Road PSD from
Liability for Losses or Damage Regardless of Whether the Losses or
Damages Were Caused By Intentional Acts of Its Employees or Were_
Caused By Negligence of Its Employees Actmg within the Scope of

Employment.

In his appeal brief, the Appellant a:fgues at length that the Circuit Court applied “bizarre
logic” in finding that because the Appellant alleged that the actions of the members of the Elkins
Road PSD were malicious and intentional, rather than simply negligent, ho_ could not recover
under W. Va. Code § 29.-12A-4(c)(2). As stated above,_undef the Tort Claims Act, politi'cal
subdivisions are entitled to immunity for “any act or omission” of the political subdivision or
 employee thereof in connection with a govermnental or proprietary function. W. Va. Code §29-
12A-4(b)(1) (emphasis added). In creating the general grant of immunity in this section, the
Legislature did not distinguish between intentionél and unintentional acts, but instead used the

term “any” as an adjective modifying act or omission. As this Court has previously held, “[t]he

word ‘.any’, ‘when used in a statnte, should be construed to mean any.” Syl. Pt. 2, Thomas v.

Firestone Tire & Rubber .Co., 266 S.E.2d 905 (W.. Va. 1980); see also Hose, 460.S.E.2d at 765.
Although W.. Va. Code § 29-12A-4(c)(2) creates an exception to W. Va. Code § 29~12A-4(b)(1),
- this exception does not apply to intentional acts. See Mallé:mo, 477 S.E.2d 525.

Additionally, the fact that the Appollant_ may have a.ssertedr negligence claims based on
tho allegations of employee negligonce does not otherwise removo the cloak of immunity

provided .to-_ the Elkins Road PSD under W. Va. Code § 29-12A-5(a)(9). As this Court has
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previously held, W. Va. Code § 29-12A-5(a)(9) “cleatly contemplates immunity for -political.:
subdivisioné from tort liability for dnj} loss or ¢laim resulting from licensing powers or functions
such as the issuance, demaL Suspenswn or revocaflon of or fa11u1‘e or refusal to issue, deny,
' Suspend or revoke any permit, license, certlﬁcate approval, order or snmlar authorlty .Syl.
Pt. 5, Hose, 460-S.E.2d 761 (emphasm added). N

.In H_og.g_, the Court held that a pdlitical subdi‘\_rision is immune from liability u.zlld.er- W Va.
Code § 29~_12A—5(a)(.9)-“fegardless of whether such los_s or claim 1§ céﬂs_ed by the _uegh‘geﬁt |
.perfonnance. of acts by the. political s;ubdiviSion’s employees while acting within the.. scope of
empl_oyment.’-’ Id. at 767 (emphasis added).” The rationale for the Co-urt’s. holding in Hose was -
 that W. Va. Code § 29-12A-4(c)(2) is éxﬁi‘essly limited by its reference to W. Va. Code § 29-
12A-5 and therefore does not i'estrict the extént of W. Va. Code § 29-12A-5’s imniunity Tﬂe

key is that W. Va Code § 29-12A- 5(a)(9) is couched only in terms of 11ab111ty and does not

dlfferentlate in any manner between 1ntent10na1 and umntentxonal acts. Cf M1chael v. Marion

County Bd, of Educ., 482 S.E.2d 140, 144 (W. Va. 1996) (holding that W. Va. Code § 29-12A-
.5(a)(1 1.) ‘_‘qontain[cd] no. language limiting its provisions to negligence actiéns. rThe statutory -.
language at issue is. couched solely in terms 6f Tiability; the_re is no attempt to separate or -
distingunish the immﬁnity prov'ided by reference to _Whethgr or not the tort. involved is i_ntentibnal

or unintentional.””). Therefore, if the political subdivision is exercising a licensing power or

function, then the political subdivision is immune from any and all lability regardless of whether .

the claim at iséue is based on negligent or intentional acts of the political subdivision’s -
employee. | | |

The Appellant appears ;ro be relying on an unrecognized .construction of W. Va. Cod.e §
29-12A—I4(c)(2) as support for his position -‘_[h&t the Elkins Road PSD was no_t.entitled tb

immunity in this case. West Virginia Code § 29-12A-4(c)(2) stands as an exception to the
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general grant of immunity for governrnental and proprietary ﬁnlctions u’nder W Va. Code § 29
12A- 4(b)(1) and makes pol1t1c:a1 subd1v1s1ons vicariously liable for ¢ 1n]ury, death, or loss to
persons or property caused by the negligent performance of acts by the1r employees wlnle actmg
‘within the scope of employment. (emphas_xs added). |

However, as is stated aoove, W. Va. Code § 29-12A-4(c)(2) has no epplicabilitylwlhen-
irnrnunity exists under W Va. Code § 29-12A-5(a) Seec Hose, 460 S. E 2d at 767 Additlonally,
because the Appellant alleged that the Elkll‘lS Road PSD’s acts were “done w1th malicious
purpose in bad faith, or 1n a wanton or reckless manner,” the Circuit Court determmed that the.
Appellant $ claims were based on intentional acts. The Circuit Conrt then found that polltlcal
subdivis'ions, such as the -Ells_i_ns Road l’SD, are not vicariously liable under W Va. Code § 29-
12A-4(c)(2) for intentional acts of their employecs. Althougll'the' Appellent assei'tsthat this is
“bizarre logic” end_argue's that the Legislature‘ eould not have envisioned such a resnlt, the
Circuit Court’s interpretation is cohsistent with the plain, unanll)_ignons language of the statute as
this Court previously recognized in Mallamo. See 477 S.E.2d 525. |

In Mallamo, this Court held tha't. the Totvn of Rivesville was entitled to immunity even
though the .plaintiff had alleged'that-one'of the T own’_s police officers conspired to conceal faets :
eonc_ern.ing a shooting that occurred while the ofﬁc_ers wete serving an execntion on the_plaintiff.
1d. .at. 533. Th_e Court held that, “even if plaintiff were able to establish a conspiracy_ to cover up -
the incident, & plain reading of W Va. Code, 29-12A-.4(c)(2)' [1986] would, nevertheless, not
impose liability on the Town of Rivesville . . . ln tllat conspiracy is an intentional act, not a
negligent one, the Town of Rivesville would not be liable for any intentional malfeasance on

' the part of the” officer. Id. (emphasis added); see also Chapman v. Jarrell, No. 2:04-0605, 2005

U.S. Dist. LEXIS 31132, #** 25-26 (S.D. W. Va. Nov. 17, 2005) (relying on Mallamo and stating

that “{b]ecause the defendants' contention that West Virginia law envisions vicarious ltability on
7 ! g _ _
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political subcliizisionst_ only for _ernployees' negligent acts, the defendants are entitled to summary
Jjudgment on this _claim.”)._ ' |
In sum, the.Ci'rcuit Court found t_hat the.Appellant’s allegations were couched in terms of

inte_n_tional misconduct. Neith.er the grant of general ilnmunity unnler W Va. Code § 29-12A- "
4(b)(l),- nor the grant of speciﬁe immnnity under W Va. C;oti__e_ § 29-12A-5(a)(9), nor the
exception to the genetal grant of imlnunity in W. Ve. Code § 29-12A-4(c)(2) envision a politieal
subdiViSion’s liability for intentional acts of its errlployees. Moreover, although the Appellent.
1nay have pled a negligence claim in the Complaint, the Conrt’s holding in Hose nna;mbigu_ously
provides immunity to the Elkins Road PSD even for employee_ neglige_nce'within the scope of
employment. Therefere, the Circuit Court was correct in holdin.g that the Appel'lant’S_'allegatiens'-
failed to remove the cloak o.f itnmunity shielding the Elkins Road PSD from liebility in this
: lnstance. |

THE APPELLANT IS BARRED FROM RAISING FOR THE FIRST TIME ON APPEAL
THAT THE SPECIAL RELATIONSHIP EXCEPTION TO THE PUBLIC DUTY
- DOCTRINE APPLIES.

In the appeel brief,'.the Appellant raised for the first time in the history of thls civil action
that the special relationship exception to the public duty doctrine.élpplies to the facts of the case.
_ The Appellant argues that a special relatienship existed between himself and the Ell{ins Road

PSD thereby creatmg a private duty wh1ch the Elkms Road PSD breached Nevertheless the
Appellant d1d not raise this issue or make this argument in any pleadmg or document ﬁled in the
| C1rcu1_t Court.. In fact, the Appellant did not even raise the issue in his Petition for Appeal, but
rather only alleged that a special relationship nni ght exist for the first time in the 'appeal brief, As
such, the spec.ial felationship issue and the Appellant’s argument in suppqrt thereof were not
before the Circuit Cotirt to consider and is not .in.eny ltray part of the record presently before this

Court.
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This Court ha's recently éxplainéd:

Historically, this Court has refused to conmder matters not first presented
. to the trial court. We have stated, "Our law is clear in holding that, as a general
. rule, we will not pass upon an issue raised for the first time on appeal." Mayhew
- ¥. Mayhew, 205 W.Va. 490, 506, 519 S.E.2d 188, 204 (1999). In Syllabus Point 2
of State v. Bosley, 159 W.Va. 67, 218 S.E.2d 894 (1975) this Court explained
that "the appellate review of a ruling of a circuit court is limited to the very record
there made and will not take into consideration any matter which is not a part of
that record." Also, we have held that, “““This Court will not pass on a
nonjurisdictional question which has not been decided by the trial court in the first
instance.” Syllabus Point 2, Sands v. Security Trust Co., 143 W.Va. 522, 102
S.E.2d 733 (1958).” Syl. pt. 2, Dugquesne Light Co. v. State Tax Dept., 174 W.Va.
506, 327 S.E.2d 683 (1984), cert. denied, 471 U.S. 1029, 105 8. Ct. 2040, 85 L.
Ed. 2d 322 (1985).” Syllabus Point 2, Crain v. Lightner, 178 WVa 765, 364
S.E.2d 778 (1987) '

Proudfoot V. Proudfoot 591 S E. 2d 767, 771 (W Va. 2003) “A review of the record in this case

demonsirates that in no instance d1d the Appellant assert 111 ‘the- C1rcu1t Court that that a specxal
relat:onsh1p existed between the Appellant and the Elklns Road PSD. Accordmgly, the Elkins
Road PSD respectfully .requests that the Court refuse (o consider this issue raised for the first
_tirhe-on appeal.
More 1mportant1y, however, this Court spec1ﬁcally addressed the mterplay between the
spec1a1 relationship exception and W Va. Code § 29—12A~5(a)(9) in Hose by holdmg
W. Va. Code § 29-12A-5(a)(9) [1986] clearly contemplates immunity for political
subdivisions from tort liability for amy loss or claim resulting from licensing
powers or functions such as the issuance, denial, suspension or revocation of or
 failure or refusal to issue, deny, suspend or revoke any permit, license, certificate, _
approval, order or similar authority, regardless of the existence of a special duty
relationship. -
460 S.E.2d at 769 (er’hphasis added); id. at Syl. Pt. 5. Based on the Court’s previous holding in
Hose, even if a special relatidnship existed as the Appellant alleges, the Elkins Road PSD would

still be entitled to immunity under W, Va. Code § 29-12A-5(a)(9).
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VL. CONCLUSION

As.this Court explained in Hutehisorr v. City of Huntington, in cases in which a .statutor,.y_
lmmuuity defenSe is '_raised, a heighterled oleading is required and early resolution by surumary
disposition is erleourage'd. | §_e§. 479 S.E.2d at 657-58. Political subdi\}isions should be entitled to
statutory_ -immunlty under W Va. Code §.2_9-'12A-5(a).,. unless a plaintiff shows “by speciﬁe '
allegations that the immunity does not apply.” Id. In the 1nstant case, the Appellant ‘was grven
ample opportumty to state facts sufficiently specific to support a clalm agamst the Elkins Road
PSD. HoWever the facts alleged demonstrated that' the . Elkins Road PSD was entitled to
1rnmun1ty under W Va Code § 29- 12A-5(a)(9) and would not be liable under W. Va. Code §
| 29- 12A-4(b)(1) Therefore the ClI’Clllt Court was correct in holdmg that the Elkins Road PSD |

was immune under the Tort Claimis Act, and that the Appellant had failed to show that immunity
was not.otherwise applicable, For these.reasons, the. Circuit Courtfs decision was proper_" ._and
~ should be afﬁmed on this appe_al. |

VI RELIEF REQUESTED

WHEREFORE Appellee Elking Road PSD respeetfully requests that this Honorable
Court deny the Appellant’s appeal and affirm the Circuit Court of Upshur County’s order
dismissing the olaims against it with pre__judice and grant it such other further relief as the Court

 deems appropriate.

Respeetfully Submitted,
ELKINS ROAD PUBLIC SERVICE DISTRICT
- - By Counsel
eresa J. Dumire (WVSB m 8032) ' Thomas H. Ewing (WVSB # 9655)
Kay Casto & Chaney PLLC Kay Casto & Chaney PLLC
5000 Hampton Center, Suite3 = P.O.Box 2031
Morgantown, WV 26505 B Charleston, WV 25327

(304) 225-0970 | - (304)345-8900
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