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BEFORE THE WEST VIRGINIA SUPREME COURT OF APPEALS

APPEAL NO. 33311
GRADY COTLIN KELLEY, II,

_ Appellant, Plaintiff-Below,
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CITY OF WILLIAMSON, WEST
VIRGINIA, a municipal corporation, and
MICHAEL BARNES, individually and
in his capacity as a police officer
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FRIEDA CAROL KELLEY,
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VS,
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VIRGINIA, a municipal corporation, and
MICHAEL BARNES, individually and
in his capacity as a police officer

employed by the City of Williamson,

Appellees, Defendants-Below

RESPONSE TO BRIEF OF APPELLEFR. MICHAEL BARNES
NOW COMES Appelleé, Michael Barnes, by counsel, David J. Mincer, Vaughn T.
Sizemore, and the law firm of Bailey & Wyant, p.L.L.C., and, pursuant to West Virginia Rules of

Appellate Procedure, Rule 10(b), files his Appellee Brief as follows:



" SUMMARY OF FACTS

Thisis an appeél from three rulings from the CircuitACOur't of Mingo County, West Virginia
granting summary judgment to Appellees Michael Barnes and the City of Williamson. Only two of
these Orders a_pply to Appéllee Michael Bames. ﬁe responds as fﬁlioWs: .

The 'cIaims’ alleged in. the Complaint filed by Grady Kelley arose .frbm the July 23, 2000,
issuance of a citation to-AppeHant Gra.,dyl Colin Kelley II by Appellee Michae! Barnes, then an
O.fﬁcer with'th.e City of Williamson Police Department, for an ABCC violation as the owner of a bar
who permitted people to remain inside the bai* after 3:30 a.m. on a Saturday night, the time legally
required to have person-s outofthe bar. Appellant Frieda Kelley’s Complaint is based 611 events that
occurred later that morning while Appellee Bamnes was issuing the citation to Appellant Grady
Kelley. Appellént Grady Kelley alleges that Barnes unlawfulty arrested him for allowing people in
his taverﬁ after the time that he is legally permitted to have persoﬁs in his bar.! However,
Appellant’s own deposition testimony supports Apiaellee Barnes” decision to cite Plaintiff.

As the Appe’llé;nt asserted in his Brief, he testified that he had closed the bar down in

accordance with the ABCC regulation that requires all persons to be out of abar by 3:30 am. on a

Sunday rhom’ing and then packed six or seven customers and/or employees into his vehicle 1o take

them home and stopped on the way at a vehicular accident that had occurred on Route 119. See

Deposition of Grady Colin Kelley, II at 17:18-18:1, 26:14-20, and 32.:14_-19.2 After going to the

'Appellant Grady Kelley actually was not arrested, but Defendant Barnes did command
Plaintiff to accompany him in the front seat of his cruiser without handcuffs on, so that he could
obtain the proper code citation to issue him a citation for the ABCC violation. Deposition of
Michael Barnes, at 18:2-4, _ '

! The rélevant portions of the depositions cited herein were attached as Exhibits to the
Motions for Summary Judgment filed by Appellee Barnes, which are included in the record
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accident scene, hé testified that he realized that he had left one of several bags of money at the bér.
Id., 30:1-9. He then a%lmits that he returned to the bar and that all of his passenge;rs re-entered the
bar with him after 3:30: | |

Q. - Let rﬁe make éure Tunderstand, Was that after 3:30 and you just feel like you

had a justification for going back in there because you weren’t open for
~ business or serving anyone? :

A. No, there was no lights on. I mean [ never got charged with anything. ABC
never charged me for staying open after hours. Iwent to the accident and I
realized | forgot my money bag and so I went back in. There was 10 lights

- on. Iactually had a flashlight to get my money bag. Ididn’t turn any lights
on, no music, no drinks were served.
Okay. Would that have been after 3:307

A It was probably — yeah, it was close because I close a few minutes early, L try
to close a few minutes carly . . ..

Id. at 1.8:6-_21. As gmazingras this story is, taking it as true, it still leaves several individuals mn the
bar after 3:30 a.m.’ |

Plaintiff confirmed later in his deposition that he had re-entered the bar with his passengers
after the time that he is. legally permitted to have persons in the bar:

Q. Okay. So all these gliys ride back with you over to Colie’s
again?

A Yeah,

Q. What time do you think you got back to Colie’s?

which was designated for consideration by this Court.

* He testified that he brought the customers back into the bar so he could leave another
bag of quarters in the car without worrying about the bag. See id. at 40. He could not explain
why he chose to leave $100 worth of quarters—ten rolls—in the car and instead force six or seven
mtoxicated people to exit the vehicle, come inside a dark bar to stand inside the foyer rather than
waiting outside, while he fumbled around with a flashlight looking for another bag of
money—all after 3:30 am. See id at 18 and 38-40.
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Al Probably around 3:30 maybe.

~And you went inside to go get the money bag?

A. Yeah, and I'made the rest of the guys come in with me because I still
had the money bag with quarters in nty vehicle,

Id. at 38:20-39:2, 40:2-6.

Appellant .Grady K’elley’s Co.mplaj.nt' asserts four causes of action agaillst Michael Barnes
and the City of Williamson. The. first céuse of action ié for the tort of outrage and alleges thaf
Officer Barnes’ issnance of the cifati.dn was oﬁfrégeoﬁs. The ruling on this cauée of action is not
© raised in this Appeal.' The second cause of action is for battery as a resulfc of the fouching engaged
in toissue the citation. This allegation is nét that excessive force was used, but rather. that no
tduching should haver oééﬁrred, Becéuse Appellant alleges thﬁt the citation should not hav..re. been
issued. The third cause of action is for false swearing by Michael Barnes in violation of West
Virginia Code § 61-5—.2 and Appellant Grady Kelley specifically alleges in the Complaint that,
“Defendant Michael Barnes violated West Virginia Code 61-5-2 by willfully swearing to and/or -
éfﬁrming false statements in said criminal complaint.” The fourth cause of action is for negligence
and is pled solely against the City of Williamson for negligent supervisioﬁ of Officer Barnes. This
count does not apply to this Appellee. Appellant Grady Kelley makes no claims for special damages,
but makes claims for general damages for mental angﬁish, emotional and-psychological harm,
aggravatioh, inconvenience, embarrassment, humiliation, loss of reputation in the community and
attorneys’ fees and litigation expenses. Appellant also makes a claim for p.unitive .damages.

The causes of action asserted by Gi‘ady Kelley against Michael Barnes are all based on one

premise: that the citation of Grady Colin Kelley II on July 23, 2000, was unlawful and without
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probable cause. Because Appellant does not dispute that he was in his bar with other persons after
the time that.he is lggally permitted to have personS in his bat, ‘;he trial court was correct in granting
Appellee Barnes’s Motion for Summary J udgment, |

The events that led to the claims by Frieda Kelley occurred later that morning., While Barnes
- was in the front lobby of the police station compieting paperWork on the citations to Grady Kelley
and one of the customers, Frieda Kelley came: in the station andr mmediately began yelling at

Appellee Barnes to let her son go:

Q. And what do you recall her saying when she got there? Who did she direct
her statements to? ' _

A, Well, directed to me, sir, because as soon as she walked in the door - as you

: walked through the police department, your first field of vision would be
where I’m at because there’s a television on top of the filing cabinet. And
I'm sitting right there at the desk and her son was sitting in the chair.

e s

His mother came in raising nine kinds of hell. She came in and said, “This
1s fucking harassment. You’re just harassing me. You’re working for the
Howards. You’re working for the Rubles.”

And I told her, T said, “No, ma’am, I’'m not working for no one.” I said,
“We're here conducting police business and, you know, you're out of order.
You need to lower your voice.”

She just kept telling me she wasn’t going to lower her voice. At-some point,
several times she called me a “Uncle Tom” and “nigger.” That’s what she
called me specifically. Iremember that, _

1 told her, I said, “Well, your son is not going to be arrested. I've already
cited him for an ABC violation.” I said, “We have these other people in

here.” T said, “Your son is free to go and I'm asking you to leave.” She
refused to leave,

ok g



D,eposition'of Michael Bame_s at 20:8-22:5. Officer John Hall came out of the back office ofthe

police station and told Frieda Kelley that she could not use such language in the poliqé station, that

And I asked her at least nine times to leave the police department. And she
was later arrested because she called me “Uncle Tom” and “mgger,” she
refused {o leave the police department, told me I could lose my job and she
Just refused to leave.

Barnes was just doing his job and that she should not be calling him names:

Q.

A

ok

>i==4=>l<r

What happened when [Frieda and Colin Kelley, Sr.] arrived [at the police
station]?

Well, Frieda came in the police station. She was cussing, going on; coming
in calling [Defendant Barnes| niggers and said, “T’ll have your f-ing job.
You’ll be on the back of a trash truck before this week is out ” You know,
he’s supposedly harassing his club and harassing her and harassing Colin
Kelley, and she just, you know, bent out of shape.

And your recollection is she said it imm ediately when she got there, not afier
discussing something with anyone?

No. As soon as she came through the door, she started in.

What did Mr, Barnes do at that point?

He got up, staried telling her, you know, “Frieda, go back outside. This has
nothing to do with you.” She said, “Oh, yes it does. It has everything to-do
with me because i’s my club, he’s my son.” At that time I got up and started
in the lobby and I told her, T said, “Frieda, the best thing for you to do is 20
on back to the house, go outside and wait because we’re going to cite them
and let them go.” '

And she kept on running her mouth, and by that time Colin, Sr., came in. He
tried to get her to calm down, she started cussing at him, using the “f” word.
And, finally, we told her, “If you don’t get out of here, we’re going to arrest
you.,‘)



Deposition of John Hall at 17:10-19:22. Appeliant, Grady CoIi11 Kelly, II, confirmed that Frieda

What-_dQ_YOu mean by “we” told her that?

o Well, Idld I'told her we was going to arrest her. And she said, “Well, youll
- have to arrest me.” | said, “Frieda, go on, get out of here.” And she — she

started towards the door, [but then] she started cussing again. About that
time I said, “Well, you’re under arrest.” She ran outside, we went and ‘got

~ her, brought her back in, handcuffed her and put her in the chair.

Kelley had cursed prior to her arrest and that she went out the front door after she was told that she

was under arrest:

Q.

Al

Q.
AL

ok

A

Okay. Did your mom use any profanity before she got arrested?

She might_ have said, “This is bull shit,” or something like that maybe.

- Did she say anything besides buil shit?

I'don’t remember. I remember her saying, “This is bull shit.”

Do you remember your mom being told she was bein g arrested and then running
outside?

She might have went out. Yeah, I remember him telling her he was going fo take her
to jail.

And then she ran outside?

Yeal. |

Deposition of Grady Colin Kelley, T at 120:2-121:5. Frieda Kelley confirms that she was told that

she needed to leave the premises:

Q.

Al

Okay. What happened between you and Officer Barnes or any of the other
police officers that were there? :

He told me to leave and I told him no, T wasn’t going to leave, not until — |
had a nephew there and my son. I said, “I'm not going to leave until they



ook

leave™

"Okay. What did he say when he told you to leave’? Do you remember what

his words were or what he —

He told me to leave and T said, “No,. I'm not going to leave until I can take
them with me.” He said, “They can drive home. .

Deposition of Frieda Kelley at 63:5-19,

Further, Plaintiff does not displlfe that she was warned that she would be arrested if she did

not leave:

Q.

A,

A,

Did he tell 'you to leave or you were going to be arrested, before he
handcuffed you?

He might have sald that, but 1 thought 1 really had as much right there as
anybody else...

Okay. So you think Barnes may have said, “Leave or you’ll be arrested,” and
you said no, or you just didn’t leave, so he cuffed you and arrested you?

Right.

Id. at 66:22-67:22,

The testimony above shows that Frieda Kelley was told that her son was not being arrested

and that once the citation was completed, he would be free to leave, yet she continued to make a

scene and refused to leave the police station. Her husband, Grady Colin Kc-:ﬂy, Sr., even tried to

calm her down and get her to leave, but she refused. Both Appellee Barnes and Officer Hall warned

her to stop her abusive behavior. Officer Hall, the senior patrolman on duty, warned her that if she



“didnot leave, she would be arrested.* Plaintiffdid not comply with these orders. As aresult, Officer

Hall informed her that she was under arrest. At that point, Frieda Kelley ran out the door of the

police station and attempted to flee on foot.
Q.. ...Now who decided — who decided to place her under arrest?

A. After T told her to leave — I told her if she don’t leave - “If you don’t leave,
you’re under arrest.” She turned around, she staited cussing again. I said,
“You’re under arrest.” 1don’t know ifit was Mike got her first or if I got her
first, but we went outside and got her, brought her back inside, handcuffed
her and put her in the chair — '

Okay.

A — and placed her under arrest.

- Deposition of John Hall, p. 21:5-16.

In addition, it was Officer Hall, not Appelleec Barnes, who handeuffed ApIIJellant. Frieda
Kelley: |

Q. And do yoﬁ remember whb handcuffed her?

A. I'believe I did, if I remember correctly.
fd,.24:4—6. Appellant Frieda Kelley Was then charged with disturbing the peace, resisting arrest and
willful disruption ofa governmental process. Another si gnificant and relevant fact in this case is that
Officer Hall was the senior patrolman duﬁng the shift, based upon the fact that he had 15 years of

experience as a police officer to Defendant Barnes’ 6 years of experience. See, Deposition of John

‘Halt at 4:10-23.

Appellant Frieda Kelley brought the current Complaint alleging causes of action against

Michael Barnes and the City of Williamson for the tort of outrage, intentional infliction of emotional

* Officer Hall was not named as a defendant in the Complaints filed by the Appellants.
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distress, battery (based upon the contact made to arrest her) and false sweari11g. The clajms_for the
| , _tofts of out'rage and ihten_tiﬁnai infliction of emotional disfress were not raised in this Appéal.' o
PROCED_URAL HISTORY
The Appellants filed two civil actions in the Circuit Court of Mingo County, West Virginia.®
"The two actions were consolidated by an Order dated Ap.ril 17, 2005. After discovery had been
coﬁducted, the Appellee filed a Motion to Bifurcate the trials .o.f the claims against Defendant Barnes
and Defendant City of Williamson. This Motion was granted on J anuary 10, 2006. The Appeliee
also ﬁied Motions for Summary Judgment. The Coﬁrt gfauted summary judgment to the Appellee
for the claims of Grady Kelley on January 10, 2006, and for the claims éf Frieda Kelly on March 17,
2006. The Appellant filed a motion to reconsider fhe granting of summary judgment for the claims
of Grady Kelly, and the Court denied this Mo_tion on March 16, 2006. In this denial, the Court
spécificé,l]y stated that the motion was “DENIED, without prejudice to Plaintiff’s options to ﬁlel a
Motion under Rule 60(b) or file a Pefition for Ap;veal with the West Virginia Supreme .Coum‘ of
Appeals.” Id. (emphasis in original). The Appellant did not file his Petition for a Writ of Error until _
August 10, 2006.9 | | |
' STANDARD OF REVIEW
“A circuit court's eﬁtry of summary judgment is reviewed de novo.” Syl. pt. 1, Painter V.

Pedvy, 192 W.Va. 189, 451 S.E.2d 755 (1994). Rule 56 of the West Virginia Rules of Civil

*  The Honorable Roger L. Perry from the Circuit Court of Logan County heard the case
because of a conflict with the Honorable Michael Thornsbury.

¢ While the Petition for Appeal was pending, this Appellant filed a Motion to Dismiss
Appeal. This Court did not hear this Motion. This Appellee is renewing this Motion
contemporaneously with the filing of this Brief of Appellee.
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Procedufe is designed to effect: a prompt disbosition of coni:roversies on their merifs withoutresort
- toalengthy tfial if o.n.ly a quéstidﬁ of Ia.w' isinvolved dr if fhere is. no genuine issue of mat'eriz-ll.farct
for the jul;y to determine with 7respe.ct to one or more necessary elements of a ciaim. Seelid. “[Tlhe
' party opposing summary judgment must satisfy the burden of proof by dffering more thgn amere
‘scintilla of 'evidehce,’ and must pfoduce evidence sufficient for a reasonable jury to find in a
nonmoving party‘s favor.” Id. “Summary judgrent is appropriate whefe therecord taken as awhole

couldnotlead a rational rier of fact to find for the nonmoving party, such as where the non moving

party has failed to make a sufficient showing on an essential clement of the case that it ligg the =~ =

burden to prove.” Syl. pt. 2, Minshall v. Health Care & Refirement Corp. Of America, 208 W.Va.

4,537 8.E.2d 320 (2000) (quoting Syl. pt. 4, Painter v. Peavy, 192 W.Va. 189, 451 S.E.24 755

(1 994)). This Court h.as further held that mere conclusory allegations, rather th.an factual evidence,
are insufficient to create a. genuine issue of material fact wifh respectto each element of a claim, See
Miller v, Ci(p Hosp., 197 W.Va, 403, 475 S.E.2d 495 (1996).

When a pafty makes a_propérly supported motion for summary j udgmént, the burden shifts
to the party opposing the motion to show a trial worthy issue. This Court has stated:

Ifthe movant. .. make[s] this showing, the nonmovant must go beyond the pleadings
and contradict the showing by pointing to specific facts demonstrating a “trialworthy”
issue. To meet this burden, the nonmovant must identify specific facts in the record
and articulate the precise manner in which that evidence supports its claims. As to
material facts on which the nonmovant will bear the burden at trial, the nonmovant
must come forward with evidence which will be sufficient to enable it to survive a
motion for directed verdict at trial. If the nonmoving party fails to meet this burden,
the motion for summary judgment must be granted. See Nebraska v. Wyoming, 507
U.S. 584,590,113 S.Ct. 1689, 1694, 123 L.Ed.2d 317,328 (1993); Lujanv. National

Wildlife Federation, 497.8. 871, 884, 110 8.Ct. 3177, 3186, 111 L.Ed.2d 695, 713
(1990).

Powderidge Unit Owners Ass'n v, Highland Props., Ltd., 196 W.Va. 092,699,474 S.E.2d 872, 879
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(1996) (emphasis added).

In addition, dispositive motions filed on behalf of governmental Defendants which, as is the _
present case, implicate one or more immunities require uni'que consideration. “Immunities under
West Virginia law are more than a defense to a suit in that they grant governmeﬂm! bodies and

- public officials the right not to be subject to thé burden of trial at alll.’_’" Hutchinson v. Cily of
- Huntington, 198 W .Va. 139, 479 8.E.2d 649 (1996) (emphasis added). Indeed “[i]he very heart of
the immumity defense is that it spaves the defendant from having to go forward with an inquiry into
the merits of the case.” Id. (emphasis added) (citing Swint v. Chambers County Commission, 5 14
U.S. 35 (1995) (parallel citations omitted).).- As Justice Cleckley in Hutchinson wrote:
An assertion of qualified or absolute immunity should be heard and
resolved prior to any frial because, if the claim of tmmunity is proper
and valid, the very thing from which the defendant is immume — a trial
— will[,] absent a pretrial ruling[,] occur and cannot be remedied by
alatef appeal. On the other hand, the trial judge must understand that
a grant of summary judgrment based upon immunity does not lead to
a loss of right that cannot be corrected on appeal.
Id., at Footnote 13. -
Similarly, in a recent decision, the United States Supreme Court used almost identical
7 rerzvi-s-o._l-iih gto that of Justice Cleckley in Hutchinson to guide the federal judiciary as to the importance
of a government agency’s right to be summarily dismissed from litigation when qualified immunity
is applicable. Saucierv. Katz, 533 U.S, 194,2060-201 (200_1). “The privilege of immunity from suit
is an immunity rather than a mere defense to liability, and like absolute immunity it is effectively lost
if a case is erroneously permitied to gototrial” Id. (emphasis added), As such, the irial court was .

correct in granting Appellee Barnes’s Motion for Summary Judgment on the grounds of his

entitlement to qualified immunity, an issue completely ignored by the Appellants in their Brief.
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ARGUMENT

A, THE TRIAL JUDGE WAS' CORRECT IN GRAN TING SUMMARY
JUDGMENT TO THE APPEL LEE, MICHAEL BARNES FOR ANY OF
THE CLAIMS FILED BY GRADY COLIN KELLEY BECAUSE EVEN
AFTER VIEWING THE EVIDENCE IN THE LIGHT MOST
FAVORABLE TO THE APPELLANT GRADY COLIN KELLEY, THERE
WAS NO MATERIAL ISSUE OF FACT AND APPELLEE BARNES WAS
ENTITLED TO J UDGMEN T AS A MATTER OF LAW,

Under W.Va. Code §60—7- 12(11), it is illegal for a licensee of a private club to “violate any
reasonable rule of the commissioner.” Pursuant to its authority, the Alcohol Beverage Control
Commission has estabhshed that private club owners are not to sell alcoholic beverages after 3: OO
a.m. on Sunday mommgs and that the private clubs are to be vacant by 3:30 am. on those days
W Va C SR, §175 2 4. 7 and -4.8 (“The hcensed premises of all private clubs shall be closed for
operation and cleared of all persons, including employees, thirty (30) minutes after the hours of sale
of alcoholic liquors and nonintoxicating beer have expired.” (emphasis added)).

Appellee Barnes presented uncontradicted evidence that he had probable cause to believe a
crime had been committed. In particular, and as the Appellant asserted in his Brief, he testified that
he had closed the bar down in accordance with the ABCC regulation that requires all persons to be
out of a bar by 3:30 a.m. on a Sunday morning and then packed six or seven custorers and/or
employees into his vehicle to take them home and stopped on the way at a vehicular accident that
had occurred on Route 119, See Deposition of Grady Colin Kelley, I at 17:18-18:1, 26:14-20, and
32:14-19. After going to the accident scene, he testified that he realized that he had left one of
several bags of money at the bar. /d. at 30:1-9. He then admits that he retumed to the bar and that

all of his passengers re-entered the bar with him after 3:30:

Q. Let me make sure Tunderstand. Was that after 3:30 and you just feel like you

13



had a justification for going back in there because you weren’t open for
business or serving anyone? ‘ :

AL No, there was no lights on. Tmean I never got charged with anything, ABC
‘never charged me for staying open after hours. I went to the accident and [
realized T forgot my money bag and so I went back in. There was no 1i ghts
on. Tactually had a flashlight to get my money bag. I didn’t turn any lights
on, no music, no drinks were served. '

Okay. Would that have been after 3:30?

A, It was probably — yeah, it was close because I close a few minutes early, I try
to close a few minutes early . . ..

Id.at 18:6-21. As amazing as this story is, taking it as .true, it still Icaves several individuals in the
~ bar after 3:30 a.m.” |

Grady Kelley confirmed later in his deposition that.he had re-entered the bar with his
paSSengers aﬁér the time that he is Iégally permitted fo have persons in the bar;

Q. Okay. So all these guys ride back with you over to Colie’s !
again? '

Yeah.

What time do you think you got back to Colie’s?

>0

Probably around 3:30 maybe.

i
*
k3

And you went inside to go get the money bag?

A, Yeah, and I made the rest of the guys come in with me because T still
had the money bag with quarters in my vehicle.

7 Again, Grady Kelley testified that he brought the customers back into the bar so he
could leave another bag of quarters in the car without worrying about the bag. See id. 40. He
could not explain why he chose to leave $100 worth of quarters-ten rolls—in the car while forcing
SIX Or seven intoxicated people to exit the vehicle, come inside a dark bar, and stand in the foyer
instead of remaining outside, while he fumbled around with a flashlight looking for another bag
of money—all after 3:30 a.m. See id. At 18 and 38-40. '
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Id. at 38:20—39:2, 40:2-6. )

Notwuhstandmg h1s own admission that he was present in his bar Wlth at least six other
1nd1v1duals after the time that he is not permltted ts have anyone in his bar, he now alleges that
Alspellee Barnes unlawfully issued a 01ta1:10n to hlm He attempts to argue that the citation issued on
J uly 23,2000, and the Cr1m111a1 Complaint sworn before Magistrate Green are contradlctory This
statement is plalnly wrong The Crlmlnal Complaint states that the offense occurr ed “after the hour
0f 4:00 a.m.”, while the cﬂatlons states that the offense occurred at 4:30 a.m. These two statements
are nst contr.adictory, in faCt, this cdum csn take judicial notice that 4:30 a.m. is “after the hour of
4:00 a.m.”, just as 5: 30 a.m, would be after the hour of 5:00 a.m., and 6:30 a.m. would be after the
hour of 6:00 a.m., Clearly, these statements are not only not contradlctory, they are completely _
harmonious and support Appellee Barnes’s testlmony that the offense occurred “in the late mormng
hours, after the clubs should have been closed.” Deposition of Michael Barnes at 120:18-20., |

The Appellant cites to Aez‘nq Casualty & Surety Co. v. Federal Insurance Co., 148 W.Va.
160, 133 S.E.2d 770 (1963), for the proposition that if different inferences may be drawn from
evidence, then they nsust be consfrued _in favor of the non-msving party. The inference he is asking
this Court to drawn is found in the deposition of Appellant Frieda Kel].ey, whére_hs ci.te.s that she
indicated that her son called her “probably around 4:..00.” Appellant Brief at 7 . The full quote
actually states:

Q. What time was it when he called?

A, Gosh, I don’t remember. Approxzmately, probably around 4:00.” It might have
been later than that. I don't know. .

Deposition of Frieda Kelley at 52. As this Court can see by the nowhere in this testimony can an
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‘inference be drawn that the A]g:.'pel'lan_t Gfady Barnes was not iﬁ his bar with at least six o_ther.-
in_dividuals _éﬁef 3:30 a..m., as he adm’ittéd. Clearly, Ms. Keﬂey is far .from\certain in her testimony,
- and even she does_ndt te-stify that the evenis oécurred before 3:30 a.m. A trial court does not have
'to‘exhaust. éﬁery possible sc.enario that é jui'y Couid infer from the testimdﬂy listed above, because
the potential inféréncés are lirﬁitless. “[TThe party oﬁposing sﬁmmary judgment must szﬁisfy the
burden of proof by offering more than a mere ‘scinfilla of evidence,” and must pjroduce ev_idence
: sufﬁcieht fora reasonable jury to ﬁ].]d.ill a nénmovin g.party‘s favor.” Pain.rer v. Peavy, 192 W.Va.
189,192-3,451 S.E.2d 755, 758-9 (1 99.4). The trial court only has the eviden'c.:e before it upon which
he can base his decision, and the evidence established that the Appellee Barnes had probable cause
for issufng thecitation. The evidence cited above, while far from cquivocal, merely establishes that
Frieda Kelley thinks she may have, sometime, approximately, received a call around 4:00 a.m., or
later. It does not provide more than a scintilla of evidence that Grady Kelly was not in the bar with
other individuals after 3:30 a.m., it only estabﬁshes that he cﬁlled her sometime after arriving at the
police station, which according to her was at least 4:.0_0 a.m.. A reasonable Jury could not infer from
these facts that when Grady' Kelley escorted six or seven intoxicated individuals into his bar before
3:30 a.m. to safeguard ten rolls of quartets that he wanted to leéve 1n his“ .car and thét a]i of thése
intoxicated individuals were out of the bar before 3:30 a.m..
The Appellant argues that neither Barnes nor Officer John Hall testified in their deposiﬁons
that it was after 3:30 a.m. when they first approached the bar, However, he then cites to the citatipn

and the Criminal Complaint, which both state that it was after 3:30 a.m. when the offense occurred.®

® Here again, “after 4:00 a.m.”, or 4:30 a.m. are both after 3:30 a.m., thus, these
statements are not contradictory and it supports the testimony of Appellee Rarnes and establishes
that it was after 3:30 a.m. when Officer Barnes witnessed six or seven individuals in Collies. See
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This Court recently addressed this very argument and stated:

‘In other words, “Rule 56(c¢) does not contain an exhaustive list of miaterials that may
be submitted in support of summary judgment. In addition to those listed, {a court]
‘may consider any material that would be admissible or usable at trial.’ ” Will ams
v. Vasquez, 2002 WL 799854, *1 (N.D.TIL.2002) (quoting Aguilera v. Cook County .
Police & Corrections Merit Bd., 760 F.2d 844, 849 (7th Cir, 1985)). EN5 See also
Bramlage v. Wells Fargo Home Mortgage, Inc., 144 Fed.Appx. 489, 494 (oth .
Cir.2005) (“Legal commentators Have recognized that ‘/dJocuments are routinely

- considered in Rule 56 motions and the omission of them in Rule 56(c)'s listing of
summary judgment evidence must be considered nothing more than an oversight, The
inclusion of documentary evidence as a legitimate form of summary judgment input
should be seen as uncontroversial,” ’ (quoting Edward Brunet, Summary Judgment

Materials, Federal Rules Decisions (May 1993)); Franklin D>, Cleckley, Robin J.
Davis & Louis J. Palmer, Litigation Handbook on West Virginia Rules of Civil
Procedure, § 56(c), at 937 (2002) (“A motion for summary judgment should be
granted if the pleadings, exhibits, depositions, interrogatories, affidavits or other
evidence show ... that the moving party is entitled to judgment as a matter of law.”
(emphasis added)). : : '

Aluise v. Nationwide Mut. Fire Ins. Co. ,218 W.Va. 498, 504, 625 S.E.2d 260, 266 (2005)(emphasis
added). The Appellant cites to the Very exhibits that'the_ trial court had every right to consider as
evidence that would be submiited at trial. Additionally Michael Barnes testified as follows: .

Q. L Well, let’s get back to that night. Do you recall any other individuals
 walking in front of that bar prior to you seeing the gentleman come out?

A, No. It was dark and it was in the late morning hours, after the clubs should
have been closed. There was nobody on the street. e Just came out. Ican’t
think of the doctor’s last name, but he just come out of — I looked and —
again, I never would have looked over there. The part that bothered me was
that he came out the club at that hour, and [ knew that we had received an
order from the chief to go and tell them that they need to be closed.

Deposition of Michael Barnes at 120:14-121:4. This testimony, along with the citation and the

Criminal Complaint are direct evidence that Appellee Barnes had probable cause to believe a crime

had been committed.

Deposition of Michael Barnes at 120-21.
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Furthermore, Appellant Grady Kelley admits that he had at least six individuals in his bar
after the time set forth by the ABC Commlssmn He attempts to validate this v101at10n by argmng\
_. that the six mdm duals were all wamng just msude the closed door fo his bar Depos1t1on of Gr. ady' |
Cohn Kelley, 11, 41:20-42:17. This argument is of no import, however; because the mere_fact that
there were persons on the premises is a viélation of 175 C:S.R. § 2-4.8. The regulations clearly
'requir,e that such taverns are to be vacant after the time eétablished by the Commission, 3:3.0 a.m.
Thus, the presence of any individuals af the time in question ainounts toa Viblation. Further,
Appellee Barnes’s observation of an individual leaving -the bar and subsequently of those six
individuals exmng the bar, whether they were previously Waltmg by the door or actually sitting at
the bar, gives rise to probable cause that a violation of the regulatlons occﬁ.rred Therefore, Appellee
Barnes’s decision to cite Plalntl ff for the violation was clearly justified. In f; act Appellant himself
admits that, if a police officer saw seven individuals entering a bar after the time established by the
ABCC for a.bar to be vacant, then it would be reasonable for a police officer to believe that those
individuals were going into the bar to drink. See Deposition of Grady Colin Kelley,IT, 161:18-164:6.
Consequently, Appelleé Barnes had probable cause to believe that a violation of the ABCC
regulations had oécu.rred.

Because the fact before the 'circui-t court were undisputed-—that Appellant and six other
individuals were on the premises of the bar after the time that the premises were required to be
vacani‘ and because Appellant admits that it would be reasonable _for a police officer to suspect a
violation of the ABCC regulations under the circumstances, the circuit court was correct in granting
summary judgment to Appellee Barnes.

Appellee Barnes came forward with affirmative evidence that established that there was no
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matefial isSué of fact—a properly supported motion for summary judgmeﬁt, and therefore he wﬁs
: en_tit_led to judgnlént as a matter of law. The Appella,nt attémpts to argue that. Barnes had no such _
| evidence.:,'b.ut as hoted above,. the citat:ion and theC.riminal Complaint are both'evidence that would

be available for 'cong:iderafion by a jury and was approiariate for cdnéideration by tﬁe triél céurt;

Furtheﬁﬁore, thé testimony of Appellee Barnes supports this evidence and his Motion for Summary

Judgment while the Appellants’ testimony merely confirms that of Appelleec Barnes. Syl. pt. 3,
_Hﬁ'llz‘ams v. Precision Coil, Inc;, states: . |

If the moving party makes a properly supported motion for summary judgment and
can show by affirmative evidence that there is no genuine issue of a material fact, the

~ burden of production shifts to the nonmoving party who must either (1) rehabilitate
the evidence attacked by the moving party, (2) produce additional evidence showing
the existence of a genuine issue for trial, or (3) submit an affidavit explaining why
further discovery is necessary as provided in Rule 56(f) of the West Virginia Rules
of Civil Procedure. -

Williams v. Precision Coil, Ihc., 194 W.Va. 52, 459 S.E.2d 329, rehearing denied (1995). This

Court has further noted that:

Ifthe movant ... make|[s] this showing, the nonmovant must go beyond the pleadings
and contradict the showin gby pointing to specific facts demonstrating a “trialworthy”
issue. To meet this burden, the nonmovant must identify specific facts in the record
and articulate the precise manner in which that evidence supports its claims. As to
material facts on which the nonmovant will bear the burden at trial, the nonmovant
must come forward with evidence which will be sufficient to enable it to survive a
motion for directed verdict at trial. If the nonmoving party fails to meet this burden,
the motion for summary judgment must be granted. See Nebraska v. Wyoming, 507
U.S. 584,590, 113 S.Ct. 1689, 1694, 123 1.Ed.2d 3 17,328 (1993); Lujanv. National
Wildlife Federation, 497 1.8. 871, 884, 110 S.Ct. 31 77,3186,111 1.Ed.2d 695, 713
(1990). '

Powderidge Unit Owners Ass'n v. Highland Props., Ltd., 196 W.Va. 692, 699, 474 S .E.2d 872, 879
(1996) (emphasis added). Barnes made a properly supported motion for summary judgment, the _

Appellants failed to come forward with additional evidence to show that there is a material issue of
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fact in dispute, and the Appellants failed to cstablish that Barnes was not entitled to judgment asa
 matter of law. Thus, the trial court was correct in granting Appeﬂant’s Barnes’s Motion for
Summary Judgment.
B.  THE TRIAL COURT CORRECTLY GRANTED SUMMARY JUDGMENT
TO APPELLEE BARNES ON THE APPELLANT’S CLAIMS OF FALSE
SWEARING BECAUSE APPELLEE BARNES DID NOT VIOLATE W.VA.
CODE § 61-5-2. _ _
West Virginia Code § 61-5-2 (1923) states:
To wilfully swear falsely, under oath or affirmation lawfully administered, in a trial
of the witness or any other person for a felony, concerning a matter or thing not
material, and on any occasion other than a trial for a felony, concerning any matter
or thing material or not.material, or to procure another person to do so, is false -
swearing and is a misdemeanor. S : N
Violations of West Virginia Code 61-5-2 are almost always based on trial testimony known to be
false when made. This Couirt has specifically held that for there to be false swearing, there must be
an intention by the defendant to testify falsely and that such false swearing was wilful, knowing and
absolute and was not an expression of opinion. State v. Crowder, 146 W.Va. 810, 123 S.E.2d 42
(1961). This Court has more recently affirmed that such a claim may only rest on the accused having
offered sworn testimony given under lawfully administered oath. Farber v, Douglas, 178 W.Va.
491, 361 S.E.2d 142 (1985).
Appellee acknowledges that the statute appears to open the door to false swearing charges
based upon written statements given under oath that are known to be false when made by stating,
“and on any occasion other than a trial for a felony”. W.Va. Code § 61-5-2. Indeed, this Court has

upheld such charges when the false statements are sot forth in an affidavit given under oath lawfully

administered. See Farber v. Douglas, 178 W .Va. 491,361 S.E.2d 456(1985). However, this Court
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- hasnever exp.licitly held that st.ateme'nts made in a citation or a Criminal Complzﬁnt, even if proven
to havé been fals.e, constitute false swean'ng in Violation of West Virginia Code §. 61-5-
2——parllcula1]y where the ofﬁcer had probable cause to beheve the violation had been commltted

Here, Appeliant Grady Kelley s claim of false swearing rests upon his allegation that Officer
Barnes wrote untrue facts in the citation or the Criminal Complaint that he ﬁled against Grady
Kelle_y. First, as demonstr_ated throughout this B.r'ief, and ﬁllly shown to th¢ trial court, the evidence
is dear that Appellant actually did violate the ABCC’s Regulations. Cor.isequently, Appellee Barnes
m_ade no false statéméﬁt under any datll and cannot be held ].iable under the statute. Second, even
if -Apiaéllmt could suc’éessfully argue that the statements made by Barnes in the citétiozi or the
Criminal Complaint are unﬁue, that fact, in and of .itself.', cannot constitute false swearing under the
circiuﬁ stances, because Officer Barnes was nof placed under lawfully administered oath prior to or
upoﬁ 1ssuing the criminal citatioh or the Criminal Complaint.

" The Appelllant argues, in effect, that this Court should overrule Farber and find thaf a
lawfully administered oath ér a'fﬁ:lmation is no longer an essential element of the crime of false _
sWéaring. See Appellant Brief at T(eiting Farber v. Douglas, 178 W.Va. 491, 361 S.E.2d 142
.(1985)).‘ This Court was clear on ’_cha.t requirement, and the mere fact that the citation is in lieu of
appearing before a magistrate or that it has some language that indicates that it is.swom‘, it is not
sworn before aperson lawfui]y authorized to conduct an oath. However, this argument is immaterial
because tﬁe-information cohtaiﬁed in the citation was in fact true. Furthermore, Officer Barnes did
not .offer ﬁial testimony undef oath against Appellant, as the criminal charges were dismissed

without trial because Officer Barnes’ was not unavailable after having been suspended for an
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unrelated m‘_atter.9

The Appellant next raises the criminal complaint which was swbm befofe a magjstrate.
Again, as outlined to the trial.court, éi_nd in this Brie’f, the aHegatibns in the criminal complaiht were
true. Furthermore, the Appellant has cited to no authority, ﬁ_or can he, for the propoéition-that a civil
- cause of action is created for the crime of false swearing.'’ In the absence of any testimony under
oafh in supporf of 'the citation or the_crimiﬁal cﬁmplaint, there is no basis for Appellant’s false
swearing claims against Officer Bames.. Thus, the circuit court was correct in granting Appellee
Barnes’s Mot.ion for Summary Judgment on the claims of Grady Kell_éy.

In sum, not_ only does the evid{::nce show that the statenients made by Barmes in the citation
and the criminal complaint afe frue, but.aléo Appeliee Barnes cannot be held liable because he did
not make ahy allegations against Appeilant under ahy type of oath, sﬁom before an official
authorized to. take such oéth. For these reasons, fhe circuit court was correct in granting Officer
Barnes’s Motion for Surmnary_ T udgmént oﬁ the allegations of false swéaring by Appellant Grady
Kelley. |

Appellant Frieda Kelle'y’sl claim of false swearing rests upon her allegation that Barnes wrote

untrue facts in the criminal compiaint that he filed against her. Pirst, as demonsirated earlier

’ The Appellants cite to various other actions filed against Appellee Barnes and the City
of Williamson and the fact that many of these claims were settled. However, as the Appellants
are well aware, there is no bootstrapping of causes of action. Each case rises and falls on its own
facts, and a settlement in a case, with no admission of liability, does not establish Hability in a
totally unrelated case—especially where the facts do not support it. The trial court was correct
not to consider the facts of these other cases because they would not be admissible in the trial of
this matter. See West Virginia Rules of Evidence, Rule 404(b).

' There may be a cause of action for abuse of process or a claim for remedy under
Section 1983 if Barnes had in fact committed the crime of false swearing, but these torts were not
alleged in the Complaint.
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throughout this Brief, the evidence 1s ciéar thﬁt Frieda Kelley aétually did violate a Code section at
issue, Consequently, Barnes made no false statement underr any oath and cannot be held liable under
tlie statute. Second, even if she could -suc;:essfuily argue that the statements made by Barnes in the
criﬁinal complaint are untrue, that fact, in and of itself; cannot constitute false‘ swearing undér i:he
circumstances, because Barnes was not pl'c_lced under lawfully a&ministeted oafh prior to or upon
issuing the criminal co_rhplaint. F ﬁrtherrnqre, Barnes did not offef trial testimohy under oaﬂi against
Frieda Keiley, as the criminal chaiges w.ere dismissed without trial due to Barnes’s unavailabili.ty
.af.ter having been suspeﬁded for an unrelafed matter. In the absence of such Itestimo.ny undéf oath
in support of the complaint, there is no basis for Fr_ieda. Kelley’s false sw.earing claims agaihst
.Bames. Finally, if | the arrest was Iawful, as set forth throughout this Brief, but the criminal
complaint oth erwi.se iﬁcluded fal.sé stétements, Whicﬁ Barnes denies and has fully dem_onstrafed to
be Lmsupporfed' by the facts, Frieda Kelley could still not maintain.a claim for false_ 'sweari.ng,-due
to a lack of damageé caused by the allleged' false Sweariﬁg'.

Insum, not only does the evidence show that the statements made by Barnes in the complaint
are zrue, but also Ba:més cannot be held liable be’causel he did not make any allegations against Frieda
Kelley under any type of sworn oath. Furthermore, if Plaintiff’s arrest was lawful, any false
statements contained in the criminal 'cbmplaint did not lead to any damages to her. For .these
reason_s; the trial court was correct in granting Appellee Barnes’s Motion for Summary Judgment
because there were no material issue of fact in dispute and Barnes was entitiéd to judgment as a
matter of law as to Frieda Kelley’s claim for false swearing.

C. THE TRIAL | COURT WAS CORRECT IN GRANTING SUMMARY

JUDGMENT TO BARNES ON APPELLANT FRIEDAKELLEY’S CLAIMS
BECAUSE HER ARREST WAS LAWFUL._
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Appellant Frieda Keliey was charged with three crimes: 1) Disorderly Conduct pursuant to

West Virginia Code § 61-6-1h; 2)'Obstruction/Resi_sting Arrest, pursuant to West Virginia Code §

61-5—17(d); and 3)'Wilful disruption of a governmental process, pursuant to West Vi}ﬂgim'a Code §

| 61-6-19. The evidence in the record, and cited herein, makes it clear that probable cause existed to

arrest Frieda Kelley on all three charges. Furthermore, if probable cause existed to arrest Frieda

Kelley on any one of the three charges, ‘fheh_ the arrest was proper and Barnes cannot be held liable

for unlawful arrest or battery.
West Virginia Code § 61-6-1b provides.

Anyperson who, in a public place, any office or ofﬁce building of the state of West Virginia,
or in the state capitol complex, or on any other property owned, leased, occupied or

controlled by the state of West Virginia...disturbs. the peace of others by violent, profane,
indecent or boisterous conduct or language...and who persists in such conduct after being

requested to desist by a law-enforcement officer acting in his lawful capacity, is guilty of

disorderly conduci, a misdemearor...
WVa. Code § 61-6-1b(a).

Appellant Frieda Kelley conducted herselfin 2 manner violative ofthis statute. In particular,

both Officer John Hall and Defendant Barnes have testiﬁed that Plaintiff uttered racial shurs at

Defendant Barnes and cursed prodigiously throughout her tirade at the police station. In addition,
Plaintiff herself admits that even after she was placed under arrest, she stated as follows:

A, ... Isaid, “I’m about to shit.”

Q. Okay.
A, “You either take me to the bathroom or you can clean it up.”

Deposition of Frieda Kelley, p. 72:8-11.

Even though Frieda Kelley has denied that she used foul language or racial slurs, the above-
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quoted admission clearly shows her conduct during the event at issue. Further, she admits thatshe =~

was told to leave, bui did not do so;

Q. o So you said, “I’ve got a nephew there [at the police station], I'm not
leaving without him.” What does | Officer Barnes] say to that?

A. He just tells me to leave, leave, leave.

Q.- Okay.
A, AndIdidn’t leave.

Id. at 66:9-15.

The cumulative testimony makes it clear that Frieda Kelley was acting in a disorderly,

offensive manner in a public place, making‘ Officer Hall’s decision to arrest her praper.!!

Consequently,

bélttery._

as a matter of law, Defendant Barnes cannot be held liable for unlawful arrest or

W.¥a. Code § 61-5-17(d) states:

Any person who intentionally flees or attempts to flee by any means other than the
use of'a vehicle from any law-enforcement officer, probation officer or parole officer
acting in his or her official capacity who is attempting to make a lawful arrest of the

person,

and who knows or reasonably believes that the officer is attempting to arrest

him or her, is guilty of a misdemeanor and, upon conviction thereof, shail be fined
-not less than fifty nor more than five hundred dollars or confined in the county or
regional jail not more than one year, or both,

The facts outline above and in the Statement of Facts show that Frieda Kelley violated this

section and that Officers Hall and Barnes had probable cause to believe that this crime had been

committed. Thus, Barnes cannot be held liable for the arrest of Frieda Kelley because she actually

violated this section. Thus the trial court Wwas correct in granting summary Judgment to Appellee

" At a-minimum, the testimony of Officers Iall and Barnes and the admissions of Frieda
Kelley and Grady Kelley show that Officer Hall had probable cause to arrest Frieds Kelley,
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- Barnes for the claims of Frieda Kelley.

Finally, West Virginia Code § 61-6-19(a) states:

[f any person willfuliy interrupts or molests the orderly and peaceful process of any
department, division, agency or branch of state government or of its political -
subdivisions, he or she is guilty of a misdemeanor and, upon conviction thereof, shall
be fined not more than one hundred dollars, or imprisoned in the county or regional
- Jail not more than six months, or both fined and imprisoned: Provided, That any
assembly in a peaceable, lawful and orderly manner for a redress of grievances shall
“not be a violation of this section. : '

Again, the fact_s cited above show that Officers Hall and Barnes had probable cause to believe .that :
Frieda Kelley willfully in.termpted the orderly and peaceful process of the Williamson Police
Department- a political sub.div-ision—while they were attempting to issue citations to individuals who

had violated ABCC regulations or were mtoxicated in public. Therefore, the trial court was correct

in granting the Motion for Summary Judgment filed by Appellee Barnes for the claims of Frieda

.Kelley.-

D.  DEFENDANT BARNES WAS ONLY ACTING AT THE DIRECTION OF
THE SENIOR PATROLMAN ON DUTY, OFFICER HALL,. .

As étated inthe Statement of Facts section above, Officer John Hall was the senlior patrolmarn
during the shift relevant to this case. Officer Héll had 12 years of experience with the Williamson
Police Depa,rtment. Deposition of John Hall at 4: 10-.23. Prior to that, he had 3 years of experience
at the Kermit City and Delbarton City Police Departments. /d. Defendant Barnes 01ﬂy had 6 years
of experience during the time at issue. As testiﬁed to by Frieda Kelley and Officer Hall, when

Frieda Kdiey came into the police station and started her tirade, Officer Hall came out of the back

office to assist Barnes in dealing with her. Tt was Officer Hall who first informed Frieda Kelley that

she would be arrested if she did not leave the station. Once she refused to leave one time too many,
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it was Officer Hall who infoﬁned. her that she was undel_' arrest, Officer Bame_s then assisted Officer
Hall in chasing Frieda Kelley, but Officer Hall Was thé person to actually B_andcuff her, thereby
taking hef into custody. The evidence is ﬁndisputed and shows that Bam_es was merely a role player
in the arrest of Frieda Kelley, follo.win_g-the lead of the senior patrolman on duty. Consequently,
because it was not Bames who made the decision to arr'e.‘st Frieda Kelley, and he W_as not the
mdividual who'actually handcuffed or took the Appé_llant into custody, he cannot be held r.esponsible
for allegations of unlawful arrest of Friedﬁ Kelley or for a battery relative to such arrest, or for | |
intentional infliction of emotional distréss stemming from the arres.t.’2 Iﬁterestingi&, Ofﬁcer.HaH
~ was not named as a'defendant to the suit filed by.Fri.eda .Keney. Nonetheless, the trial court was
correét in granting Aﬁpellee Barnes’s Motion for Summary Judgment because he did not arrest
Appeliant Fricda Kelley, | |
E.  OFFICER BARNESIS ENTITLED TO QUALIFIED IMMUNITY, BECAUSE
HIS CITATTION OF GRADY KELLEY AND HIS ROLE INTHE ARREST OF
FRIEDA KELLEY AND THE FILING OF THE. CRIMINAL COMPLAINTS
DID NOT VIOLATE ANY CLEARLY ARTICULATED STATUTES, LAWS .
OR REGULATIONS, NOR DID HE ACT IN BAD FAITH OR
MALICIOUSLY OR OPPRESSIVELY TOWARD THE APPELLANTS.
Under.the doctrine of qualified immunity, public officials and employees are immune for acts
or omissions arising out of the exercise of discretion in carrying out their duties, so long as they are
not violating any known law, or actingmaliciously, fraud_ﬁléntiy or oppreSsivcly. See Parkulov. WV
Bd of Probation and Parole, 199 W .Va. 161, 483 S.E.2d 507 (1996). The determination of the

entitlement to qualified immunity is a purely legal question. See Siegertv. Gilley, 500 U.S. 226,232,

111 8.Ct. 1789, 1793, 114 L.Ed.2d 277 (1991). The common law doctrine of qualified immunity

" Again, the issue of intentional infliction of emotional distress was not raised in this

Appeal.
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is demgned to protect pubhc ofﬁmals from the threat of litigation resulting from difficult demsmns
which must be made in the course of their employment. See e, g., Clarkv. Dunn, 195 W.Va. 272
465 S.E.2d 374 (1995) Reccntly, the United States Supreme Court held that quahﬁed 1mmun1ty 15
an entitlement not to stand trial and should be made as early in the proceedings as possible so that
the costs and expenses of trial are avoided Where the defense is dispositive. .See Saucier v. Kaiz, et .'
al., 533.U.8. 194,150 L.Ed.2d 272, 121 S.Ct. 2151 (200—1). |
| To sustain a viable claim égainst employees or public ofﬁcials acﬁn‘g' within the scope of
their authori ty sufﬁc:1ent to overcome this immunity, the Appeliants must establish that the empioyee
or official, Mwhael Barnes knowingly violated a clearly established law o.r acted maliciously,
fraudulently, or oppressively. See Parkulo, Supra; Clark, supra (citing State v. Chase Securities,
Inc., 188 W.Va, 356, 424 S.E.2d 591 (1992)). |
In State v. .'Chas.e Securities, Inc., the commén law doctrine of qualiﬁed immunity was
analyzed in detail by this Court. n that case the State brought suit against Chase Securities, Inc.
(hereinafier “Chase”), a brokerage company, to recover damages for losses sustained by the
consoli.dated fund. Id., 188 W.\}a. at 592, 424 S.E.2d at 357. Chase filed a third-party complaint
against members of the Board of Investments (hereinéftcr “.State Board”) alleging that board
members’ approval of certain large transactions which resulted in financial losses to the State,
rendered it liable to the board members. /4. The circuit court dismissed Chase’s third-party
complaint against the board on the grounds that it was immune from suit, and Chase appealed. Jd.
* This Court upheld the State Board’s dismissal from suit, finding that the members of the State Board
were entitled to qualified immunity for the discretionary decisions tliat they made regarding

investment transactions. /d., 188 W.Va. at 597, 424 S.E.2d at 362. This Court relied upon federal
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| court decisioas explaining the concept of qualified immunity and- com’mented that qualified
immunity is deSLgned to “insulate the decmon makmg process from the harassment of perspective
litigation,” Id 188 W.Va. at 596, 424 S.E.2d at 361. Later, th1s Court quoted Westfall v. Erwin,
a Umted States Supreme Court opinion, whlch stated “the prov1s1on ofi 1mmun1ty rests on the view
that the threat of liability will make federal ofﬁ01als ttmld n carrying out their official dutles and
that effective government will be promoted if ofﬁ(:lals are freed by the cost of fixations and often |
frtvolous damage suits.” 7d. (quoting Westfall v. Erwin, 484 1.8. 292, 295-96, 108 S.Ct. 5 80, 583,
98 T.EA.2d 619, 625 (1988)). -
This Court also adopted the test articulated by the United States Supreme Court in Harlow
V. F zrzgemld 457 U.S. 800, 812 (1 982) to guide lower courts in determining the applicability of the
doctrlne of qualtﬁed 1mmun1ty for the acts of public offici als. See id. Tn Harlow, the United States
Suptem_e Court held that “government officials performmg discretionary functions generally are
shielded from civil damages insofar as their conduct does not violate clearly estabhshed statutory
or constitutional rights of Wthh areasonable person would have known.” Chase, 188 W.Va. at 597,
424 S.E.2d at 362 (quoting Han’ow V., Fitzgemlc{—, 457 U.S. 800, 818 (1982)). Furthermore, “[I]f a
| public officer . . . is either authorized or required, in the exercise of his judgment and discretion, to
make a decision and to perform acts in the making of that decision, and the decision and acts are
within the scope of his duty, authority and jurisdiction, he is not Hable for negligence or other error
in the makihg of that decision, at the suit of a private individual claiming to have been damaged
thereby.” Clark, 195 W.Va. at 278, 465 S.E.2d at 380 {quoting Footnote .7, City of Fairmont 2
Hawkins, 172 W.Va. 240, 304 S.E.2d 824 (1983)).

Michael Barnes, while employed as a police officer by the City of Williamson, was required
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1o mai(e difficult decisions regﬁrding the exercise of his duties. Circumstances routinély forcepolice
officers to make difficult decisions regarding whether a violation of the law has occurred and
Whether an'individual shou]d be arrested. There is no evidence that Officer Barnes knowingly
Vlolated a clea:rly estabhshed law, or acted mallclously, fraudulently, or oppressively with respect
to the issuance of a 01tat10n to Grady Kelley or in his role in the arrest of Frieda Kelley or in filing
Criminal Complaints against the Appellants. In fact, the evidence demonstrates that Grady Kelley
was in violation of the ABCC regulations at issue and that his citation and the Criminal Complaint
were, therefore, in accordance with all known and articulated standards, and not .'malicious or
oppréssiVe. As 116ted above, “ gé\}emment officials perfonning discretionary functions geﬁeral_ly are
shielded from civil damages insofar as their conduct does not viofate clearly established statutory
- or constiiutional rlghté of Wh1ch areasonable person would havé known.” Statev. Chase Securities,
Inc., 188 W.Va. at 362, 424 S.E.2d at 597 (quo‘ung Harlow v. Fitzgerald, 457 U.S. 800, 812 (1982).
| The Court explained further that the term “reasonable person” is defined as a “a reasonable public
official occupying thé same position as the-defendant public official.” d. atn. 16,(citing Anderson
v. Creighton, 483 U.S. 635 (1 987)): These facts show no bright line violation, as required to
overcome qualified immunity. Thus, Appellee Barnes is entitléd to summary judgment, an issue that
the Appellants have not disputed in their Brief.

Appellee Bames was also faced WIth the discretionary decision as to whether to follow
Officer Hall’s directives by assisting in the chase, capture, and arrest of Frieda Kelley and preparing
the criminal complamfts. There is no evidence that Barnes knowingly violated a clearly established
law, or acted maliciously, fraudulently or oppressively with respecf to the actions alleged by either

of the Appellants in the Complaints. In fact, the evidence demonstrates that Grady Kelley admitted
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to Ia.a\}ing violated ABCC regulations and Frieda Kelley was acting in a belligerent, disiorderly
manner in violation of the West Vii'gz'm'a Code, she was warned to cease Such conduct on numerous
occasions, and she refused. Her arrest was, therefore, in accordance with aII known and articulated
standérds and not maliclous or oppressive. Furthermore, it was Officer John Hall who placed her
under arrest and handguffed her, not Appellee Barnes-he merely assisted in éatching her after she
ran. These facis shoiiz fii) bright-line violation of Suclistandards as required to overcore qualified
immunity. Thus, Barnes is entitled to summary judgment and the Appellant has not argued
otherwise. Therefore_, this Court should affirm the decisions of the Mingo County Circuit Court
- “should be affirmed. | |
CONCLUSION

The Circuit Court was correct in granting Officer Barnes Motions for Summary- .Tiidgrnent '
as to ea,cli of Appellants’ claims. With respect to the asserted battery chaige and the unlavifful arrest
charge by Gradyi Kelley, his presence with six other individuals in the bar after the time prescribed
by the ABCC afﬁrmatively and concluswely demonsuates that the citation for the violation of the
regulation was lawful as was the Criminal Complaint, which precludes a claim for battery. With
respect to the false swearmg charge on the citation or the Criminal Complaint, not only did Appel]ee. .
Barnes never make a false statement, but also a false statement in a citation or Criminal Complaint,
neither made under oath administered by a lawfully authorized person to administer such oath, evén
if proven to be falée, cannot serve as the basis for a violation of West Virginia Code § 61-5-2.
Additionally, Appeliee Barnes is entitled to qlialiﬁed immunity because the issuance of the citation
and the filing of the Criminal Complaint were conclusively and irrefutably lawfiil. Consequgnﬂy,

Appeliee Barnes’s qualified immunity is not defeated as a result of any “violation of a clearly
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arti culated statute, Iaw rule, regulauon or standard or other malicious or oppresswe act ¥ The Mingo
County Cn cuit Court was correct in granting Bames s Motion for Summary J udgment because there
are not dlsputed material facts and he is entitled to Judgment as a matter of law on all of the clalms
alleged by Grady Kelly._ Furtllennore, Appellee Barnes is entitled to quah'ﬁed immunity from all nf
the claims of Appellant Grady Kelley. |

As to the claims of Frieda Kelley, the undlsputed facts establish that in the early morning
hours of Sunday, July 23, 2000, Appellee Michael Barnes assisted Officer John Hall, the senior on-
duty police officer with the Cityof Williamson in the capture and arrest ofrieda Kelley for causing
a drstu:rbance at the City of Williamson police station. Fueda Kelley’s son, Appel]ant Grady Colin
Kelley 11, was at the pohce stat10n being issued a citation for having people in his bar after hours i n
violation of ABCC regulatidns. Appeliee Barnes and Officer John Hall took Mr. Keﬂey and six of
his customers to the police station. The purpose of this transport was so that Barnes could look up
the statute number for the ABCC violation to 1ssue a citation fo Mr. Kelley, and to determine if the
customers were intoxicated, thus Violating W. Va. Code, § 60-6-9(a)(1).

The circuit court was correct in granting Officer Barnes’s Motlon for Summary Judgment
as to each of Fneda Kelley’s claims. First, Appellee Barnes cannot be held liable to Frieda Kelley
based upon her claims because Barnes did not order F rieda Kelley’s arrest and was merely assisting
the senior patrolman, Ofﬁcer Hall’s decision to arrest her. Wrth respect to the asserted battery claim
and the unlawful arrest claim, in particular, Frieda Kelley admittedly acted in a disorderly manner,
even alter she was arrested, and admitted that she had been warned several times o vacate the
premises. This evidence conclusrvely demonstrates that the arrest of Frieda Kelley for violation of

Wesr Vzrgzma Code § 61-6-1b was lawful, thereby precluding claims for unlawfui arrest and battery.
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Likewise, the faefcs outlime above demonstrate he had probable cause to believe that Frieda Kelley
was guilty of obstruction/r 351st1ng arrest, in v1olat10n of Wesr Virginia Code § 61-5-17(d) and of the
' Wﬂful dlsruptzon of a-governmental process n v101at1011 of West Virginia Code § 61- 6 19. Thus
| the trial court was correct in fi inding that Appellee Ba,rnes did not comrmt the alleged torts when he
assisted Officer Hall in catehmg the fleeing Frieda Kelley. |
With respect to ﬂ_le false sweaﬁng charge, not only did Barnes never make a false statement,
but also a false stafement in a criminal complaint not made under oath administered bya iawfully -
authorized person, even if pfoven false, cannot serve as the basis for a violation of West Virginicz
Code § 61-5-2, as ﬂ’llS Court has prev1ous1y found.
Fmally, he1 e again Appellee Bames is entltled to qualified immunity on the claims of Frieda _
Kelley because hisrolein the arrest was conclusively and irrefutably lawful. Consequently, Appeﬂee
Bame55 qualified immunity is not defeated as sresult of any violation of a clearly articulated statute,
or other malicious or oppressive act. The circuit court was correct in granting Appellee Bames s
~ Motion for Summary Judgment as to the claims of Frieda Kelley, Thus, the Circuit Court of Mmgo
County was correct in issuing both Orders granting Appellee Barnes’s Motio_ns for Summary
.Tudgme_nt and thi.s Court should affirm the decisions of .the Circuit Coﬁrt of Mingo Ceunty.
WHEREFORE, for the forgoing reasons, Appellee Barnes moves this Honorable Couﬁ to

affirm the decision of the Mingo County Circuit Court.

MICHAEIL BARNES
By Counsel,

. Bsquire (WV BarNo, 7486)

Vaughn T. Sizemore, Esquire (WV Bar No. 8231)
BAILEY & WYANT, P.L.L.C.

500 Virginia Street, Suite 600 (25301)

Post Office Box 3710

Charleston, West Virginia 25337-3710

(304) 345-4222
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