IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

ESTHER GIBSON,

Appellant,

V. - . APPEAL NO. 33313
S Greenbrier County Circuit Court No.: 03-C-121(R)

CILER
i 1 L::s

L WRC

e

LITTLE GENERAL STORES, INC.,

DL

Appellee.

P P

AT g e P £ 5 S

SORY L. PERRY TT, CLERK
UPREME COURT OF APPEALS |
. OEWESTVIRIGINIA J

i

f (AT R

s

APPELLEE'S BRIEF

Shawi C. Gillispie (WV Bar No. 8015)
MacCorkle, Lavender, Casey & Sweeney PLLC
P.O. Box 3283 :
Charleston, West Virginia 25332-3282

(304) 344-5600-Telephone

(304) 344-8141-Facsimile

Counsel for Appellee

343520-1.wpd



TABLE OF CONTENTS

TABLEOF AUTHORITIES ... . ... e

KIND OF PROCEEDING AND NATURE OF RULING BELOW . . . . . ... .. ..

STATEMENTOF FACTS . . . .. ... .. e e

RESPONSE TO ASSIGNMENTOFERROR . . . . . . ¢ . ..o S

POINTS AND AUTHORITIES . . . .. .. R e

~ DISCUSSION

A. Summary judgment was appropriate, as the Plaintiff f_ailed to present
evidence sufficient to create a genuine issue of'mate_rial fact ... ...

CONCLUSION

CERTIFICATE

343520-1.wpd

OF SERVICE



TABLE OF AUTHORITIES
Cases

Aluise v. Nationwide Mut. Fire Ins. Co., 218 W. Va. 498, __,

625 S.E.2d 260,266 (2005) . . . . . . e e .45
~ Chafin v. Gibson, 213 W. Va. 167, 171, 578 S.E.2d 361, 365 (2003) . . . ... . .. 4
Hoskins v. C & P Tel. Co., 169 W. Va. 397, 400, 287 S.E.2d 513,515 (1982) . . . 5,6

Hoskins v. C & P Tel. Co. of W.Va.,169 W .Va. 397, 400,
287 S.E.2d 513, 515 (1982),
citing Felty v. Graves-Humphreys Co.,

818 F.2d 1126, 1128 (4" Cir. 1987) . . . . . . . . U N 56,7
Jividen v. Law, syl. pt. 5, 194 W. Va. 705, 461 S.E.2d 451 (1995) . . . . . L .4
Lovell v. State Farm Mutuai Ins. Co., 213 W. Va. 697, 703, -

584 S.E.2d 553, 559 (2003) . . . . . i h oo e 4
Marcus v. Holley, 217 W. Va. 508, ___, 618 S.E.2d 517,525(2005) . .. ... ... 4

Mrotek v. Coal River Canoe Livery, Ltd., 214 W.Va. 490, 493,
590 SE2d 683, 686 (2003),
citing Wllllams v. Precision Coil, Inc., 194 W.Va. 52, 61,
459 SE2d 329,338 (1995) . . . . . . ... 6,7

Painter [v. Peavy], 192 W. Va. [189,] 192-93, 451 S.E.2d {755, ] 758-59 (1994)
(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252,

106 S. Ct. 2505, 2512, 91 L. Ed.2d 202,214 (1986)) . . . . . . . . . . . . .. 4
Toth v. Board of Parks and Recreation Comm'rs,, 215 W. Va. 51 56,
593 $.E.2d 676,581 (2003) . . .. ... ... ... e e e ... 4
Wllham v. Precision Coil, Inc., 194 W.Va. 52, 459 S.E.2d 329 (‘1995) ....... 5,6
_Ruies - |
W.Va. R.Civ. P.BB(C) . . . . o o o e e e 3
WVa. R.Civ.P.5B{E) . . . . . . e e 4

" Publications
Franklin D. Cleckley ef al., Litsqatlon Handbook on West Virginia Rules

of Civil Procedure § 56(c)[b], at 935(2002) . . . . . . . . . . . . oo 4

343520-1.wpd T



KIND OF PROCEEDING AND NATURE'OF RULING B-ELOW
~ This is a negiigenée action arising from an incident that allegedly occurred at the
Appellee’s gas station located ih Charmco, Greenbrier County, West Virginia on June 5,
~ 2001. The Circuit Court of Greenbrier Couhty determined that there was no genuine issue
as to any material fact aﬁd granted the Appellee’s/Defendant’'s motion for summary
judgment; finding, among other things, that the Appellant-fa.iled to present evidence as o
-whether or not the gasoline pump malfunctioned. Further, the Court found that
Appellant/Plaintiff did ndt have any factual s_uﬁport for her statement that the gasoline
pump malfunctioned. The Court found the only statements regarding the same were
Appellant's/Plaintiff's self-serving assertions, with no factual support, and a conclusory
affidavit containing unsupportéd speculatioh. The Court granted Appellee’s/Defendant’s
Motion fo_r Summary Judgment by Order dated June 2, 2008.
STATEWNENT OF FACTS
This is a negligence action a.rising from an incident on June 5, 2001 in Charmco,
Greenbrier Co.unty,_ W_est Virginia. Appellant’s claim concerns allegations that Appelle was
responsible for an accident involving Appellant on June 3, 2001, in Charmco, Greenbrier
County, West Virginié. Appellant, Esther Gibson, was attempting to fill her vehicle with
gasoline at th.e Little General location at Route 80, Charmco, West Virginia, when she
~alleges the pump malfunctioned and caused the hose to come out of the gas tank of her
vehiéle while it Was pumping gasoline. The Appellant claims s.he was doWsed with

gasoline as a result, with the gasoline spewing onto her head, face, eyes, arms and chest.
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Appellee states that its equipment was working properly. There was zero evidehce'
in this case to support Appellant’s claim that the gasoline pump malfunctioned, other trhan
her own self-serving assertions and conclusory affidavit confaining unsupported

| speculation regarding the same.
| RESPONSE TO ASSIGNMENT OF ERROR

The Circuit Court was correct in determining that the Appellant's own self-serving
assertions and unsupported speculati\fe and cohclusory affidavit is insufficient to create a
gen_uine issue of matéria[ fact. |

POINTS AND AUTHORITIES

Summary Judgemenf is appropriate as the Appellant failed to p’resént evidence
sufficient to create a genuine issue of material fact, because_AppeIlé_nt’s own self-serving,
unsupported specuiétive and concluéory affidavit, without'adnﬂissibie evidence to support
ihe same, is insufficient to create a genuine issue of material fact pursuant to West Virginia

_ law.’

Aluise v. Nattonmde Mut. Fire Ins. Co., 218W Va 498, |
625 S.E.2d 260, 266 (2005) :

Chafin v. Gibson, 213 W. Va. 167, 171, 578 S.E.2d 361, 365 (2003)

Hoskins v. C & P Tel. Co., 169 W. Va. 397, 400, 287 S.E.2d 513, 515 (1982)

Hoskins v. C & P Tel. Co. of W.Va.,169 W.Va. 397, 400,

287 S.E.2d 513, 515 (1982),
citing Felty v. Graves-Humphreys Co., 818 F. 2d 1126 1128 (4" Cir. '1987)

Jividen v. Law, syl. pt. 5, 194 W. Va. 705, 461 S.E.2d 451 (1995)

Lovell v. State Farm Mutual Ins. Co., 213 W. Va. 697, 703,
584 S.E.2d 553, 559 (2003}
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Marcus v. Holley, 217 W. Va. 508, , 618 S.E.2d 517, 525 (2005);

Mrotek v. Coal River Canoe Livery, Ltd., 214 W.Va. 490, 493,
590 SE2d 683, 686 (2003),
citing Williams v. Precision Coil, Inc., 194 W.Va. 52, 61, -
459 SE2d 329, 338 (1995).

Painter [v. Peavy], 192 W. Va. [189,] 192-93, 451 S.E.2d [755,] 758-59 (1994)
(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252,
106 8. Ct. 2505, 2512, 91 L. Ed.2d 202, 214 (1986))
Toth v. Board of Parks and Recreation Comm'rs., 215 W. Va. 51, 56,
593 S.E.2d 578, 581 (2003).

W. Va. R. Civ. P. 56(c)

W. Va. R. Civ. P. 56(e)

Franklin D. Cleckley et al., Litigation Handbook on West Virginia Rules
of Civil Procedure § 56(c)[b], at 935 (2002) "

DISCUSSION
A. Surﬁmary judgment was appropriate, as the Appeilant failed to
present evidence sufficient to create a genuine issue of material
fact.

Summary judgment is appropriate “if the pleadings, depositions, ansWers to
interrogatories, and admissions of fil_e, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as .a matter of law.” W.- Va. R. Civ. P. 56(c). For purposes of Rule 56, “‘a
‘genui_ne issue’ .. is simply bne half of a trial worthy issue, ahd a genuine issue .does not
arise unless there is sufficient evidence faVoring the non-moving party for a reasonable jury
to return a verdict fbr that party. The opposing half of a trial worthy issue is present where

the non-moving party can point to one or more disputed ‘material’ facts. A material fact is

‘one that has the capacity to swéy the outcome of the litigation under the applicable law.”
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Jividen v. Law, syl. pt. 5, 194 W. Va. 705, 461 S.E.2d 451 (1995). See also, Marcus V.

Holley, 217 W. Va. 508, __, 618 S.E.2d 517, 525 (2005) (same); Chafin v. Gibson, 213
W. Va. 167, 171, 578 S.E.2d 361, 365 (2003) (same);
To resist é motion for summary judgment,

“the party opposing summary judgment must satisfy the burden of
proof by offering more than a mere ‘scintilla of evidence,” and must produce
evidence sufficient for a reasonable jury to find in a nonmoving party's favor."
Painter [v. Peavy], 192 W. Va. [189,] 192-83, 451 S.E.2d [755,] 758-59
(1994) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252, 106 S.
Ct. 2505, 2512, 91 L. Ed.2d 202, 214 (1986)). Moreover,

[sJummary judgment is appropriate where the record taken as awhole
could not lead a rational trier of fact to find for the nonmoving party, such as
where the nonmoving party has failed to make a sufficient showing on an
essential element of the case that it has the burden to prove. '

_ - Syl. pt. 4, Painter.
Toth v. Board of Parks and Recreation Comm'rs, 215 W. Va. 51, 56, 593 S.E.2d 576, 581

{2003). See also, Loveli v, State Farm Mutuai Ins, Co., 213 W. Va. 687, 703, 584 S.E.2d

553, 559 (2003) (*The party oppbsing summaryjudgment must satisfy the burden pf proof
by offering more than a mere scintilla of evidence and must produce evidence sufficient
for a reasonable jury to find in a nonmoving party's favor. The nonmoving party must offer
some concrete evidence from which a reaéonable finder of fact could return a verdict in
his/her favor or other significant prbbative evidence tending to support his/her case.’

Franklin D. Cleckley et al., Litigation Handbook on West Virginia Rules of Civil Procedure

§ 56(c)[b], at 935 (2002) (footnote omitted).” Evidence subr_ﬁitted in opposition to a motion

for summary judgment must be of the same quality as evidence that would be admissible

attrial. W. Va. R. Civ. P. 56(¢). See alsb, Aluise v. Nationwirde Mut. Fire Ins. Co., 218 W.
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Va. 498, _._,_., 625 S.E.2d 260, 266 (2005) (“in deciding a motion for summary judgment,

a court may rely only on material that would be admissible at trial”); Hoskins v.C & P Tel.
Co.. 169 W. Va. 397, 400, 287 S.E.2d 513, 515 (1982) (allegatiohé contained in affidavits
that would be.inadmissible in court cannot be used to respond to a motion for summary
judgment). For example, “unsupporte_d speculation is not sufficient to defeat a summary
| judgment motion.” Ld_,._r at 400.

Here, the Appellant argues that the court incorrectly based its ruling after his
evaluation of the wéight, credibility and sufficiency of the evidence. This is not true. The
Court did not weigh the evidence or determine the truth of the mafter, th’e Court correctly
found that Appellant’s evidence was based solely on unsupported speculation and
conjecture. ‘As stated above, “on a motion for summary judgment, o'niy reasonable

inferences from the evidence need be considered by the court; the court need ot credit

purely conclusory allegations and indulgent speculation...” William v. Precision Coil, Inc.

194 W.Va. 52, 459 S.E.2d 329 (199%5). Furfher, as this Court has.found, “unsupported
speculation is not sufficient to defeat a summary judgment r.notion."li_q. Further, in the
above case, the Court found “...that a genuine issue of material fact cannot be created
_ ;chrough mefe speculation or building of one inference upon another.” |d.

In this case, Appellant has utterly failed to provide any supporting affidavits io
corroborate her self-serving statements and unsupported speculation, énd has further
failed to identify specific facts in the record and articulate the precisé manner in whfch that
evidence supports her delay in discovering the causal connection between her injuries and

Appellee’s actions. Accordingly, she has not established the existehce of a genuine issue
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| of material fact with respect to her knowledge of a causal connection between her injury
and Appelle’s alleged actions.
lh this case, the Circuit Cert correctly fou-nd that “despite the é[iegaﬁons in the
Complaint in which thé Plaintiff alleges that the defendant’s gasoline pump malfunctioned,
the Plaintiff has failed to producé evena é.cinti!la of evidence to support her claim.” (Order
Granting Summary Judgmeﬁt, June 2, 2006.) Further, the Circuit Court correctly found that

| “Self-serving assertions, without factual support in the record, will not defeat a motion for

summary judgment.” Mrotek v. Coal River Canoe Livery, Lid., 214 W.Va. 490, 493, 590

SE2d 683, 686 (2003), citing Williars v. Precision Coil. Inc., 194 W.Va. 52, 61, 459 SE2d

329, 338 (1995). (Order Granﬁng Summary Judgment, June 2, '2006.) It further found that
“unsupported speculation is not sufficient to defeat a summary judgment motion.” Hoskins

v. C & P Tel. Co. of W.Va., 169 W.Va. 397, 400, 287 S.E.2d 513, 515 (1982), citing Felty

v. Graves-Humphreys Co 818 F.2d 1126, 1128 (4" Cir. 1987), and that “plaintiit has not

produced evidence through discovery, or in response to Defen.da.nt’_s Motion for Summary
Judgment, sufficient to permit a trier of fact to consider such claims without' completely
basing any such claims upon pure speculation and conjecture.” (Order Granting Summary
Judgment, June 2, 2006.) |

Further, the Circuit Court correctly followed West Virginia law in this case. In

Hoskins v. C & P Tel. Co., 169 W. Va. 397, 400, 287 S.E.2d 513, 515 (1982), this Court

held that aliegétions contained in affidavi-ts that would be inadmissible in court cannot be
used to respond to a motion for summary judgment. In the instant case, Appellant’s
affidavit attached to her response to the Motion for Summary Judgment was conclusory
ih nature and only contained statements based solely on unsupported speculation and

343520-1.wpd 6



conjecture. Obviously, allegations that are clearly based solely on unsupported
speculation and conjecture would not be admissible in court and thereforé, those same

allegations cannot be used to respond to a motion for summary judgmeht via affidavit.

Further, in Hoskins, this Court held that “unsupported speculation is not sufficient to defeat

a summaryjudgmenf motion.” Hoskins v. C & P Tel. Co. of-W.Va., 169 W.Va. 397, 400,

287 S.E.2d 513, 515 (1982), citing Felty v. Graves-Humphreys Co., 818 F.2d 11286, 1128

(4" Cir. 1987), |

Moreover, fhe Circuit Court correctly held “plaintiff does not have any factual support

- for her statement that the géso[ine pump malfunctioned. The only. state-ments regarding
the same are Plaintiff's self-serving statements, with no factual support, and a conclusory.
affidavit containing unsupported speculation.” (Order Granting Summary Judgment, Juné

2, 2006.) As this Court has held, “self-serving assertions, without factual support in the

‘tecord, wilt not defeat a motion for summary judgment.” Mrotek v. Coal River Canoe Liveiy,

Ltd., 214 W.va. 490, 493, 590 SE2d 683, 686 (2003), citing Williams v. Precision Coil, Inc.,
194 W.Va. 52, 61, 459 SE2d 329, 338 (1993).

According!y, the Appellant has failed to present admissible evidence sufficient to
create a genuing issue of material fact and to support her claim against the Appellee.
Since the Appellant did not and cannot present admissible evidence to support her claim
against the Appellant, the judgment of the Circuit Court of Greenbrier County granting

Appellant’s motion for summary judgment should be affirmed.
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CONCLUSION

For the foregoing reasons, the judgment of the Circuit Court of Greenbrier County

should be affirmed.
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