ve. ' CASE NO:

TN THE STATE SUPREME COURT OF APPEALS
' WEST VIRGINIA

STATE OF WEST VIRGINIA Ex Rel.
GREGORY WAYNE FRITZMAN

Petitioner

THE HONORABLE MARK A. KARL, Judge
Circuit Court of Marshall County

 ANTHONY S. BAYLISS, Attornmey at Law

112 Roane Street '
Charleston, WV. 25305

Respondent®s

WRIT OF MANDAMUS/PROHIBITION

JURISDICTION

Comes now the Gregory Wayne Fritzman, (Petitioner hereinafter) by
bepria Persons and pursuant to West Virginia Code § 53-3—1 and files his
Writ Qf Mandamus , and present the following: |

STATEMENT OF FACTS

Petitioner filed a2 Writ of Habeas Corpus in accordance to West Virginia
Code § 53-4A;1, and in accordance to ?ost—Conviction Habeas Corpus Rule 3
(a)(1), before the Circuit Court of Marshall County on June 17, 1999. The
Honorable Clerk of Court in accordance to Post~Conviction Hﬁbeaé Corpus Rule

3 (b) docketed the case; styled Fritzman v. Painter. The case was asgigned to

the Honorable Mark A. Karl. (Civil Action No. 99-C-130.)




Peti?ipner's Case sat before the .Circﬁit Court' of Ma;shall CouhtY'S
Judge, from 1999, until sgg}te_m'har 2003, (SER APPENDIX 1)
| Petitioﬁér,rbeéause his QCase sat:before'the.circuit Court éf Mawrshall
Countj over,é.span cf.four (4) years without any adjudication Prqceading,
filed a'Patition ta the West Virginié State Supreme Court of Appeals, and on
- Beptember 22, 2Q03, the Supreme Court entgred an ORDER granting tha Pétition.
(SEE A‘P]?ENDIX 2). |
 .Ufoﬁ the dﬁDER FROM THE Supreme court, the Circuit Cbﬁrt of Marshall
Cduuty.agpéinted Attoruey‘Aﬁthony S. Bayliss of 112 Roane Street, Charl&stog

West Virginia, 25305 to represent Petitioner and to file with—in sixty (60)

days an Amended Habeas Petition, and to this_date, thig has mnever been done.

(SEE APPEWNDIX 3)

Petitioner, in good faith effort, has written to Attorney Bayliss, and

has tried to communicate to determine what the status of his case. Attorney

Bayliss has had the casé for abdut four (4) years, without a hearing, nor any

assistance in filing én Amended Petition, as.ordered. Anthony.Bayliss, after
four (4) years, ' has mever .Written_ or answered ény of the Petitioner's
corregpondence, |

This is a clear violation of the Rules of Professiomal Conduct, Client

Lawyer Relationship,'Rule 1.3 Diligence, which reads:

"A lawyer  shall act with reasonable diligence and promptness in

representing a client", which the Supreme Court ruled it requires a lawyer to
act with reasomnable diligence and promptness in representing a client, when
he failed tc submit a writtensettlement, as a result of which his client's

case was dismissed, and then failed to tell his client that the case had been

dismigsed, and then failed to file an Appeal. Lawyer Disciplinary Bd. v

Scott, 213 W.Va. 209, 57% S.E. 24 550, 2003 W.Va. LEXISL7 (2003).



- Also Rule 1.4, Communication which reads: "(a) A Lawyer shall keep a

. client ‘reasonably informed about the status of a matter and promptly comply

with reasonable tequest_for information. (b}.A Lawyer shall explain a matﬁe:
to thé extent réasonably nacessary to permit ‘a client to make informed
decisions-regarding the representation; |

| Artorney Bayliss also violated W. Va._Rule of Professional Conduct 1.4,
by falllng to return client's phone calls, falllng to prov1de clisnt with
sufficient 1nformat10n te participate in deciqlons, falljng to advise clisnt
that he had not filed a civil action, failad to advise client tﬁat the statue

of liﬁitations"had run out on a claim, and failed to fulfill reasonable

client expectations for information conslstent with client's best interest.

Lawyer Disciplinary Bd. V. Wheatom, 216 W.Va. 673, 610 S.E. 2d 8, 2004 W.Va. |

LEXIS 146 (Nov. 12. 2004).

The Petiticner's Habeas Cofpus is civil in nature, snd it should have
been properlf amended as the Court so Ordered, and neither the Court of
Attorney Bayliss has takén cofrective actions to protect the Petitioner's
Constitutional Rights._

Petitioner has.filed various letters to attorney Bayliss, and to the Court
in an effort to have communication with his appointed Coumnsel. The Court or
the Attornéy Wlll not -communicate with the Petitioner in order to have his

.Habeas Corpus Petition-adjudicated in a timely manner. Attorney Bayliss has
.failed to file proper motioné. Nothing has been dome as to this date to the

best of the Petitioner's knowledge and beliefs.

It is with this, the Petitlioner seeke Justice in an ORDER to the Circuit

Court Judge, to file the Petitioner's cese in a timely manmner afforded,

pursuant to Rule # 1, of the West Virginia Rules of Civil Procedure.



- MEMORANDUM OF LAW

This Court has held in, State ex rel. Kucera v, City of Wheeling, 153

W.Va. 538, 170 S.E. 24 367 (1969), "a writ of wondamus will not be issued,

unless three élemants co—exist:
.<1) "A clear legal right in the Petitioner to the relief
sought. | . |
(2) ;.A legal duty on the ?art of Respondent to do the thing
which the Petitioner seeks to compel, and

(3)  The absence of another adequate remendy."

The Court ruled "Obviously, persons who are imprisoned, do not lose

their Comstitutional Right to use the Courts to seek or obtain Justice." The

Court further stated, "An implied Right of Action may arise from the langusge
of this section providing that [t]he Courts of this State shall be open, and

every person, for an injury done to him, in Jbis person, property or

‘reputation, shall have remedy to due course of law." Hurley v, Allied Chem.

Corp., 164 W. Va. 268, 262 S.E. 2d 757 (1980). West Virginias Constitution

Article III, Section 17, further holds, "The Courts of this State shall be

open, and every peréon, for am injury domne to him, in his person, property oxr .

reputation, shall have remedy by due course of law; and Justice shall be
administered without sale, denial.or delay,"”

Petitioner had met the requirements set forth in State ex rel, Xucera v.

City of Wheeling, supra, i.e., (1) a clear right;...Petitioner has a clear

- right to due process of law to Post Habeas Corpus relief in accordance to

Rule 3 (2)(1) W.Va. Code 53-4A-1, 2s he is incarcerated at the Mount Olive
Correctlonal Compiex. The iséues presented in the Petitloner's Habeas Corpus
Pefition before the Circuit Court of Méréhall County, is supported by clearly
established laws handed down by the West Virginia State Supreme Court,

Statutory Law, 1.e., West Virgimia Code, and other decisions by wvarious




.-Courts. Wolff v. McPonnell, 31 L. Ed. 2d 263 (1972); Ruséell v, Qliver, 552

F. 24 115 (4th Cir. 1977); Gillespie v. Kendrick, 265 S.E. 2d 537 (W.Va.

1980);' Cooper v, Gwinn, 298 S.E. 24 781 (w. Va. 1981); Woodring v. Whyte,

245 §.%. 2d 238 (1978); Rhodes v. Chapman, 69 L. Ed. 2d 59 (1981)

(2) a legal duty on the part of Respondent; ...Applying the Post Haheas
Corpus Rules, 4(b) initisl review; appointment of coungel to file amended
_Petition, .

There is a presumption of_coﬁstitutionality with regard to

leglslation. However when a legislative enactment either

substantially impairs vested rights or severely limits

existing procedural remedies permitting court adjudication of

cases, then the certain remedy provision of Article IIT,

Section 17, of the West Virginia Constitution is implicated.

W.Va. Constitution, Article IIT, § 17 ("The Courts of this

State shall be open, and every person, for an injury done to

him, in his person, property or reputation, shall have remedy

by due course of law; and justice shall be administered

without sale, demial or delay.")

(3 The absence of another adequate - remedy}..."Petitioner is
incarcerated and has po other avenue for relief. Petitioner's Habeas Corpus
was filed over Seven (7) years ago and Attbrney Bayliss has not filed or
correspondened with the Petitloner. The Circuit Court has mnot taken
corrective measures to eXpe&ite the Judicial Proceeding in this case.

WHEREFORE: RELIEF SOUGHT:

(1) Petitioner seeks an ORDER to have a new Attorney appointed to properly
represent the Petitioner.

(2) Petitioner seeks an ORDER to request the Honorable Judge Mark Karl, and

Attorney Bayliss, to show cause, if any, why they have not procured, and or
taken propef hearing on Petitioner's Habeas Corpus and to step down from the
Petitioner’s Case.

{(3) The Petitioner Moves this Homorable Court ﬁo issue zn ORDER to the

Circuit Court Judge of Marshall County, to show cause, if any, why the

Petitioner's relief sought should not be granted.



_(4}}. Petitioner méves thisr Honoraﬁlé Court for an immediate Relief from
incarceratlon for such egreglous 1njust1ce in his Cas

(5) Petltioner seeks any and all Relief from this Honorable Court as it
deéms just and;proper according to_the Laws and Constitution of this State

. and- the United States Constitution.

Respectfully Submitted on this gfzzday of February, 2007.

«Wﬁl/ %?Z/

GFE@ERY FﬁiTﬁﬂAN Doc # 25641 _
Mt. Olive Correctional Complex
One Mountainside Way

Mt. Olive, WV. 25185




Q

VERIFICATION

o | | o o
NQW' comes the Petitioner, {ﬁ;ﬂgzﬁmfuf Q%%@kﬁi f%&ffﬁﬁﬁ%ﬁ by pro-se, and

belief, and have foered by him in good faith,

Respectfully;

Crégory Wayne Fritezman

‘Mt. Olive Correctional Complex
One Mountainside Way

Mt. Olive, WV. 25185

IF THE STATE OF WEST VIRGINIA
COUNTY OF FAYETTE, TO WIT:

 Writ of Prohlbltlon are true and correct,

250/

statesg that the facLs and 1nformat10n contalned in hlS Writ of Mandamus and

to the best of his knowledga and

to the best of his ability.

&,2//2/ b

poc#

DATE ‘

Taken, sworn and subscribed to before the undersigned authority on this

| f&iﬁ&v-day of'February, 2007.

-_\_,_
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£
f; | ’?'{*";S/
&%ﬁ ﬂ)ajjﬁuM4gL;

= P } OFFIGIAL SEAL
e = 3 NOTARY PUBLIC
STATE OF WEST VIRGINIA
SANDRA G. LAWRENGCE
Wit. Olive Correctional Complex
1 Mountainside Way
Mt Qtlive, WV 25185
My cgmmlsslon Explres June 5, 2016
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" GREGORY FRITZMAN
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DATE

06/23/99

06/24/062
09/22/03
0ge/22/03
10/07/03

11/10/03

11/19/03

11/28/05

. 08/31/06

11/08/06
12/11/06

CASE 99-0-130 MARSHALTL,

VS. PAINTER, WARDEN, MT OLIVE

CACTION

PETITION FILED. SENT TO JUDGE.
MOTION TO COMPELL SENT TO JUDGE WITH FILE
PETITION FOR WRIT OF MANDAMUS

ORDER: SC ORDER AWARDING WRIT UNLESS COUNSEL APPT'D IN THE
INTERIM. 141/698

ORDER: HEARING 10-27-03 @ 1:15; MT OLIVE TO TRANSPORT
PETITIONER. COPIES TO ALL, PARTTES.

ORDER: BAYLISS APPT'D COUNSEL; COPTES TO BAYLISS sc,
PROS. 142/323

ORDER: SC ORDER DISMISSING WRIT OF MANDAMUS

MOTION FOR APPT OF COUNSEL; GAVE. COPY TO JUDGE KARL
WRIT OF MANDAMUS - ASKING FOR COURT TO APP'T NEW COUNSEL,
COPY TO JUDGE. KARL.

WRIT OF MANDAMUS FILED BY GREGORY W. FRITZMAN

ORDER: = SUP CT ORDER - WRIT - NOT AWARDED.

155/413/685 .,

PET.,

ey T






||STATE OF WEST VIRGINIA

 Ata Regulal Term of the Supreme Courtof Appeais oontmued and held at Charleston,
Kanawha County, on the 11&‘ of September, 2003, the following order was made and

_ entﬁred

State of West Virginia ex rel. Gregory
W. Fritzman, Petitioner

vs.) No. 31558

Circuit Court of Marshall Counfy, _
Respondent

Ona former &ay, to—Wit,' April 28, 2003, came the petitioner, Gregory W Fritzman,
pro se, énd preéénted to the Court his petition praying fpr a Writ 0 f mandamus to be directed
agéinst the réspcndent, Ciroj.lit Court of Marshall County, as therein _Set forth. |

| Upon consideration Wheréof, the Court‘ is of opinion that a rule should be awarded
hérein.' It is therefore considered and ordefec_i that a rule do issue directed agaiﬁst the
respondent returnable before this Court at its oourtro.om in the City of Chaﬂeston, County of
Kanawhé, at ten o’clock, a. m., on Tuesday, the 18th day of November, 2003, commanding
and directing the said respondent to shbw cause, if any it can, ﬁrhy a writ of mandamus
should not be awarded_ against the Circuit Coﬁrt of Marshall County, é.s prayed for by the

petitioner in his said petition unless sooner mooted by the issuing of a ruling on the

| petitioner’s motion for appointment of counsel. Justice McGraw would refuse.

Service of a copy of this order upon the respondents aforesaid shall have the same

effect as the service of a formal writ.




A True Copy

Attest:

(o (hlle

Cleg¥, .Siu;ﬁeﬁfé Caidrt of ,ﬁpﬁeals







F N R Tyt

1 THE CTRCUFT COURT OF MARSHALL COUNTS Iy, WEST VIREDOA |7

CREGORY WAVNE FRITZMAN,

Petitioner, | _
v o | J/CASE NO. $9-C-136K
HOWARD PAINTER, WARDEN | =2
OF MT. OLIVE CORRECTIONAL z o
CEHTER, - = w
S i ve
_ . B e S
Regpendent. B
. - - o=
- =
_ORDER w 2

J_"l‘us 27*‘1 day of Octo‘bur 2003, c/am}tm Stats of west VJI’g;ma by Enc: MisGordon,

Agsistant Prdsecuting A’rtarney of Marghall County, _and 2s :We;ll came the petitioner, __\megory B
. Wayne Fritzman, in person, pro 6. .

This mattcr came on for a hcarmg to consider thc Petitioner’s Motmn for Appcmtmant
of Coxmse:l.

Upon 1 mqmry of the Court, the petitioner represented that he has no funds, bas no
pe:*sc"mal propcrty, 0 automobile, works as a janitor at the Mt Qlive Correc'tzonal Center and
‘has approximately forty dolla.rs ($40.00) on the: hooks at said facmty

WhereLpon, the-Court advised the Pctltwner and the State i‘hat Anthony S. Bayhss
Esquire, is heicby APPOINTED as counsel for the Petitioner. The Court further ORDERED
that the Wnt of Habeas Corpus aﬁd the Writ of Mandamus be transmitted to Mr. Bayliss and
that seid counsel has sixty (60) days to make any amepdments 10 the documents. Shouid the
writs be amended, the State shall file a return.

There being nothing further, the defendant is remanded to the sxthorities of the Mt.

Ofive Cormrectiopal Center to be returned to said facilty.




The Cle:rk of this Couzt shaﬂ transmit a copy of ﬂ.’iIS Order to Anthony S Bajfjss
Esouire, at PO Box 1054, Hurncam West Vlrcnaa, 25526 a copy to the C}EIL ofthe Wcst
Vn*gsma Suprsme CDUI't of Appeals a copy to the pﬁtztloner Gregory Wayne Fritzman at the
| Mt. Olive Correctional Cerut&r, and a copy to the Marshall County P‘Iosecutmg Attorncy s
Office. - | |

ENTERED this £ 77 day of November; 2003.

77tk QT

Mark A. Karl Jodge -

A Copy "i_‘éstai |
David R. Ealy, Clark
| Ey@%ﬁ# Deputy




