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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

K MART CORPORATION
~a Michigan corporation,

JOSEPH SHERRARD,
and IVIARK MULLINS

' Petltloners _ |
v. S "~ CIVIL ACTION NO:

HONORABLE JEFFREY B. REED, Judge
~ of the Circuit Court of Wood County, and '

. SHARON DYE, BERTHA BONAR, BARBARA COOPER,
EVELYN HAINES, CAROLE LOFTY, SHIRLEY MONDAY,
. MARY PIERCE, ELAINE RICHARDSON, CARLA

' SARTOR, LINDA THOMPSON, PATTY WAGONER,

- JANET WESTBROOK, FAITH WHEELER, KAREN

- YEAGER, WANDA YEATER and BRENDA GRAHAM,

. Respondents - |

PETITION FOR WRIT OF MANDAMUS AND/OR PROHEB!T!ON

: COME NOW Petltloners, by and through their under3|gned counsel, MacCorkle

Laven&ér Casey & 'Sweeney,' PLLC, 'and Barbara G. Arnoild; and, pursu'an't to Rule 14 of
the West Virginia Rules of Appellate Procedure, file this Petition for Writ of Mandamus
and/or Prohibition asklng the Court to grant a writ of mandamus requmng the Honorable
Jeffrey B. Reed, to compel Plaintiffs/Respondents (heremafter Plaintlffs), in the Circuit
- Court of Wood County Civil Action No. OS-C 121, Dye, et al v. K Man‘ Corporatfon et
:a,’ to sign the Medical Authorlzatlons provided to Plazntiffs counsel and/or to compel 7.
:Plamtlﬁs to produce their medical records Petitioners further request that the Court
grant a writ of prohibition to prevent Respondent Reed from denying Petlt:oners right to
seek Plaintiffs” medical records, via the discovery procedures, including but not limited

_to subpoenas duces tecum, as set forth in the West Virginia Rules of Civil Procedure.
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7. Respondent Reed has made clear that the -onniy' 'method by whioh
Petlt:oners may obtam medrcat lnforrnatron from Plarntrffs is through their deposrtrons '
:.However Petltroners are conoemed that Plalntlﬁisespondents mlght fa!l to drsclose '
"+ -whether intentionaily or not, all medical provrders they have seen related 1o their
emotlonal condrtrons Wlthout access {0 Plalntlffs medical records Petltroners wzll not
'Vbe ab!e to. venfy the medical hlstones recounted by each P!alntiff dunng therr
| deposrtions or defend agarnst thelr emotlonai d!stress clarms by aocessrng psychlatnc
| .history which 'rnay dlsprove the allegatlon that the January 4 2006 termrnatlons were
" the prrrnary cause of their present emotional distress. | |
8 Furthermore Petltroners cannot effectively depose Of Cross- -examine -
P!aintiﬁs physrcrans about the emotlonai distress that they ailegedly have suffered.
..,leewrse the avarlab[hty of medical records will affect Petitioners’ determmatrons
| regarding the. necessrty of retarnrng therr own medrcal expert(s) and such experi(s) will |

need to review records obtalned through the discovery process.

9. A wholesale denial of access to 'P!atntiffs’ medical records leaves
Petitichers vu[nerable to substantial expenses in terms of emotional distress damages
with no way to defend them'sel_vest |

10. By prohsbltmg access to Plaintiffs' medical records through subpoenas

duces tecum, requests for production, or any other discovery methods



'"pe_rrniss_ibie under the West Virginia Rules of Civil Procedure, Respondent Reed has left

7_ '.F’e.titioners'With'no ".ot'her adequate remedy at faw. Therefore 'Respondent Reed .has -

substanha[ly abused hxs dlscretion in refusing dlscovery of medical records in thss case.
WHEREFORE Pe"utloners respectfuiiy request that this Court issue a rule to -

o ~ appear and show cause Why a writ of ma_ndamus and/or prohlbltlon should not be

' '._award_ed by this Court requiring Respondent Reed iooornpel Plaintiffs to sign the.

' Me‘dical Authorizations pfovided to Plaintiffs’ 'oounsel and/or'. to compel Plaintiffs to

_ produc:e the:r medlcal records and demonstrate why a writ of proh;b:taon should not be '

r.awarded prohlbltlng Respondent Reed from ~denying Petitioners’ right to obtam

Pfamtlffs’/Respondents medlcal records via subpoena duces tecum and other dlscovery'

_prooedures set forth in the West V;rglnra Rules of Civil Procedure
Respectfui!y submltted this 1 day of March 2007.

KMART CORPORATION a Mlchlgan corporation,’
JOSEPH SHERRARD AND MARK MULLINS

By Counsel

- Barbara G. Arnold (W. Va. Bar No. 4672)
MacCorkle Lavender Casey & Sweeney, PLLC
300 Summers Street, Suite 800
Post Office Box 3283
Charleston, West Virginia 25332- 3283
(304) 344-5600 Telephone
(304) 344-8141 Facsimile




!N THE SUPREME COURT OF APPEALS OF WEST VIRGIN[A

K MART CORPORATION
a Michigan corporation,

- JOSEPH SHERRARD,

; and MARK MULLINS

Pet[tloners

V. - - ~ CIVILACTION NO.

HONORABLE JEFFREY B. REED, Judge of the
Circuit Court of Wood County, and
-~ SHARON DYE, BERTHA BONAR,

- BARBARA COOPER, EVELYNN HAINES,
CAROLE LOFTY, SHIRLEY MONDAY,
MARY PIERCE, ELAINE RICHARDSON,
CARLA SARTOR LINDA THOMPSON,

PATTY WAGONER JANET WESTB ROOK L
FAITH WHEELER, KAREN YEAGER, SUPREME COURT OF APPRALS
and WANDA YEATER - ST OF WEST VIRIGINIA

Respondents.

MEMO.RANDUM' OF LAW IN SUPPORT OF PETITION FOR
' WRIT OF MANDAMUS AND/OR PROHIBITION

'1. ' introd.u'ction :

| Plalntaffs in the matter of Sharon Dye, et al v. Kmart Corp., et al., pendmg in the
CII‘CL!It Court of Wood County West Vlrglnia were termmated from their positions w1th
Kmart on January 4, 2008, and later brought suit alleging, among other things,_ that they
suffered “mental and emotional distress”i as a reéu!t of their terminations. As such,
Petitioners should be entitled to Plaintiffs’ medical records to develop a proper defense_ |
| agalnst their emotional distress claims. However Respondent Jeffrey B. Reed, Judge
-of the Circuit Court of Wood County, has entered two Orders prohibiting Petitioners’

access to Plaintiffs’ medical records through subpoena duces tecum, requests for

T Am. Compl. p. 4, (attached hereto as Ex. 1).



production, or any other diScoVery methods péfmissible_ under the West V_E;rglinia Rules

‘of Civil Procedure. Because this case involves confidential information of a sensitive .

hatUr_e, a writ of mandamus a-nd/o'r brohibitidn israpprbpriate' in this action. Petitioners
ask ?t_'his Court to grant a Wl’it.O_f mandamus requiring the Honorable Jeffrey B. Reéd_ to

‘compel Plaintiffs to sign the Medical Aufhorizations provided to Plaintiffs’ counsel and/or

to 'cbm_p'el Piaintiffs: to produce their medical records. Petitioners further request that the

Court grant a writ of prohibition to prevent Respondenf.Reed from denying Petitioners |

- the right to obtain P!aihtiﬁs’ _medical records via the exclusive discovéry procedures set -

forth in the West Virginia Rules of Civil Procedure. "

il. | 'Statemeht of Facts

The facts of this case as they relate to this Pe‘fition are as follows. Plaiﬁtiﬁs filed
thelr Complalnt in the abOVe captloned matter on March 24, 2006 alleging \nolatlons of
the West Virginia Human Rights  Act and the West Virgtma Wage Payrnent and
Collecuon Ac_t.z Among other things, they seek damages for emotional distress.?

) _On Aprif 2‘f , 2008, Plaintiffs Were served with Petitioners’ First Ihterrogatories |

and Requests for Production of Documents.* Plaintiffs served their responses to those

tdiscbve'ry_' requests 6n May 22, 2006.° Petitioners _took issue with -many of the

-responses. and objections to the interrogatories and Requests. for Production.

Id. at 26, § 28.

3
. id. p. 4.

See Defendant Kmart Corporatlon s First Request for Production of Documents to
Plaintiff Sharon Dye, and Defendant Kmart Corporation’s First Interrogatories to
Plaintiff Sharon Dye, (attached hereto as Ex. 2). Note: all Interrogatories and
Requests for Production are identical. Therefore, Petitioners will only provide one
set for the Court to view.

® See Plaintiff Sharon Dye's First Responses 1o Defendant Kmart Corporation's First

Interrogatories; and Response of Plaintiffs io Defendants’ First Requests for
Production of Documents, (attached hereto as Ex. 3). With regard to Requests for
Production, Plaintiffs replied jointly. .




Numerous letters were exchanged between Plaintiffs’ counsel and Petitioners’ counse! .

* and some of the discovery disputes were re'solved'. However, the parties were uhabl_e ..

to'resolve t)thers-, including those requests seeking medical information-and records.
On-August 2, 2006, Petitioners filed their First Motion to Compel® seeking,
inter ah'a, to compél Plaintiffs to’ adequateiy respond to Interrogatories 10, 20_ and 21,

. and Requests for Production 5,10, 11 and.17, all of which séek medical information and

rec_Ords.-7 A'hearing on Petitioners’ First Motion t"o'Compel was held, before the Wood o

County Circuit Court, on August 14, 2006. At the hearing, Respondent Reed granted

'the Motion to Compel with respect to lnterrog?étories 10, 20 and 21, with the stipu!atioh

' that'fhe .respons_es to those Interrogato'ries wotild be limited to the preceding five-year

period, rather than the ten-year period initially s'oug'ht by the interiro'g':;atories_.8 During_ the

.hearing for Petitioners’ First Motion to Compel, Respondent Reed appeared to

| re.co.gn.ize Petitionérs; need for mediéal records in terms of releva'nce_ fo caﬁsation of the
alleged emotional distress® and éorroboratidn of Plaintiffs’ claims.”®  Nonetheless, for
'reaséns_ that are unclear, he deferred ruling on Requests for Production 5, 10, 11 and

'1.7; and indicated that P_etitione’rs could file & new Motion to Compel if the parties were

® Attached hereto as Ex. 4.
See EX. 2. : : o
See Transcript of Hearing of Petitioners’ First Motion to Compel at 33:23-24: 35:18-

20, 22-25; 36:1-10, (attached herefo as Ex. 5). -

S Id. at 18:21-25; 19:1-11 (in which the Court recognizes that if a plaintiff has received.

psychological treatment predating his termination, that may bring into guestion
‘whether the termination was the cause of that plaintiff's emotional distress); see also
34:12-15 (in which the Court states that “if [plaintiffs] have been diagnosed with
depression or something else like that and they've been prescribed a drug or

- medication for something like that, then | think that's relevant’).
"® id. at 26:13-23 (in which the Court expresses concern that if plaintiffs wanted to hide

their history of emotional problems, they would simply choose not to inform their own

atiorneys about their history of depression and they would likely neglect to mention
- that history in their depositions as well). B



. issue.'?

unable to resolve the discovery drsputes on the:r own fotlowrng Plarntrffs servrce of
supptemental rnterrogatory responses and the taklng of two of F’Iaintrffs deposrtlons .
scheduted after the heanng " The Order of. the Court rndrcated that Petrtroners were

prohlblted from issuing subpoenas duces tecum to obtam the medlcat records at

| At her deposition .Plaintttf .Karen'Yeager testified that she had been re'cei.ving
medrcat treatment for depressron for nearty a decade and that she contmued to take
“anti- depressants after her term:nat:on 3 pigintiff Sharon Dye testified, in her deposmen _
that she had been prescnbed anti-anxiety and/or antt depressant medlcatron for
' '-mrgrarnes as early as 1980 " and also exnta;ned that after the termlnatlon both her.
family doctor and her gynecologrst prescnbed her medlcatlon for depressron

Furthermore Plaintiffs’ supptementat mterrogatory responses,’ served September 22,
26 and 27, 2008, rndloated that_ other Plaintiffs were treated for depression atlegedty
- caused by the January 4, 2006 terminations. Considering the information obtained
' through P!arntrffs supplemental . mterrogatory responses and Dye’s’ and Yeagers
deposrtions the relevance of Plarntlﬁs medrcal records became even more apparent to
the Petltioners Hence Petitioners contacted Plamt:ﬂ‘s counsel in an attempt to reso[ve

the remaining drscove_ry disputes related to Requests for Production 5, 10, 11 and 17.

" Jd. at 20:19-25; 30:6-13. | |
2 See Order of the Circuit Court of Wood County, entered Oct. 10, 20086, (attached

hereto as Ex. 6).
™ See Yeager Dep. at 143: 18-23; 144:10-15, Aug. 15, 2006, (attached hereto as Ex.

7).
* See Dye Dep. at 115:18-22, Aug. 15, 2008, (attached hereto as Ex. 8)
" Id. at 109:3-11; 111:22-24: 112:12-18; 113 8-24; 114:1-2.
'8 Attached hereto as Ex. 9.




On September 29, 2006 Pet[tloners counsel wrote a Ietter to Plamttffs counsel

o attachmg Medaca! Authoruzatlons and asked that each of the Plamtiﬁ’s sign and return_'_‘ o

the author[zatlons.T7 Plamt:ffs counse! answered the letter on October 4, 2006; and

| refused to provide the authoriiations and communicated his clients’ continued refosal to

comp!y w:th the re!evant dzscovery requests 18 Petittoners counsel sent another letter

- to Plamtlffs counsef on October 12 2008 and again explamed the reasons why the

medloa[ records are relevant to this action." DeSplte good faith efforts by Peimoners
counse! to resofve the d;scovery disputes by agreement in accordance w1th Rule 37 of
| the West Vlrgmra Rules of Civil Procedure and desprte Plalntxffs deposuhon ‘rest:mony

further establishing the nature of their emotional distress clazms and the n_eed for

_ _'medical'_reoords, Plaintiffs continued their refusal to provide records and the parties

.wer'e- uneb!e.t_o reach an agreement with respeot to Requests for Product'ion 5, 1.0, ﬁ
, aod 17. Thus, pursuant to the instruction of the Resoondent during the hearing- for
Petitioners' First Motion to Compel,m Petitioners filed a Second Motion to Compel.”

Despite Respondent Reed’s statements at the first hearing, acknowledging the

need for medical rec'ords, at the second hearing on December 19, 2008, he denied

Petitioners’ Second Motion to Compei with no explanation. Howe”v'e.r, in an ettempt o

‘offer some form of justification for his ruling, Respondent Reed asked Plaintiffs to revise |

W Attached hereto as Ex. 10.
8 Attached hereto as Ex. 11.
9 Attached hereto as Ex. 12.
2 See Transcript of Hearing of Petitioners’ First Motion to Compel at 30:6-7, (Ex. 5).

21 Attached hereto as Ex. 13.




| their broposed e’rder to indicate that the motion was denied “for reasons set forth by -the '

o F’Iaintltfs in thelr memoranduru 22 On February 8, 2007 Petltloners wrote Respondent |

:Reed requestmg ﬂndmgs of fact and conclus:ons of Iaw and informmg him of their
| .. .;ntentton o ﬂle.. a wiit of mandamus dﬁd/Of prohibition protesting -_h_ls_rulmg.
: 'N.enetheiess Respondent Reed refused to provide further findings of fact.
l!l ’ Argument
o A A Wnt of Mandamus is Warranted and Proper in This Matter

The writ of _rnandamus has been_ used most extensively to_control and con’ect the.

_ action..of inferior court_e.- It is used not only torestrain their excesses,: but also to
, ‘quicken their negtigence ahd obviate their deniet of‘j.ustice ‘When a duty is mnpesed
by Iaw upon a court, mandamus from a higher court is the proper means to compe! the
) -dlscharge of that duty The wrlt of mandamus wxll not issue unless three eiements |
coex:_st. (1) the existence of a clear right in the petitioner to the relief sought; (2) the
existence of a legal duty on the part of the 'responden.t to do the,thing_which the
petitioner seeks to compel; and (3) the absence of anothEr.ad_equate remedy at law.?

Ge'neraily;vmahdamus ie available only to require discharge of a no'ndi_scretionary duty;®®

#  See Order of the Circuit Court of Wood County, entered Jan 22 2007, (attached
- hereto as Ex. 14). - ,

-2 Attached hereto as Ex, 15.

24 State ex rel. Judy v. Kiger, 163 W. Va. 764, 767, 172 S.E.2d 579, 581 (1 970)

% Gribben v. Kirk, 197 W. Va. 20, 27, 475 S.E.2d 20, 27 (1996); Berry v. Boone
County Ambulance Auth., 176 W. Va. 43, 44, 341 S.E.2d 418, 420 (1986): Stafe ex
rel, Cabell County Deputy Sheriffs Ass’n v. Dunfee, 163 W. Va. 538, 540, 258
S.E.2d 117, 118 (1979); Hall v. Protan, 156 W. Va. 562, 568, 195 S.E.2d 380, 383
(1973); Siate ex rel Damron v. Ferrell, 149 W. Va. 773, 776-77, 143 S.E.2d 469, 472
(1965).

%% State ex rel. Bagley V. Blankensh;p, 181 W. Va. 630, 658, 246 S.E.2d 99, 114
(1978) ,




. hovre.ver a writ of mandamus may lie where the . exercise of discretron has been -
' performed in an arbrtrary and capricious manner.? |
1. : There is a Cléar Right to Rehef Sought
The three elements. requrred for the i Issuance of a writ of mandamus e)ﬂst in the

-_oase at. hand First, pursuant fo West Vrrginia Rule of Civil Procedure 26 Petrtlonere

have the right to discover any information reasonably ca!cuiated to iead to the disoovery
.. of admassrble evrdence In the mstant case, desprte Piarntn‘fs claims for emotional
_'distress damages they attempt to evade the responsrbrlity to produce thelr medioat

- _. .records by ohar_acterizmg therr emotlonai distre_ss oiaims. as garden variety” claims.
HoWever,. they do not cite any West Virginia authority reoognizing this distinotion
Indeed there is not a single case in West Virginia that makes the distinction between

.tradmonai emotionai dlstress olalms and so- cailed “garden varlety” claims. "In faot .'

' _Piamtrffs counsel could not evern fmd support for this argument in the Fourth Circuit. -

- At the trial court level, Plaintiffs’ primary arguments in'support of their decision_
not to produce medical records were: ('i) that they only claimed damages for “garden
vaﬂety emotional distress; (2) that they did not lntend to use expert testlmony in
support of those otarms (3) and that Petitioners’ requests were overbroad. Petitioners
will address each argument in turn. | |

. Petitioners are Entitled to Plaintifis’ Medical Records Even if

Plaintiffs Only. Seek Damages for “Garden Variety”
Emotional Distress.

%7 State ex rel. Withers v. Board of Education, 153 W. Va. 876, 881, 172 S.E.2d 796,
804 (1970). :



“The West Virginia Rules of Civil Procedure generally provide for broad discovery

t(_ﬁ ferret out evidence which is, in some degree, relevant to_{he contested issue.®®

' Aithough there appears to be no p'ubﬁshed West Virginia case law speaking directly to

: the relevance of a plaintiff's medical records where he or she claims emotional distress,

_it' is well established within the Fourth Circuit that medical records are discoverable

where plaintiffs seek emotional distress damages.?® For example, in Martin v. W. va.

_ Usiiv. 'Hosps.', Inc.,3° plaintiff sought dam_ages for “emotional -and mental distress,

- humiliation, anxiety, 'embarrassment, depression, aggravation, - annoyance and -

.inconvenience_"'aﬂegedly' suffered by her as a result of her termination.®! = Plaintiff.

_aﬂeged that, because her claims of mental distress were “garden va_riety” CIaims, she

~ did _.no't have to provide her medical records to the defendant.*® The U. S. District Court

for the Northern District of West Virginia held that allegations of “severe emotional and.

mental distress, humiliation, anxi_et_y, embarrassment, depression, aggravation,

annoyance, and inconvenience” did not constitute “garden variety” mental or emotional

distress.® Thys, the court compelled plaintiff to produce the medical records at issue.™

The Martin decision is important because the court Erhplicit!y rejects the idea of “garden

® See Evans v. Mutual Mining, 199 W. Va. 526, 530, 485 S.E.2d 695, 699 (1997).
# State ex rel. Paige v. Canady, 197 W. Va. 154, 160, 475 S.E.2d 154, 160 (1996)
- (noting that in the absence of West Virginia case law on point, the courts shouid look
to federal law as persuasive authority on how to apply the West Virginia Rules of
Civil Procedure); see also State ex rel. Ball v. Cummings, 208 W. Va. 393, 399, 540
S.E.2d 917, 923 (1999) (commenting that “we follow our usual practice of giving
- substantial weight to federal cases in determining the meaning and scope of our
rules of civil procedure” (quoting Lawyer Disciplinary Bd. v. Cunningham, 195 W, Va.
27,33 n.11, 464 S.E.2d 181, 187 (1995) (additional citations omitted)).
% No. 1:05CV64, 2006 U.S. Dist. LEXIS 29142 (N.D.W. Va. April 5, 2006).
> 1d. at **1-2, . |
%2 1d. at*5,
- Jd. at *10.
¥ Id.



- vanety emot:onal distress’ claims, refusrng to accept the plamtlﬁ”s garden vanety

- '_ harac‘{er!zat:on and requ:red her to produce her medical records. -

A Simliar!y, in chks V. Abboh‘ Labs 8 plamtlﬁ’ claimed damages for “emotional
distress, humlhatron and personal ind[gnlty resulting from the Ioss of employment.36
'_ The_ court did not use the term “garden variety;’ to describe the clarrh at issue, buf it did
-diffe'rentiate plaintiff's claim from m’ore severe d_ietress that would rise to {he level of a:
_cli'nicei cenditiOn.37 ,_He_nce, fer all interl’rs and purposes, the court was addressi_ng What
ﬁ ,.Would quelify as a .“gard'en variety” claim by Plaintiffs’ est_imerion. In Ricks, the plaintiff

-.so.ught to avoid a 'comeuisory medical examinatien requested' by the defendant. .The
. ceurt held thar the pleinﬁff’s mental state Was.not "‘in controversy” for the purposes of a
Rule 35 medical exammation but agreed with the lower cour’[’s decision to compel
- production of medrcal records since her medical conditlon was put “at issue” by her
clalm for emotronai dlstress damages.®® The court spemﬂcally noted that a partys
medl_cal c_ondmen may be reievant under Rule Z28(b}), even ihough it is not “in

_ controversy” within the meaning of Rule 35.%

* 198 F.R.D. 647, 650 (D Md. 2001)
% Jd. at 648. ' .

ar
Id.
% Id. at 650; see also Payne v. City of Phtladelph.'a No. 03-3919, 2004 U.S. Dist.

LEXIS 8425, at *8 (E.D. Pa, May 5, 2004) (rejecting plaintiffs claim that medical
records were irrelevant to his “garden variety” emotional distress claim and noting
that the medical records sought by the defendant were relevant because they might
suggest whether plaintiffs emotional injuries were due to circumstances prior to or
as a result of the incident at issue, or whether he suffered such injuries at all);
Owens v. Sprint/United Mgmt. Co., 221 F.R.D. 857, 660 (D. Kan. 2004) (holding that
that plaintiffs medical informatlon was relevant to her “garden varlety” cIalm of
g ‘emotional distress). :

Id.




Plaintiffs herein may arg.ue _thet they- only seek' "gei’den _variety” ei‘notidnal

:7- distress damages and 't'ha_t they.a_a_‘e het_ 'seek_ing 'com.pensatioh for medical treatment or -
. psychiatric harm. NOhethe!ess, pragmatically, the mere aseertien t_hat.c‘me is seeking
' "‘gardeh variety” emotional distress dameges_ has no ifnpacf on the amouht of 'darhages
| "ih.at P!aintiffe r_hight be a.warded for their emotional d'ist:ress 4c:lai.rhs_ -Thougﬁ -the_y _

o _presﬁmab{y will not receive compenéator’y damages for medical tfeatfn'ent,_ the jury -

'ceftainly- stil is free to award- whatever 'amount it sees ﬁt for emotional harm. - Thus,

Petttloners may be. forced to pay unlimited emotional d:stress damages w1thout the

beneﬂt of havmg hed access to the Plaintiffs’. med;cal and psychletnc records so that

| they could have adequate!y defended agamst those claims.

i, Plamtlffs Stated Intentton Not to Use Experf Testimony in
Supporting Emotional Distress Claims has no Bearing on ‘the
Discoverabihty of Their Medical Records

One of Plaintiffs’ pr_fmary arguments is that because garden variety” emotional

* distress claims are proved through the infroduction of Iey persons' testimony, and

- because they do not ihtend tcluse"expert testirhony, Petitioners are not entitled to their

medical record_s; This 'ar.gument misse_s. the point. As the court pointed out in Sanchez
v, US Airways, Inc.* the fact that plaintiffs do. not presently intend to use expert
testimony to:'support their claims _of emotional distress has nothing to do with whether
such information is diécoverable for use by the defendant*! The co_urt went on to

explain that just because plaintiffs would prefer not to prosecute their claims using an .

¢ 202 F.R.D. 131 (E.D. Pa. 2001)
“ I1d at136n.7.
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"_.expel"'t', that did not mean that defendant should be preciuded fro_m\riewing the_evidence _

N necessary to discredit plaintiffs’ claims.*?

- Furthermore,” while the Court seemed fo base its’ ruling on . Plaintiffs’

representation that they'wou_id not be -Entroducing expert testimony to support their

_ _émoﬁonél distress c’iéims,- it now'éppears that Plaintiffs may have chéngred_their '
_position, After the hearings, Plaintiffs’ vocational rehabilitation expert, Er_ic:SadIon,

prepared ._.written reports gi\/i_ng' detailed _assessments  as _io_-various Plaintiffs’

medica!/menta!_cOnditions. In fact, Ms. Dye’s vocational repart states that “Ms. Dye' has -

suffered significént psychological difficuities” as a result of her termination.®  With
regérd to Piaihtiff Wanda Yeat'er,Mr. Sadlon opines that “she may have psychol_qg'ical.

‘problems keeping her from attempting a return to work.”*  In Plaintiff Elaine

Richardson’s vocational report, Mr. Sadlon commented that “she has developed

2 Id.; see also Owens, 221 F.R.D. at 680 (noting that plaintif's medical information
was relevant fo the preparation of defendant's defenses against plaintiff's emotional -

distress damages claim, because her medical records may have revealed stressors

unrelated to defendant that may have affected plaintifs emotional well-being);
Garrett v. Sprint PCS, No. 00-2583-KHV, 2002 U.S. Dist. LEXIS 1914, at *6 (D. Kan.
Jan. 31, 2002) (noting that plaintiff's intent not to present expert testimony in support

~ of her emotional distress claim did not make medical records and information any
less relevant); Lanning v. SEPTA, Nos. 97-593, 97-1191, 1997 U.S. Dist. LEXIS
14510, at *1-2 (E.D. Pa. Sept. 17, 1997) (holding that even though plaintiffs
stipulated that they would not seek damages for psychiatric/psychological distress,
would not offer expert testimony in support of their emotional distress claims, and
would not seek any recovery for treatment of their emotional distress, “[d]efense
counsel [had] a right to inquire into plaintiffs’ pasts for the purpose of showing that
their emotional distress was caused at least in part, by events and circumstances
that were [unrelated to the facts of the case]").

B See Vocational Rehabijlitation Report of Plaintiff Sharon Dye, (attached hereto as
Ex.16) {(vocational rehabilitation reports for Plaintiffs Dye, Yeater and Richardson
were included as attachments to Petitioners’ Feb. 6, 2007 letter to Judge Reed (Ex.
15)). i

4“4 See Vocational Rehabilitation Report of Plaintiff Wanda Yeater, (attached hereto as

Ex. 17).
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.'cons;derable psychologlcai dn‘ﬂcu[tres regardrng the RIF which has [SIC] lmpacted her

ability to mentally function from an overall perspectrve 5 Mr. Sadlon also comrents on

the alleged psychological dlfﬂcultles of Plalntttfs Janet Westbrook L!nda Thompson,

Caro!e Lofty, Barbara Cooper -Brenda Graham, Evelynn Haines and Farth Wheeter
Granted Mr Sadion is not a physmran or theraprst however the fact that one of
: Plalntrffs experts has made-an official report commentrng on the issue of Plarntrffs

“a!teged emotronai drstress grves Defendants cause for concern, Moreover the fact that

S M Sadlon gives detalled assessments of each Plaintiff's medrcat status/hrstory, as it

- 'relates to their abr]:ty to periorm the physrcal functions of available jobs, suggests that

| he may have had access to Plarntlﬁ’s medical records in preparing hrs reports As such

Petrtroners are also entitled fo such records. -

iii. Petitioners Request Medical Informatron Relevant to
Plaintiffs’ Claims of Emotional Distress. :

Plaintiffs cite Kepiinger V. Virginia ELC & quer Co.46 to attack the scope of

Petitioners’ discovery requests In Keplinger, the Supreme Court of Appeals of West

Vlrginla noted that “a person who has filed a civil action, that places a medical condrtron -

at issue, has rmplledty consented to the release of medical information, but noted that

“this implied consent rnvotves .only medical information reiated fo the condition piaced at .

issue™’ (emphasrs in the original). If anything, Keplinger supports Petitioners’ position.

As pointed out in Martin and chks, Plaintiffs have put their medical conditions at jssue

by seeking dam'ages for emotional distress; therefore, they should have to produce their

‘medical records. As for the scope of production requested, at the first heanng,

% See Vocational Rehabilitation Report of Plaintiff Elaine chhardson (attached hereto

as Ex. 18).
® 208 W.Va. 11, 537 S.E.2d 632 (2000).
7 Jd. at 23, 537 S.E.3d at 644.
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Respondent Reed reoognlzed that Petmoners requests were well wﬁhln the permnsmble -

a scope of dtscovery, and this was further evxdenced by the deposition test[mony of.'

Plaintiffs Yeager and Dye_.fo!_lowmg 'the_flrst heartng and 'by Plaintiffs’ supplementai_
- interrogatory responses.

Subsequent to the hearing for Petitioners’ First Motion to Compel, Plaintiff

Karen Yeager testified, at her deposition, that she has been taking Prozac®, an anti-

depreséant,- for approxirnateiy t’en-to twelve years."‘_g_ She further testified that being
| ‘termmated was humiliating, degradmg, and that it rnade her feel “comp!eteiy terrible

_ about [herseh‘] 50 !n add:tron Pialntlff Sharon Dye testified, in her depos:t[on that she

had been presonbed antl—anmety andlor ant; depressant medication for migraines as
early as 1980, and also explained that after the termma’non both her famlly doctor and _

-h.er gynecofoglst prescribed her medication for c!epreesmn.52 Plaintiff Dye o__!almed that _

- the termination caused her to suffer fremendous emoctional distress.® She testified that

the termination “took over her life,”* that some days she was so depressed that she

~ would not leave the house,”® and that the termination was one of the worst things to
ever happen to her.® Further, in addition to Dye’s and Yeager's deposition testimony,

Plaintiffs’ supplemental responses to Petitioners’ Interrogatories indicate that several

8 See supra nn. 9-10 and accompanying text.

“® See Yeager Dep. at 143:18-23; 144:10- 11 (Ex 7).

0 Id. at 140:23-24; 141:1.

* See Dye Dep. at 115:18-22, (Ex. 8).

jz Id. at 109:3-11; 111:22-24; 112:12-18: 113:8-24; 114:1-2.
id. at 105:12-13.

% 1d. at 105:18-19.

% Id. at 106:17-18.

% Id. at 106:24; 107:1.
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other Plarntn‘fs have been treated for depressmn since the January 4, 2006_

- termmat:ons

The deposztlon testlmony of Dye and Yeager taken wrth the supplemental

' -mterrogatory responses of the other Pla[ntn“e justlﬂes the soope of Petitioners’

dlscovery requests Yeager and Dye admttted to taking anti- depressants for over a

decade. Furthermore, when a p!elntxﬁ‘ has suffered from emotional issues in the past, it

calls into-ques-tion--the viability of tne' claim that she is entitled to emotional damages as

a result of her termination.®® At the August 14, 2006 hearing for Petitioners’ First Motion
to Compel, Respondent Reed agreed with Petitioners’ position in that regard.* In fact,

he specifically stated that “when somebody says, you know,_ ‘I've suffered emotionally,’

swell, 'that brings into"issue <. .. the state of that persons emotions betore the

termlnatron 60 Contrary to P!alntlﬁ’s posrtion evidence of depressron predatmg the

terminations is relevant to the issue of causatlon. Respondent Reed not only
acknowledged the relevance of medical records tn this action, he also thought that such

records'may be necessary for corroboration of Plaintiffs’ claims. He noted that while he

did not presume that any of the Plaintiffs are diShonest, there have been cases where

plaintiffs have withheld nﬁedical information from both their attorneys and the opposing

counsel. Thus, Respondent_Reed -appeered to acknowledge that obtaining medical

% SeeEx. 9.

® See Sanchez, 202 F.R.D. at 134 (holding that medical records were relevant
because they may disclose whether plaintiffs actually suffered emotional distress, or
whether they sought treatment for unrelated stress, the existence of which would
have mitigated their emotional distress claims against the defendant); Payne, 2004

U.S. Dist. LEXIS 8425, at **5- 6 (same); Lanning, 1997 U.S. Dist. LEXIS 14510, at

**1-2 (same).
% See Transcript of Hearmg of Petitioners’ First Motion to Compei at 18:21-25; 19:1-

11, (Ex. 5).

8 1d. at 19:9-11.
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-+ records would be necessary to allow Petitioners to verify Plaintiffs’ medical histories;®!

o but later deni_eﬁ Petitioners’ access to those records w'ith_out' exp!a'n.at_ion__ .

o _Ptéfnti'ffs aiso'objéct tort'hé disédvery fequests on the grounds that Pe‘éitioneré are
se.éking blanket dis_cbvery_.o_f all of Plaintiffs’ medical records.®? In particular, Plainﬁffs
- object tb the 'requeéfé for gyhebologica!'rét:ords,_. .H_owever,' thgse records ére {elévant

to the'issué at hand.” As evidenced by Plaintiffs’ own depdsition testimony, at Ieést one

of 'th_é' Plaintiffs has been treated for depression by her -gyn'e_co!o.gis‘c.63 Further, any

| privacy concerns of Plaintiffs are greatly alle_viated by the fact that a protective order has
-been entered in this case_;

2. Thereis a Clear Legal Duty on the Part of the Respondent to Allow
Petitioners to Avail Themselves of the West Virginia Rules of Civil
Procedure to Discover Relevant Information.

- % d at 26:3-23. o o - | |
- % The West Virginia Supreme Court has held that it is a substantial abuse of discretion
for the circuit court to fai to consider all appropriate factors in determining whether a

- party’s discovery requests are oppressive or burdensome under Rule 26(b)(1)(iD).
State Farm Mut. Auto. Ins. Co. v, Stephens, 188 W. Va. 622, 630, 425 S.E.2d 577,
585 (1992). The relevant factors include: (1) balancing the requesting party’s need
to obtain the information against the burden that producing such information places
on the opposing party; (2) analysis of the issues in the case; (3) consideration of the
amount in controversy and the resources of the parties; (4) recognition of the fact
that the opposing party must show why discovery is burdensome; and (5)

- consideration of the relevancy and materiality of the-information sought. /d. at 628,

425 S.E.2d at 583. In the instant case, the Court considered many of these issues -

at the hearing for Petitioners’ First Motion to Compel. However, at the hearing for
the Second Motion to Compel, the Court did not want to hear any oral arguments
and gave no findings of fact for its decision to deny the motion. As such, it is fair to
say that the Court did not give proper consideration to whether Petitioners’ requests
were burdensome or oppressive under Rule 26(b)(1)(ii).

® See Owens, 221 F.R.D. at 660 (holding that plaintiffs gynecological records were

discoverable (pursuant o’ a protective order) where plaintiffs own deposition

testimony made reference to the recommendation of her gynecologist that she take
Celexa®, a drug for depression).
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‘ The West V:rg[ma Rules of Csvrl Procedure generally prowde for broad dtsoovery
to. ferret out ewdence whtch is, In some degree relevant to the contested |ssue 64 The

e questron of the relevancy of the mformatlon sought through dlscovery essentially

A ____rnvolves the determ_lnatlon of whether the mfor_rn_at:on requested ha‘s any s_ubstantive'

bearing on the 'issu.es to be tried. However, under Rule 26(b)(1) of the West _\/irginla '
Rules of Civtl F’rocedure discovery'ils 'not--limited only' to admissible evidence' but.
applres to mformatlon reasonably calculated to Iead to the dlscovery of admissible -
evrdence 63 Here, Respondent Reed has prevented Petlttoners from using. all avallable
discovery methods under the West Vrrglnia Rules of Civil Procedure. There‘fore,
-- ,Petrtloners have no way to obtam mformation relevant to Plaihtiffs’ emotional dis,tress
claims. As mdtcated by the West Virginia Supreme Court in Kftzm/ller V. Hennmg,

pla:ntlffs have a right to- maintain the conﬂdentrahty of med:cal records, but not with

_regard to medical condltlons placed at issue in the case. When one’s medical

B .condmon is placed at issue, defendant has the nght to obtain retevant information

_through Rule 26 of the West Vlrgmla Rules of Civil Procedure. % The Kitzmiller court
~also noted that discovery is often broad and might lead to |rrelevant or sensmve
lnformatlon % That is the very reason why defendants should be allowed fo conduct

‘ dlscovery through formal discovery processes

% See Evans, 199 W. Va. at 530, 485 S.E.2d at 699. .
% See State, ex rel., Arow Concrete Co. v. Hill, 194 W. Va. 239, 248, 460 S.E.2d 54,
. B3 (1995).
:j 11 o?OW Va. 142, 437 S.E.2d 452 (1993)
% Id. at 148, 437 S.E.2d at 456.
% Id. at 145, 437 S.E.2d at 455 (dlscussed in the context of prohibiting ex parfe

interviews with plamtrffs’ phys1c1ans in favor of proceeding through forrnal discovery

- processes).
70 Id
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30 Respondent Reed's Rullngs Have Left Pet:t:oners With No Other

Adequate Remedy at Law

' in the rnstant case, Respondent Reed has refused to aliow dlscovery of any of -

3 Plarnt:ﬁe medroa! records by subpoena duces tecum oF otherwrse Hence wrthout
. access to Pla:nttffs medrcai records, Petrtloners W|l[ not be able to venfy the medical

histories recounted by each P!amtrff dunng thelr depositions, or defend egamst thelr

emotlonal drstress clalms by accessmg psychlatrrc hrstones which may drsprove the
{ g allegatrons that the January 4 2006 terrmnat;ons were the pnrnary cause of  their '

present emotional distress. Furthermore Petrtronere cannot eﬁ‘ectave!y depose or' _

cross-examlne Plamtn‘fs physrcrans about the emotional distress that Ptamtlﬁs have
a!!egedly suffered erew1se the avallabrhty of medrcal records will affect Petrtroners_
deterr_‘n‘lna’trons regarding the necessnty of_retarnlng the:r own medloal expert(s); and
' suchexpert(s) will need to review records obtained throug'h the discovery process. A
‘wh.'o!es_aie denia!_ot access fo Plaintiffe’ medical records leaves Petitioners vulnerable to
| eubstantiai_ da“mage awarcts for emotion_al distress  with no way to '_ defend themselves.
By orohibiting 'Petitioners_accese to Plaintiffs’ rn_edica! reoord_s_ through eubpoena ducee

tecum, requests'for production, or any other discovery methods permissibte under the

West Virginia Rules of Civil Procedure, Réspondent Reed has exercised his discretion

in an arbitrary and capricious manner.

B. _A_Writ of Prohibition ts Warranted and Proper_ in this Matter.

"The writ of prohibition shall lie asa matter of right in all cases of usurpation and
abuse of power, when the inferior court has no jurisdiction of.the subject niatter in

controversy, or having such jurisdiction, exceeds its powers.””" In determining whether

" W. Va. Code § 53-1-1.
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to grant a ru[e to show cause in prohlbatlon when a court is not acting in excess of its -

Junsdrctron the court wal[ look to the adequacy of other available remedies such as

appeat and to the overmatl economy of effort and money among htlgants Iavvyers and

courts however the court wzll only use prohibrtlon to correct substantial, clear-cut legal _

- errors As indicated above, Ptarntrﬁ’s med:cat records are hlghly relevant to the issue

of causatron of emotronal distress and - are necessary to the formulatlon of Petitioners’
' defenses agalnst such _ctaims.- Therefore Petrtroners have a right to obtain F’!aintiﬁs‘
medrcal records Yet, Respondent Reed has denred Petlt!oners nght to seek medlcal
s records hy any method contemplated under the West Virginia Rules of Civil Procedure.
.' As such Pettttoners have no other adequate remedy at Iaw Therefore Respondent
F Reed has substanttatly abused hlS d|scretron in this matter. |
V. Conclusron | |
' Petrtloners tried to follow Respondent Reed’s mstructlons by engagmg in a
good-falth discourse wrth Plaintiffs’ counsel regarurng this issue, by filing two motrons to

compel to obtain the necessary medical records, and by respectrng the C[rcwt Court’s

first Order prohibiting the issuance of a subpoena duces tecum to obtain those

records.”®. ‘Nonetheless, the Court has denied Petitioners' right to use any method of

discovery contemplated underthe West Virginia Rules of Civil Procedure. Therefore,

Petitioners respectfully request that the Court grant a writ of mandamus requiring

Respondent Reed fo compel Plaintiffs to sign the Medlcal Authorlzatrons provided to

- Plaintiffs’ counsel and/or to- compel Plalntlffs to produce their medical records.

 Petitioners further request that the Court grant a writ of prohibition to prohibit

72Hmkle V. Black, 164 W. Va. 112 121, 262 S.E.2d 744, 749-50 (1979).
Order of the C:rcurt Court of Wood County, entered Oct. 10, 20086, (Ex 8).
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_Respondent Reed from denylng Petltioners the nght 1o seek Plamhffs medrcal records
via subpoena duoes teoum and all other dlscovery procedures prowded by the West
Virginia Ru!es of Civil Procedure . |

o Respeotfully eubmltted this 1ST day of March 2007

. KMART CORPORATION a Michigan corporatlon
' JOSEPH SHERRARD AND MARK MULLINS

- By Counsel |

Barbara G Amo[d (W Va. Bar No. 4672)
MacCorkle Lavender Casey & Sweeney, PLLC
300 Summers Street, Suite 800
- Post Office Box 3283 - '

Charleston, West Virginia 25332- 3283

(304) 344-5600 Telephone

(304) 344-8141 Facsimile
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