3 No. 33355 - |
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

COLGAN AIR, INC., ' $‘““ ﬂ L [:’ f,.,

Appeliant,

- ‘3 r‘i g ‘
v. - : Bt e
- i 1 - saw |
WEST VIRGINIA HUMAN RIGHTS s e
COMMISSION and RAO ZAHID KHAN, i b s e
1. 11 )!3“’ r’LHHY I, CLERK
Appellees. . : i é";U!- REME COURT OF APPEALS
S ' ' i., ' /- ::" \f_! Hi (JENEA o

FROM THE FINAL ORDER OF THE
WEST VIRGINIA HUMAN RIGHTS COMMISSION
DOCKET NO. ERRELNOANCSREP-391-02

_ BRIEF OF THE APPELLEE -
- WEST VIRGINIA HUMAN RIGHTS COMMISSION

¢

DARRELL V. McGRAW, JR.
ATTORNEY GENERAL

RICHARD M. RIFFE
ASSISTANT ATTORNEY GENERAL '
CIVIL RIGHTS DIVISION
812 Quarrier Street, 4th Floor
Post Office Box 1789 '
Charleston, West Vlrglnla 25326-~1789
(304) 558-0546 _
Counsel for the West Vlrgmla

~ Human Rights Commission

: _State Bar ID No. 3102

June 8, 2007




TABLE OF CONTENTS
Page
TABLE OF AUTHORITIES ..........coovau...  . ................. e it
. INTRODUCTION AND OVERVIEW ......... N P 1
I 8R/ESI%SIONS AND INACCURACIES IN APPELLA'NT’S STATEMENT OF THE A
A Findings of Hostite and Abusive Work Environment . ......... e 4
B. Evidence That Knowledge of Abuse of Complainant Was Both
Widespread Within Colgan Air and Had Been Repeatedly Reported , ,
A up the Chain of Comm_and. ........... e e e e e e e .8
C.  Evidence That the Perpetrators of the Hostility Were Colgan Air - '_ _
: Supervisors .. ... e e e .14
D.. Colgan Airs Use of the Very Supervisors Who Tormented-
Complainant to Discharge Him in Direct Retaliation for Cormnplaining 19
E. Additional Evidence of Pretext Surrounding Colgan Air's Retaliatory -
Discharge of Complainant .......... e et ... 25
lik. CONCISE STATEMENTS TO MEET THE ALLEGED ERRORS .......... ... 28
A. The Record Is Repiete with Evidence That Colgan Air Management '
Had  Actual Know[ed\%a, Imputed Know!ed%e and Was Strictly ‘ '
Liable for the Abuse to Which Mr. Khan Was Subjected. ................ 28
B. Substantial Evidence Proves That Colgan Air Ginned up a Basis for. _
Discharging Mr. Kahn for Unlawful Reasons. ... .. ... e e 27
IV.  POINTS AND AUTHORITIES RELIEDUPON . ..................... ceeiie...28
A.  Standard of Review ................. e e e .28
B.  Hostile or Abusive Work Environment ............ ... o 29 |
C. Disparate Treaf_ment and Retaliatory Discharge .......... e 31
V.  ARGUMENT .............. T e i 31
A. The Record Is Replete with Evidence That Colgan Air Management _
- -Had Actual Knowledge, /Imputed Knowledge and Was Strictly Liable _
for the Abuse to Which Mr. Khan Was Subjected.. . . .. P .3
1. TheAlLJs findin?s support a conclusion that Colgan o
had actual knowledge of the hostile environment. ................ 32

2. The ALJ’s findings support a conclusion that Colgan -
had imputed knowledge of the hostile environment

through their Lead Pilot. . ... ........... PR ST .34



b B

3: The ALJ's Findings sup'port a conclusion that Colgan
- Air is stricly liable for the hostile environment. -
because the perpetrators were the victim's

supervisors. 35
B. The ALJ’s Findings Support the Conclusion That Colgan Air Ginned
up a Basis for Discharging Mr. Kahn for Unlawful Reasons. . .............36 .
1. The ALJ’s findings reveal that every reason Colgan

Air assigned for not re-qualifying"Mr. Khan as a
copilot came either directly from one of his three
principle tormentors, or after he had complained of

their treatment of him to management. . ........ .. e 36

2., There are multiple bases for concluding that Colgan
Air's assi?ned reason for discharging Mr. Khan were

pretextual. ...... e e ... 40

VI CONCLUSION ................... ST el e o L4800



é

TABLE OF AUTHORITIES

W, Va. Code § 5-11-8(e)(3) ... .......... USRS RUTI

_ Page
FEDERAL CASES
Meritor Savings Bank, FSB v. Vinson, o - g |
477 U.S. 57(1986) ................. e e e e R e
Parkins v. Civil Constructors of Hliinois, Ing., -
163 F.3d 1027 (7th Cir. 1998) ....... B e 15 20 35 37
Pattorson v. McLean Credit Union, | ' Co ' :
491US164(1989).’.., ............ e e e e e .29
_ STATE CASES |
State v. Dennis, . . ' - :
216 W. Va. 331, 6078E2d43?(2004) ........ e T |
Brammer.v. West Virginia Human R:ghts Commrssron _ o : :
183 W. Va. 108, 394 S.E.2d 40(1990).-....- ..... e e L3
Conrad v. ARA Szabo, : - .' '
198 W. Va. 362 480S.E.2d 801 ..... e e 2,8,29, 30
Fairmont Spec:ahty Services v. West V:r%wlnfa Human R:ghts Commission, )
206 W. Va. 86, 5228E2d180( 099) passim
Hanlon v. Chambers, o : -
0 195 W. Va, 99 464 S.E.2d 741 (1995) e R S ... passim
Morris Memorial Convalescent Nursmg Home, Inc. '
v. West Virginia Human Rights Commlsswn -
189 W. Va. 314, 431 S.E.2d 3563 (1993) ......... e e e ae e eaaea. L 29
Ruby v. Insurance Comm:ss:on -
197 W. Va. 27, 475 8. E 2d 27 (1996) ..... e e e e 28
State v. Thomas, ' ' ' :
157 W. Va. 640, 203 S.E2d445(1974) ... .. .. .. e ... 3
West Wrglma Human Ri ghts Commission v. United Trangfaoﬂ Union, - - -
Local No. 655, 167 W. Va. 282, 2805.E2d 653 (1981) ........... ...l 28
STATE STATUTES



o | " No. 33355 B
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

COLGAN AR, INC
Appellant
Ve o

WEST VIRGINIA HUMAN RIGHTS
COMMISSION and RAO ZAHID KHAN,

Appe_llees.

BRIEF OF THE APPELLEE
WEST VIRGINIA HUMAN RIGHTS COMMISSION

I. INTRODUCTION AND OVERVIEW

Colgan Air has appeaied trom the Final Order of the Human Rights Commission which '
ruied that Colgan had vro!ated the Human Rights Act by creating (and fa:llng to prevent) a
: hostile work envnronment for Khan, a pllot of Asian race, Pakrstanl national orlgm and Muslim
_ rehglon. |
The e\ridence of hostile environ_ment is extremely compelling in this case, and does not
appear to be in disodte. Colgan Air does not disoute that Khan was the victim of a ho_sti!e
enviro.nment and C'olgan Air do'es not dispute an.y of the' A.LJ'.S findings which detail the _ :
horrendous pattem of harassment Instead Colgan Air contends that the HRC erred in hold!ng
Colgan Air Irable for the harassment. Cclgan Air arglies that a proper application of the law of
vicarious or imputed Iiability will not permit Colgan Air to be held liable for this partioular
harassment. (This issue of Colgan Air liability, and an issue related to the remedy or'd.ered by
the HRC, are the matters before this Court.) |
The ALJ who heard the evidence w.as convinced by the evidence of the existence_ ofa

hostile environment, which he detailed in his findings. The ALJ was affirmatively convinced of .



the credibility of Mr. Khan and he was dubious about the credibility of some of the witnesses

‘who dlsp:uted parts of Khan's testim'ony on behalf of Colgan Air (although he did not always

exp!lcitly resoIVe disputes in testimony in hls Decision) However the ALJ ruled for Celgan Air - -
on the ultrmate questlon of discrimination because he adopted Colgan Air's posrtlon on how the
legal principles regarding lmputed liability applled to the facts of thls case,

Spemflcally, the ALJ ruled: (A) that Mr. Khan's tormentors were not his SUpervisors, so - -
there was no strict I:ablllty under Hanlon v. Chambers 193 W. Va. 99, 108, 464 S.E. 2d 741,
750 (1995) (B) that circumstantial e\ndence of the conduct had not been shown fo be

sufficiently pervasive or repetltlve that a reasonable employer, intent on complying with the

‘West Virginia Human nghts Act would be aware of the conduct and thus be subject to |mputed

liability ur-der Conrad v. ARA Szabo 198 W, Va. 362, 480 S.E.2d 801, Syl. pt. 5 (1996); and (C)
that Colgan Air was not liable for the harassment based on _its effective remedial procedures |
and the adequacy of its response upon learning of the harassment.

The HRC reviewed the ALJ's Final Decision at th.e request of Khan and. in accordance

with the HRC administrative appeal rules and the proper standard of review. The

'_ Commissioners adopte_d the ALJ's Findings related to the existence of the hostile environment,

because they are. clearly supported by the evidence in the record and Colgan Air has not even
challenged them. But the Commissioners took a different V|ew than the ALJ as to how the Iaw_ '
of imputed liablhty should apply to these clearly establlshed facts. While the Final Order does
not t;ontarn detailed Flndtngs of Fact or Conclusrons of Law it is clear that the Commissioners -
recognized that the harassers were super\nsors” within the meaning of Hanfon. -

The important HRQ conclusions were several. The Commission concluded that the

ALJ's findings that the Complainant was subjected to -“repeated and constant'outrageous

insults” so pervasive that “the other flight crews” and just about “everyone” at Colgan Air knew

- what the tormentors were doln'g to the victim, supported the conclusion of law thatthe




-misconduét was “sufficiently pervasive or repetitive that a reasonable employer, infent on
complying with the West Virginia Human Rights Act, would be aware of the conduct.” Second,
and cor_ttrary to the ALJ, the Commissio:n. éoncluded from the ALJ's factual findingé (and the
-clear evidence upon which they were based) that the vi.ctim’s tormentors (all three pilots) were i
also the victim’s supervisors (he was their copilot), so that Col_gaﬁ Air was strictly liable for th’efr
behavior. Th_ird? an_d again_ cbntrary to its ALJ, the Commission concludéd that Colgan A:rs
Lead Pilot's knc;wledge .Qf,th'e unlawful harassment was properly imputed fo Colgan Aii_'
becausé: {a) Colgan Air ha.d-desi'g_nate.d the Le_ad Pilot as its “Iiaisoh" between the home office

| and the Huntington field crew; (b) the victim and other co-workers had reported the |
'mist_rea.tmen_é of Mr. Khan .to the Lead Pilot dozens of times; and, (c) the Leéd_Piiot exercised -
supervisory authority on behalf '6f Colgan Air including, inter alia, repeétedly and uﬁéuccessfuily o
chiding tﬁe pilots for théir offensive behavior. Fourth and finally, the Commission c_onclud.ed

from the facts found by the ALJ that Colgan Air engaged in unlawful retaliatory behavior (based

upon eVid_ence too exfens_ive for this Overview but detailed below) when it refused to promote,
re-qualify or refrain Mr. Khan.

The Commissioners regogniz'ed that When égency law is properly applied to fhe essence = , |
of the AL'J.'s findings, Colgan Air is liable for this discrimination against Khan. "Accc-:rdingly', the
Commisé_ion’s Final Ordé_r altered the ALJ’s Final Deciéion, uphoiding most of his f'indin_gs,-but
applying the law prop‘erly énd arriving at a differenf outcome. - _ .

Because the HRC properly applied the law fo findings, which are well supported by the

evidence or undisputed, the HRC Final Order should be upheid.'

'Amicus Curiae’s argument that the remedy of reinstatement and retraining is
preempted by federal law was not argued below and is not addressed herein. Arguments -
raised for the first time on appeal are ordinarily deemed waived, S%j. pt. 20, State v. Dennis,
216 W. Va. 331, 807 S.E.2d 437 (2004); citing Sy. pt. 17, State v. Thomas, 167 W. Va. 640,
203 S.E.2d 445 (1974). However, if this Court is inclined to consider this issue, it should direct -
the Commission to determine on remand whether this argument has merit and, if so, whether
front pay can make the Complainant whole. . o : - : '




ll. OMISSION’S AND INACCURACIES?
IN APPELLANT’S STATEMENT OF THE CASE

In this section the Commission will rely aimost exclusively on direct quotations df the

_ '_ALJ_’S twént}eight Findin_gs Qf Fac_:=t to .L'_l_nveil to_the CO.I:lft th.tla whoily inacourate pEctq_re .of the
réoor_d that Colgan Air's éupposed “sta’terﬁent of the rélevant facts” créates. it bears o
e_mphasizing that in Colgan Air's Appéliant’s Brief it does not dispute a sihgle one of the -

Findings of Fact quoted in this Sec.t_ion Il of the Commission’s Brief.

Fbr clarity and ease of uhdérstanding it is important to note that what the parti_es and the

ALJ refer to throughout the record and the Findings of Fact as a “Captain,” is what mOS_t of us
laymen 'Would refer ’cd as a “pilot.” What the parties and the ALJ refer td as.a “Ffrst Officer,” we
would cail a c.opilot.. This becomes c_ruciéi !éter oh as we Iex_plain the sﬁpervisory. role that the
Captains - tﬁaf _is the pifots - had over copilbt Fifét Officer Khan. o

A. Findings of Hostile and Abusive V\_.'brk Environment

Other than_'hos'tile envirc_énment ca_sés involving physical assault of the victim, this ca_se" _

has as pervaéive, hostile and protracted a pattern of systematic abuses as can be conceived.
The ALJ minced 'n'q words'in describing Whét Pilots Ter.ry Riley, Jimmy Galbrath and Ryan
: Heuston did to _Copi.lot Khan. | o
During his employment with Respondent, Complainant Was éubjected to
- an extremely hostile environment in which repeated and constant outrageous

insults were directed toward him by fellow employees, Captains Terry Riley,
Jimmy Galbrath and Ryan Heuston. They referred to Complainant as "sand -

“*The predecessor to the current Rule 10(d) of the Rules of Appeliste Procedure directed
appellees to include in their briefs a section addressing “Misstatements of Law and Factin -
Appellant's Brief.” | always dutifully included a section so cag_tioned. it often evoked peals of
protest from opposing counsel at the affront to their honor. Since then this Court has .
'softened” Rule 10 to now direct appellees to “point out any alleged omissions or inaccuracies
of the appellant's statement of the case.” While I still dutifully caption the next section, . -
“Omissions and Inaccuracies in Appeliant’s Statement of the Case,” | add now this note to
make clear that I imply no insult to my worthy adversary; to the contrary, his reputation. for
honorable dealings Is beyond repute.” Still, he will point out his client's best “facts” and make of
them what he can; | will do likewise. If | suggest hereinafter that Appellant has been
“disingenuousness,” has displayed “legerdémain,” “tortured the record,” or the like, such

comment is directed only at the argument, and not at counsel.
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e "rag head” and "camel jockey.” They said he stunk, that he wasn't very
intelligent and that he doesn't speak good English: .

ALJ’s Finding of Fact No. 5 (emphasis added).

- Captain Riley and Captain Galbrath both pledged to prevent First Officer Rao Khan from
being premoted to Captain or even requalifying as a copilot. Captain Heuston was Captain
Riley‘s roommate and, it will be revealed below, was found fo be a co-conspirator in the
Captains’ scheme to get rid of My, Khan. Each of {hese three Ca'ptains éxercis_ed his
supetvisory authority during various flights to seize control of the aircraft from First Officer Khan
and each filed false reports with the airline that they had done so because Khan was flying'.
unsafely. This is discussed in greater depth in Section II. E. below {the facts related to -
retaliaﬁon / reprisal) because Colgan Air claimed to have relied in large part on these

' supervisors’ di_sputed reports in not requalifying Complainant. B
| Thé ALJ's description of the pattern of abuse inflicted by Captains Riley, Galbrath and
Heuston continues:
Captain Riley would repeatedly say things directly to Complainant like "You guys -
are terrorists,” "Are you a Muslim?"; "All Musilims are terrorists." Captain Riley
said that he would do anything to make sure Complainant did not get
promoted and that he would do anything to get Complainant fired.

Additional insults included, "Why don't you get a job with Pakistani Airlines?" On

another occasion, Captain Riley came on board an airplane that Captain Duncan

was on after a female pilot had shot a low visibility approach,® and stated, "That

Fro>= geer can't fly. I've been flying all morning with a F****** Arab and he can't

fly either." . R _ e o

ALJ's Fi'nding' of Fact No. 5 (émphasis added) (internél citations omitted).

Captain Duncan, referred to above, was a disinterested fellow Coigan Air pilot. He

corroborated much of Mr. Khan's key. testimony and disputed none of it. Other non-supervisory

3 am not sure what it means t0 “shoot a low visibility approach” and the record didn't

clear this 'Uﬁ for me. Throughout the ALJ's Decision he uses aviation terminology that leads me

to believe that he is either a pilot or is otherwise conversant with the jargon they use.
- Regardless, the record does.not suggest that the female-pilot's performance warranted the: .
critique, much less the hostility. ' _ : :

5



Cotgan Air employees IlkeW|se corroborated Mr. Khan's testlmony and disputed none of it (Pam
Jarreﬂ for example referred to in the ALJ’s Finding of Fact quoted next below). In fact, every
time the ALJ commented upon the veracrty of Mr, Khan s testimony, he credrted it. Every time
the ALJ resolved a conflrct arising from a Colgan Air super\nsor testifying contrary to Mr. Khan
the ALJ credrted Mr Khan ] testlmony and rejected the Colgan Air supervisor's contrary
testrmony | |
The next paragraph contains Ianguage that would be offensive to a lot of American men;
though poss:b!y tess sotoa partlcu!arly coarse crowd lt is crucral fo note, however that these
comments are profoundly humiliating to a Muslrm man; that the humlllatlon is compounded
manrfold by havrng been delivered in the presence of a woman; and that these precise
| consrderatlons Irke!y anrmated the comments:
Captain Riley also made sexually offensive comments directly to
Complainant including; " Why does your wife not work?"; "Do you have an
arranged marriage”; and, he even asked, "How's your wife in bed?" One of the
worst comments made was made in the presence of Pam Jarrell, a woman
working as a customer service agent, when Captain Riley said that the
Complainant "would not be able to eat his wife and that it probably tasted like
- chicken anyway." This was in reference to the fasting strictures of Complalnant'
faith. That same individual also heard both Captain Galbrath and Captain.

Riley say they would do anything to get Compla:nant fired and that he
- would not pass his proficiency flight. :

AlJ's !ndung of Fact No. 6 remphasls added) (nuernai citations omitted).

| Thls last sentence has bearing both on the nature of the harassment, addressed in this
section, and agaln in Section II. C. below (related fo evidence that the perpetrators were Mr.
| Khan's superwsors) because Captams Galbrath Riley and Heuston later “affected the terms -
and conditions of the Mr. Khan's employment” by keeping Complainant from requalifying when,
as his supervisors, they filed incident reports purporting to document Khan’s deficiencies. Pam
Jarrell reported this offénsive comment to Colgan Air's_ Lead Pilot for the Huntington flight

crews, Captain David Maye'rs. Her early complaints to Captain Mayers, and Captain Duncan's

6



ratification of Mr.-Khan’s account, portend how widespread knowledge of Khan's m|streatment
would become among Colgan Air employees, as addressed in Section Il. B., nexf below.
Throughout the months that Captain Rlley, Captain Galbrath and Captaln Heuston
persecuted First Officer Khan humerous reports relayed up the chain of command were utterly
ineffectual. Ticket agent Pam Jarretl Copllot Khan, ‘and Captaln Duncan all reported the
behavior to Colgan Air's Lead Pilot for the Huntington fllght crews, Captain David Mayers

Both the Complainant and Ms. Jarrelt complamed about the
discriminatory conduct toward Complainant to the Lead Pilot for Respondent at
the Huntington[,] West Virginia crew base, Captain David Mayers. ‘Ms. Jarrell
testified credibly that Captain Mayers knew these acts were occurrlng and that

“other flight crews" and just about "everyone” knew it was going on.
Complainant estimates he went to Dave Mayers about twenty to twenty-flve
times about the behavior of Captain Riley. Ms. Jarrell was specific with
Captain Mayers that the dislike was a result of the fact that Complainant
was "Mlddle Eastern.”

Captain Duncan also testified credrb!y that Dave Myers (sic) was aware of what
he called problems between Complainant and Captain Riley . . . and that
Captain Duncan had told him about the comment Captain Riley made
regardmg “I've been flylng with that F****** Arab and he can't fly elther "

ALJ’s Frndmg of Fact No. 7 (emphasrs added) (mternal mtatlons omitted)
it became clear that not only wouild Colgan- Aif fail to take any effective remedial
measures to curtail the abuse, it basically treated it like locker room banter. -

Captain Mayers admits that-both Compiainant and Pam Jarrell mentioned
Complainant's poor treatment at the hands of Captain Riley, (and on one-
occasion Captain Heuston) on several occasions, and that after each time
Complainant told him about something he called Captain Riley {and Captain -
Heuston once) and told them to knock it off as he deemed this behavror
drshonorable and unprofessmnal

Captain Mayers never went to the Chief Pilot or anyone else in Man'assés
regarding Complarnant‘s compilaints to him concernlng his mistreatment by
Captain Riley.

ALJ’s Finding of Fact No. 8 (emphasis added). .




Emboldened by Lead Captain Mayers’ “Aw, knock it off fellows” approach to the matter,
and the fact that he never reported the behavior on up the chain of command Captains Riley * -
and Heuston increased their efforts to shed Coigan Alr of this repugnant “sarid nrgger "who
was such a burr under their saddles. If Cotgan Air would essentially tolerate all that the ALJ-
has descrlbed thus far how much further could they go’? Prommentty posting racist cartoons’?
Maybe even terroristic threats'?

-On or about July 9, 2001 someone posted a hand drawn cartoon which is

highly offensive. That cartoon depicts an airline entitled Punjab Airlines which -

among other offensive writings, states: "COLGAN AIR NOW HIRING PUNJAB

PILOTS! | 1" and "NOTE: PUNJAB AIRLINES NOT RESPONSEBLE FORLOSS

- OF LIFE HUMAN ANIMAL OR OTHERWISE ) . .
After a lengthy dlscussmn [w1th management] Captain Riley admltted that the -
cartoon had been drawn at his crash pad.by his roommate, Captain Ryan -

- Heuston. Shortly thereafter. . .Complainant informed [management] that a

death threat had been made against he and his W|fe to his brother in New
- York by Captaln Riley. :

ALJ's Finding of FactNo. 12 (emphasis added).
B. Evidence That Knowledge ot Abuse of Complainant Was
Both Widespread Within Colgan Air and Had Been
Repeatedty Reported up the Chain of uommand
To prowde context, we brlefly remind the Court of the principle of law that antmates the o
facts set out next i in thls Sectlon I. B.
Knowledge of work place misconduct may be lmputed to an emptoyer by
circumstantial evidence if the conduct is shown to be sufficiently pervasive or
repetitive so that a reasonable employer, intent on complying with the West
Virginia Human Rights Act would be aware of the conduct.
Conrad v. ARA Szabo, Syl. pt. 5, 198 W. Va. 362, 480 S.E.2d 801 (1996)' ;
Recall that a't. Ieast three employees had reported First Officer Khan’s mistreatment to

their Lead Pilot, David Mayers. Note now, too, that the behavior by this point had gained

Widespread knowledge in and around Colgan Air; -




Both the Complainant and Ms. Jarrell complained about the
discriminatory conduct toward Complainant to the Lead Pilot for Respondent at
the Huntington[,] West Virginia crew base, Captain David Mayers.” Ms. Jarrell
testified credibly that Captain Mayers knew these acts were occurring and that

- "other flight crews" and just about "everyone" knew it was going on.
Complalnant estimates he went to Dave Mayers about twenty to twenty-flve :
times about the behavior of Captain Riley. Ms. Jarrell was specific with Captain
Mayers that the dislike was a result of the fact that Complalnant was "IVIrddIe
Eastern.”

Captain Duncan also testified credibly that Dave Myers (sm) was aware of

what he called problems between Complainant and Captain Riley ... and that

Captain Duncan had told him about the comment Captain Riley made regardrng :

“'ve been flyrng with that F*+**** Arab and he cant fly either.” -

ALJ’s Finding of Fact No. 7 (emphasrs added} (rnter_na[ citations omrtted).'

The Appell'ant insulated C.olg:an Air from the conduct of its Captains and the knowledge
of its Lead Prlot by successfully oonvmcrng the ALJ to write the Captains and the Lead Pilot out
of Copilot Khan S chaln of command

| Captaln Barrett was the made (sic) Dlreotor for Flrght Standards for

Respondent in Spring of 2000, after serving for three years before that as Chief

Pilot. He testified regarding the chain of command. for flight operations per

Respondent's Policy Manual. When flight crews are out on a trip, the First Officer

would address any complaints or concerns to the Captain. Should the concern -

be with the Captain, then the complaint or concern is to be addressed {o the

Chlef Pilot.* The Lead Pllot is not a supervisory posmon
ALJ's Finding of Fact No. 28. |

Tne Commission notes that fo the extent that this is actually a “ﬂncung of fact,” as
opposed to a mere reoltatron of the testrmony, thls flndmg, as it relates to the chain of

command, while true, does not go far enough. Based on Colgan Air's Charn of Command

policy: “Crews in the field are'respons‘ible to the Captain at all times. All contact with the |

“The Commlssron additionally found that it was reasonable for Khan, Jarrelt and Duncan
to report their complaints about Captains Riley, Heuston and Galbrath up their chain. of
command to Lead Pilot Riley; and, that Riley's function as Lead Pilot was at least, by Colgan
Air's own reckoning, to serve as its “liaison” to receive and gass on such communrcatrons The
American Heritage Dictionary (2d ed. Houghton Mifflin, 1985) defines liaison as “a channel or
means of communication.”




company when in the .fie.ld should only come from the Captain. . . .” (Complainant's Exhibit No..
3). The Chatn of Command policy applies when in the field, not just while on'a trip. The
Commission found additionally that the Captalns mcludlng Captains Riley, Heuston and
Galbrath, super\nsed the crews, rnoludmg First Officer Khan. This further fmdlng is buttressed
by the fact, noted repeatedly below, that the Captains were in posrtlons which gave them
authority to affect the terms and conditions ot Khan’s'employment. “The Commission is not
precluded from making addltional fin'd.ings of fact that are not.in conflict with th_os.e reached by
~ the ALJ." Fairmont Speciallty Services v. West Virgr'nla Human’R_ights’ Commission, 206 W. Va.
_'_86 90, 522 S.E.2d 180, 184 (1999) Appellant s Brref p 1.

Another problem W|th the ALJ S Frndmg of Fact No 28 is the final statement that "The '
Lead Pilot is not a supervrsory posmon " This flndlng is trratlonal and is wholly contrary to the
evidence of record and to common sense. Riley received Khan S complalnts and admonished"
the tormentors. H_e r_ecerve_d Pam Ja_rrell s complaints and admonished the tormentors. Even
under Colgan Air's best attempt. to torture the facts, the Lead _Pilot was its “liaison” - which__has

‘to mean something. The American Heritage Dictionary (2d ed., Houghton #ifflin, 1985) defines

liaison as "a channel or means of communication.” In light of the company’s adamant Chain of -

Command pollcy, he had to at Ieast be responsrble for receivmg complamts and passmg them
: up the chain of command The Commrssron thus concluded that the company was chargeable :

withr hrs knowledge of the harassment

Since itis a crumal "factual mconsrstency in the ALJs Decision, which the Commlssmn

obvrously re]ected we address it now in this portion of our brief
F|rst Appellee mrsleads when |t writes, “There is no concept of ‘local management’ in
Colgan Air's busmess structure [M]anagement personnel are based at the company’s -

headquarters not at the airport crew bases Appellant s Brief, p. 3. -
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This is contrary to Colgan Air's “Statement of Policy” with respect to the chain of
command in effect at the time Khan hired on. It provided exactly the dpposite, and it forcefully
scolds its employees into compliance. .

Colgan Air and the rest of the commercial aviation industry has deep roots in and draws
many of its pe,rs_onhei and practic'es from military a\fiatioh; indeed, the two often share airspace,
~ radio frequencié_s, air traffic control, airports and the like with their military counterparts.
~ Nowhere is the significance of their quasi-military nature more evident than in Colgan Air's

adémant chain-of.—c’:ommand.policy reproduced below. It was no less forceful than was the
chain-of-command policy of the United States Marine Corps. In fact, Colgan Air's policy was
even more rigid than the Marine Corps’, because Marines have a formalized procedure called -
“RequeSt Mast” whereby soldiers could obta_ih an audience with their immediate supervisor's
commanding officer.? Other than as specified in Colgan Air's first day orientation regarding -
discrimination complaints, it tolerates no such circumvention:
' The company has been laid out in such a wéy that a direct chain of command
exists from the CEO on down to all employees. The chain can only function
- properlyif it is kept unbroken. Forthat reason, all employees must deal with .
their direct supervisor. For instance, crews in the field are responsible to the
Captain at all times. All contact with the company when in the field should -
only come from the Captain. *** This simple principle is the foundation of our
administrative policy. Remember, If you go around your supervisor, you take
him/tier out of the ioop. - For this reason, it will not be tolerated. -
Colgan Air Chain of Command Policy, Complainant’s Exhibit No._'3 (emphasis added):
Second, Appe'ilee twice blatantly misleads when it falsely claimsin its brief that--Colgan
Air's policy “clearly states” that victims are required to report discrimination to its Vice President, .
Mary Finnigan, in Manass'as,. Virginia: “Colgan Aif polici'es and procedures c.learly state that :

any incidenfs of discrimination or harassment should be reported to management personnel in

.- °While statements in this single paragraph are beyond the record, they are so_ufterly '
mdmgutab‘le as to be subject to judicial notice under Ruie 201(b), W. Va. R. vid., which-Rule -
201( ) is expressly applicable to this Honorable Court pursuant to W. Va. R, Evid, 101.
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Manassas, Virginia.” Appell_ant’s Brief, p. 3 (emphasis added) (internal citations omitted) And,
“The training speolfically states that every employee has a responsibility to prevent and report
harassment and advises- that any discriminatory behavror should be reported to Mary
Finnigan, Vice Pre5|dent Col‘gan Air.” Ap’pellant’s Brief, p. 5 (emphasis added) (internal-
citation omltted) In truth and fact, what Colgan Arrs harassment Iiterature “makes clear and
specmcally states” is that employees have the express option of reportlng the harassment “to
their Immediate Superwsor or” Mary Finnigan:

The very nature of harassment makes lt virtually 1mpossnble to detect unless the

person being harassed registers his or her discontent with Colgan Air

management. Consequently, in order for Colgan Air to deal with the problem,

we must report such offensive conduct or situations to the Immediate

Supervisor, or the Director of Personnel, Mary Finnigan. .. . .

Appellant's EEO Policy, §l'-6, Respondent’s Exhlbit 1 (emphasis added).

leen the adamancy of Calgan Alrs Chain of Command pohcy quoted at pages 11-12,
supra (“Afl contact with the company when in the ﬁeld should only come from the Captam

[dewa_trons] will not be tolerated.”) contrasted with the fact that the discrimination and

harassment training was a routine, “sign-the-forrnmhere" part of Colgan Air's first day orientatlon_f -

process for nery hired personnel, coupled with other facts discussed below, the Commission
urtlmately conciuded that it was reasonable for Khan and the other emp|oyees who reported his
mlstreatment up the chaln of command to have reported the harassment to Huntington Crew
Base Lead Captaln Mayers | |

Colgan Air had to come up W|th some functlon for therr Lead Prlot so they soid the ALJ
on the idea that he wasn’t a “supervisor,” he was just a “liaison”;

- Captain Dave Mayers was the Lead Pilot for Respondent at the
Huntington[.] West Virginia crew base, a position described as that of an

administrative position acting in a liaison capacity between the flight
crews stafloned at the crew base and the Chief Pilot, who has actual
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- twenty-plus discrimihation complaints from at least three different subordinates on up thechain

 mistreatment that had been .inflicted on First Officer Khan during the nine months between “his

- very first day” in September 2000 (ALJ's Finding of Fact Nos. 4 and 10) until the Complainant

supervisory authority over the pilots, and, who was stationed in Manassas, -
Virginia. _ ' o

ALJ’s Finding of Fact No. 8 emphasis added).

| ‘But eﬁen _L._lnder Qoigan Air's strained ‘;/ersion of the facts, the Léad Pilot’s role is “!i_a'ison"k
befwe?en the field and the Chief Pilot. “Liaison” has to mean something, even if you are using it
as an excuse for. not knowing 'what_was' going on at your field crew base. The American
.Herftégé Diétionafy_(Zd ed.._ Houghtoh Mifflin, 1985) defines liaison as “a channel of méahs: of

_communicatioh.” As such, the Lead Pilot, as “Iiaison,” would surely be duty-bound to relay

of comman_d'.
" Despite the vast weight of evidence to the contrary, the ALJ concluded that Colgan Air

management had been unaware of what the ALJ described as the “répeated and constant” i

1 &

nimself made the trek dowii to Manassas and reported his ordeal to the company vice-

presidént nine‘ mohths iéfer during June of 2001. The ALJ drew this conclusion nofwiths.tandiﬁg‘ :
his. céhtrary find_ingé that the abus_e had been réported to Colgan Air’s official liaison, Lead-PiIof-
Mayers in Huntington, twenty=ﬁve times, by three different pecple, that it was. known by “all the
other flight__crews” and “j;‘_.lst aboUt ev_ery_on'.e” elsé_ at Colgan Air.

In June 2001, Complainant became sc upset by Captain Riley's
comments concerning whether his wife was good in bed, that Complainant
traveled to Respondent's headquarters in Manassas, Virginia to talk to someone
about his problems with harassment. He did not know who to approach with his
problems because he knew Chief Pilot Mike Kelly and Captain Terry Riley were
buddies.® He therefore went to Ms. Finnigan, Vice President for Personnel and

®Captain Riley, the chief tormentor, was a “good buddy” of Chief Pilot Mike Keiley, who
-Colgan Air says was Mr. Khan's supervisor, if Lead Pilot Mayers wasn't. The Commission could
have fairly concluded that Colgan Air's n_‘lanagl;ement structure was a “good ole’ boy”
environment like that referred to by Justice Cleckley in Hanlon v. Chambers, 195 W. Va. 99,
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Marketing at the tifne,_ because he was afraid that if Captain Riley found out he -

compiained, Captain Riley had indicated to Complainant that one letter in his file

from him, Captain Riley, would ruin-Complainant's career. :
AL‘J_.’s Finding of Fact NQ. 9 (internal citations omitted).

Colgan Air is forced to argue, “This JUne 20.01 meeting was-thé first time any Colgan' Air- |
| ménagemént ﬁérsonnel Iearned. about the discrimiﬁatory behavior directed towa.rds K.hén." :
Appellant’s'Brief, p. 6 (internal citat_ions and folot_note bmitted). In order for this Honorable Court
to reverse the Co.mmiséio'n, this Court wouldzhavé to buy..the éame_ story plus Con_clude that
Col.gan Air was not Iiablé for fhe harassmeﬁt based on its e_ffectivé remedial procedﬂres and the
adequacy of its response upen Ieéming of _thé harassment. .Th'i.s conclusion is untenabrle'-an_d .
_ﬂatly éontrar'y_ to. the eviden_&e of record. |

C. Evidence That the Perpetrators of the Hostility'Were Colgan
Air Supervisors S -

The record is replete with Findings of Fact made by the ALJ, none of which were in'any

respect challenged by Colgan Air, that the chief tormentors, Captains Riley, Galbrath and -

Heuston, had supervisory auihoi'ity over Complainant Khan. Likewise, there can be no credible -

conclu.s'ion other than that Colgan Air named Captain Dave Mayers, their Lead Pilot for the
Huntihgfon fli_ght crews, to perfdrm subervisory dutiés {here and that he did, in fact, pérfor_rh
stich duties. To_pravide context, we briefly remind the Court of the principlé of law that
animates the facts set 6ut next iﬁ this Section Il. C.. ';‘Where an agent 6r sq'pervi'sor ofan
employer has _caused, cdntributed ’to, or acquiesced _in thé harassment, thén s_uch conduct lS
attributed to the employer, and it .can'i.ae fairly s'aid' that the employer is stricﬂy liable for the |
damages that résult." Hanlon v. Chambers, 195 W, Vé. 108, 464 S.E.2d 741, 750 (1995)._ “'I_'he

essence of supervisory status is the authority to affect the terms and conditions of the victim’s

464 S.E.2d 741, 752 (1995), where he wrote, - “If the plaintiff proves a '_"good ole' boy" '
environment in which the employer tolerated [abusive] behavior and failed to back [protected
~ class members], she proves an abuse.” - : .
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employment.” Appellant's Brief, p. 13; Parkins v. Civil Construc_;tors of lifinois, Inc., 163 F.3d
1027, 1034 (7th Cir. 1998). - |

| First, and most obvious, the idea that .a Captain (pilot) of an airship d.oes not supervise
the First Ofﬁcer {copilot) of the airship strains credulity to the point of breaking. This is all the

- more evident in light of the chaln of command policy cited above: “All employees must deal with
therr dlrect supervisor. For mstance crews in the field are responmble to the Captam at all
times.” Colgan Chain of Comrnand Policy, Complainant’s Exhibit No. 3. Captain Barrett, a
company man, testified .similarly_, “When flight crews are out on a trip, the First Officer would
address any complaints or concerns to the Captain"’. ALJ's Finding of Fact No. 28,

Regardiess, there is much more proof in the ALJ's Fmdlngs of Fact that Pilots Riley,
Galbrath and Heuston and Lead P:Iot Mayers were Colgan Air “agents or superwaors " We
preeent the evidence in the order it appears in the Flndrngs of Fact - none of which are disputed ' a
by Colg.an_Air in their Appellant’'s Brief..

First regarding Lead Pilot Dave Mayers, who did not torment Mr. Khan, but who did

nothing effectlve tostopit: Itis clear that Captaln Mayers behaved as if he belleved that he, the

Lead Pilot, had a superwsory role over Captams Riley, Heuston and Galbrath The ALJ found

that Lead Captain Mayers made many (albeit ternbly |neffectual) efforts on behalf of Colgan Alr

to get Captams Galbrath Heuston and Riley to leave Khan alone

Captain Mayers admlts that both Complainant and Pam Jarrell mentioned.
Complainant's poor treatment at the hands of Captain Riley, (and on one .

- occasion Captain Heuston) on several occasions, and that after each time
Complainant told him about something he called Captain Riley (and Captain
Heuston once) and told them to knock it off as he deemed this behavior
d|shonorable and unprofessional. ' :

ALJ's Fmdlng of Fact No 8.
The ALJ also found that Captaln Riley held himself out as having the abthty to affect the

terms and conditions of First Officer Khan's employment This claim is first documented in the
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excerpt quoted next below. In subsequent findings quoted further below, the reader will learn
that Captain Riley made good on his promise. "Captain Riley said that he would do anything to
make sure Compfainant did not get promoted and that he would do anything to get Complainant.
fired.." ALJ’s Finding of Fact No. 5. The ticket.agent, Pam Jarrell also heard.Captain Riley and
Captain Galbrath promise that they would make sure tneir SL..I'b_Ordinate,_ First Officer Khan,
- would “wash out” when it carne time for him to take a proficiency test fo.r requalification: .
| Pam-Jarrell heard.both Cantain Galbrath and Capfaln Riley say they would do

anything to get Complalnant fired and that he would not pass his proﬁcrency

flight. o _ |
ALJ's Finding of Fact No. 8 (internal citations omitted).

!n the next Finding of 'Fac:t the picture begins to come into focus as to why First O_fficer -
Khan eventually decided that it was futile to eeek redress through his rigid chain of command.
The Ai__J noted that. Khan knew that- Chief Pilot Mike Ke[iey and chief tormentor Pilot Terry Riley
were good “buddies.” He had good reason to fear going to Chief Pilot-Captain Keliey for, as the
ALJ hoted, “he was afraid that if Captain Riley found out ne oomplained, Captain Riley had
indicated to Complainant that one leiter in his file from him, Captain Riley, wouid. ruin
Complainant's career.” ALJ’s Finding of Fact No. 9 (inte'mal citations omitted). Captain Riley
thus made if clear to Flrst Offlcer Khan that he had “the authority to affect the terms and
condlt:ons of the V|ct|m s employment " |

~ First Offlcer Khan knew that Captain R|Iey spoke the truth, for, as the ALJ notes in the

next Finding of Fact "{Colgan Alrs Vice Pre5|dent] acknowledges that Captam Rlley was a
check airman for Respondent at the time.” ALJ's Fmdlng of Fact No. 10. Captain Rlley, asa-

check airman, had the authority to flunk Khan right out of h|s job. Thus, it is clear from the

undisputed _evidence_in_ the re_c_ord that Captain Riley had “the authority to affect the terms and
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' theretofore.

conditions of the victirh’s employment.” Again, none of these Findings of Fact are disputed in: -
Appellant. Cotgan Air’s Brief, - |
It also turned out that Riley delivered on his prornise_to keep '-t(han downT The ALJ
acknowledged that'th'ere was evidence of..recor‘d that First Officer Kh'a.n- had not gotten “to -
upgrade to Captaln because Captain Riley felt he wasn't ready and was behind the aircraft.”
ALJ's Finding of Fact No. 10. (emphaS|s added).
- tis IikeW|se lmmlnently clear that Colgan Alr s Chlef Pilot, Mlke KeHey, treated Iead :
: tormentor Pilot Terry Riley as if the company expected him to exercise at Ieast a quasl- -
supervisory function over victim Copilot Rao Khan. On June 20, 2001, when Chlef Pllot Mike -
Ketiey reprimanded Pi!ot Terry Riley oVethhe nine-month gauntlet of torment he h.ad inflicted. en .
Khan, Kelley nevertheless made it cleat that Ril.ey would continue in his role as an_a.gent of |
Colgan Air, responsible for bringing the junior_First Officer along profesSionaIIy: “Chief Pilot
_ Kelly_instructed Captain Riley that it was his responsibitity as Captain to mentor First Officers”
like Khan. ALJ's Finding of Fact No- 11,

We suggest that Chief Pilot .Captain Kelley's .instruction to Riley that it was his duty "as_. a
| Captatn” to mentor Khan to be a direct admission that Riley was ‘an agent or supervisor of
Colgan Air" within t_he meaning of Hanlon. The Commission could Iegitimatety have concluded
that sending Captain Riley back where he could.-further.torment Khan, and then thereafter
allowmg Rlley to test Khan s fllght skills, in- Ilght of Riley’s promrse to flunk Khanand the
constant and outrageous” harassment to wh!ch Rlley and his co~consp|rators had subjected

Khan to be worse than an madequate remedlal response to the torment that had gone on -

v




Recall, too, the pledge Captain Galbrath made as memorialized in Finding of Fact No 6,
th.at Pam Jarrell “heard both Captain Galbrath a'nd.Ceptain Riley say they would do anything to
get Complainant fired and that he would not pass his proficiency flight.” |

. After Galbrath_mede this pfedge, he, too, delivered. He filed an “irregularity report” that
alfleged that. copilot Khan had made errore in flight, and that he had to seize eontrol of the - |
aircraft. Khan never heard about this alleged incfdeht until the hearing, at which time he flatly
denied it | | :

Respondents produced an lrreQuIanty report for an unsahsfactoty

approach and landing in which Captain Gaibrath took control of the aircraft after

a failed approach and go around. This incident report was filed with Chief Pilot,

Mike Kelley, for an incident taking place on May 3, 2001. Complainant was never

told of the report or counseled in any fashion by anyone for pilot deficiencies

durmg his time wrth Respondent Colgan Air.

ALJ s Finding of Fact No 15.

| Thus Captam Galbrath one of the prmupal tormentors one who had “ptedged to do
anythlng to get Khan fired,” and one who had pledged that “he would not pass his proﬁc:ency
nght was in dlrect supewienon of Khan, possessed of Lhe “duthOI'ity to affect the terms and
| conditlons of the V|ct|m S employment ? Thus too Khan was agaln impacted by his |
superwsors mlstreatment from late September 2000 through earty July 2001, a period of nine
months. Cor'oeq L.encee of h| tormentors’ uehavaer,_ the reader will learn below, continued
through the end of O_ctober 2001, when Cotgah Air relied on the tormentors’ evaluations of
Complain‘ant to refulse tco .requalify him a's .e'Fitst Otficer

Flnally, Captaln Ryan Heuston dellvered on hIS promlse fo,as a superwsor adverse[y
: affect the terms and cond!tlons of First Ofﬁcer Khan s employment Lead Pllot Mayers testified

at Iength in thle matter, and a great deal of his testimony was patentiy mcredlble That wﬂl be

dealt with in the next Sectlon I1. D. related to Cofgan Air's use of Khan’s supervisors/tormentors'

18



as key players in his retaliatory discharge. For this section;, though, his testimony illustrates
Captain Heuston's use of his supervisory-authority to his subordinate Khan's detriment:

There were numerous instances reported to [Captain Mayers] that created a
doubt in his mind that [Khan] was capable of commanding an airplane. One of
these instances involved a report that as the flying pilot, Complainant had lined
up on the wrong runway and that Captain Heuston had to take control of the
alrplane

. ALJ's Finding of Fact No. 15 (internal citations omitted).

Khan hotly contested this claim, as wil be discussed in the following sections of this
brief. The point is that Pilot Heuston was Copilot Khan’s aupewisor Once again: Captain
Heuston one of the prlncrpal tormentors was in dlrect supervrsron of Khan, possessed of and
wielding wrth a vengeance the "authorrty to affect the terms and condmons of the victim's
employmen‘ e | | ..

‘D, Colgan Air’s Use of the Very Supervrsors Who Tormented
Complainant to Discharge Hlm in D:rect Retaliation for
Complalmng

* Within weeks after First. Officer Khan complalned about the abuse he was recervmg

from Captains Galbrath, Heuston and Riley, and the failure of Lead Prlot Mayers to remedy the - - -

srtuatron, Colgan Air got rid of him. Colgan Alr d|d SO by using reports from his tormentors and
from Captam Mayers and by subjectmg hlm to proftcrency tests conducted by other senior

Captarns (so called “check alrmen”) whose testlmony about knowmg that Khan had engaged in

'actrvnty protected by the Human Rrghts Act (complalnrng about the abuse he was recervmg) was

found lacking i in credit by the ALJ

Captain Mayers testrfled cntrcally about First Officer Khan’s flyrng ablllty IVlayers

claimed that there were ‘numerous mstances reported to him that created a doubt in h|s mind

that he was capable of commanding an airplane[,”] . . .including “a report that as the flying p'ilot,
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Complainant had _f.ined up on the Wron_g runWay and that Captain Heuston” had to take control
of the airplane.” ALJ's Finding of Fact No. 15.
. Colgan Air's Lead Pilot at the Huntington Crew Base, Dave Mayer_s', Itestim'ony on the
' whdle wa;s tainted by his incredible claim, c':o.ntraw'édthe remaining evidence, that'by the time
Mr.. Khan went td Manéssés _riiné months into his ordeal, Mayers knew there was a “personality
conflict” between First Officer Khan and Caﬁtain Riley, but that he did not know that Khan's
mistreétmenf was racially anfm_ated-. ALJ’s Finding of Fact No. 8. o
Twice the ALJ made note of this dubious testimony; but he failed to resol?e the interal
consistency between it and the remaining evide‘néé of record. Here is andther exa'mple:
Pfior fo th.e. incident concern'ing Capta'in Ri!éy's c'om_ment regarding - | _
Complainant's wife's performance in bed, which Captain Mayers heard about
from Complainant after it occurred, Captain Mayers denies that he was made
aware that the basis of that unprofessional treatment was related to race.”
ALJ’sFiﬁding of Fact No. 8. o o
Co_lgan Air Lead Pilot _Céptain Dave Mayérs’ claims that he didh’t knbw that the
tormentors were after Khan bécause of his pfotected_ class status as .noted in the A_LJ_’S
Findingé of Fact No's..s and 10 ar:erpe.ltently incredible because they are directly contrary to the
ALJ's immediaté prior ﬂ;ndfng_s_: (.1) that Ms. Jarrell “testified credibly" that Mayers, “other fli.ght. -
crews” and “practically evéryone" knevﬁ what was going on';'*(2) fhét she had been clearto
Mayers th_afit was because Khan was "Middlé Eéstérn"; (3) tha.t Complainant testified cfedibly
‘ fhat he.“Went to 'Mayers twénty to tWehty—fiv‘e .tim.es” about Riley starting in September of 2000
- énd culmina_ting with his June 2001 trip o Man'ass'as; (4) that Captain Duncah had_.“téstifiéd

' credibly” that he had told Mayers about the “fucking Arab” comment; (5} that Captain Duncan

‘Once again, Captain Heuston, one of the principal tormentors, was in direct supervision
of Khan, possessed of and wielding with a vengeance the “authority to affect the terms and -
conditions of the victim’s employment.” “The essence of supervisory status is the authority to
affect the terms and conditions of the victim's employment.” Appellant’s Brief, p. 13; Parkins v.
Civil Constructors of lllinois, Inc., 163 F.3d 1027, 1034 (7th Cir. 1098). : '
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had “testified credibly” that “Myers (sic) was aware of the problems betWeen Riley and Khan;
and (6) Mayers' own testimony “that after each time Complainant told him about something he
called Captain Riley (and Captain Heuston once) and told them to knock it off.” ALJ's Findihg
~of Fact No. 8. Mayers' testimony on the Whole was tainted by his incredible claim, contrary to
the remaining evidence, that he did not know that Khan's mistreatment was motivated by
di.scriminat.ory animus. | | |
The Commissioners likely viewed Lead Captain Mayers’ testimony with a high degree of

skepticism and with great care and caution; they could justifiably conclude that Lead C'aptaih

Mayers’ testimony was infected by self-interest, loyalty to the company and loyalty to the other |

pilofs in -th_e “good ole’ boy™ envirohment8 at Colgan Air. Thus, to the extent that these

sertences in the ALJ’Q_ Findings.of Fact .Nos' 8and 10 donstituted actual “findings of .fact”

(rath.er than mere recitatiqns of.the testihony),. the Commission rejected them as cleérly wfohg._
In June of 2001, after Compfainant’s hine-mqnth effort to free himself from the torment

' by complaining to Lead Pilot Mayérs, he finally Qot some action when he traveled to Virginia

and compi_ained to th'e' Vice President. She caLlsed Lead Pilot Mike Kelley to summon his -

buddy Captain Riley to Mahassas,- feprimand him and Warn against continuing abuse. Th_ey-

: didn’t bother to 'counéel Galbrath or Heuston. ALJ's Finding of Fact No. 11,

As noted ab_ove,' C.hief Pilot K_elley's_ “reprimand” of his buddy Riley only made matters

worse. The abuse continued, and two weeks later, Captain Heuston posted the cartdon' (which -

Ticket Agent Pam Jarrell faxed to the Vice President) while Capt.ain Riley called First Officer

Khan's brother and told him he was going to kill Khan and his wife. Colgan Air responded and. -

: *Once again, this “good ole’ boy” language is not the Commission’s own; rather, it
comes directly from this Court's jurisprudence: Justice Cleckley in Hanlon v: Chambers, 195.
W. Va. 99, 464 S.E.2d 741, 752 (1995): “If the plaintiff proves a "good ole' boy" environment in
which the employer tolerated [abusive] behavior and failed to back [protected class members],
she proves an abuse.” ' : - '
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summoned Captains Heuston and Riley to Manassas. 'Instead of éhowing up for the meeting,
Heuston faxed in a resignation and Riley's IaWyer called Colgan Air and got permission for him - '
to resign, too. ALJ’s Findings of Fact Nos. 12 and 13,

Ratne_r than firing these two,. Colgan Air accepted their resignations, leaving their
records unbfern_ished_and_t.h_em.free to Qo to. work for the airline next door. To be clear, the ALJ
noted that Colgan Air gave Captéins Riley-and Heuston _'Ienient treatment by letting them resign.:
Had Colgan fired them, the fedéral' Pilots Records improvement Act would have réquired
memorlahzatlon of thelr misconduct for future prospect[ve employers’ perusal To put itin the
clear terms that practltloners of the crlmlnal law would use to describe what happened to Rlley
and Heuston, glven their misconduct: “They walked.” |

Captalns Rlley and Heuston were gone, but the lingering effects of thelr proimise to get |
r:d of First Officer Khan at any cost were ]ust about to come to fruition. The ALJ explains:

On October 30, 2001 Complainant underwent a Federal Aviation

Administration (FAA hereinafter) proficiency check pursuant to FAR 121.441

which is required annually for First Officers and every six months for Captains.

The proficiency test was administered by Captain Jeb Barrett, Director of Flight

Standards for Respondent who acted in the capacuty of check airman for

Respondent

ALJ s Finding of Fact No 16 (mtemal mtat;ons omitted).

: Th_ings_proéeeded norma!ly-for the first few minutes: -

Captain Barrett met with Complainant, conducted an oral examination
and reviewed his certificate and manuals. The oral examination includes testing
knowledge of company policies and procedures, aircraft systems, and limitations
of the aircraft. There was some review on aircraft systems and limitation on the -
engine numbers. Captain Barrett completed the oral portion and announced to
Complainant it was satisfactory. Captain Barrett next introduced Complainant to
Captain Tom Brink who would be non-flying pilot, and briefed Complainant on
the flight portion of the proficiency check. Complainant was given approach
plates, showed him on the low in route charts, where they would be flying, and
the order of air work and approaches
that they would be conducting.

ALJ Finding of Fact No. 17 (infern_al-citations omitted).
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The next two Firdings 6f Fact memorialize Colgan Air's supervisory ch__eék airman
Captain Bairett's tesﬁmony regarding his decision to.ﬂunk First Officer Khan on his flight -~
proficiency check {which is ébso_lutely tantamounf o firing.-him since Colgén Air didn't retain
pilots who werién’t-qualified to fly). However, the ALJ memorialized irﬁmediateiy thereafter that
Mr. Khan testified that the test was rigged - and there is corroboration from another minority
pilqt _that He suffered the same fate. Moreover, the AL.J expressly found that Captain Batfett’s-
testimony abo.u't some of the events surrouhd_ing thé_z .proficiency check were “simply not -
credible,”

Beginning at this point, the ALJ failed to resolve direct disp_utes_ betWeen First Officer
Khan and Colgan Air's check air.man,_Captain Barrett’s testimony regarding the proficiency
check. He did fesoive_a direct dispute concerning one co'ﬁv_ersation between Khan and Barrett,
finding th.at Khan was the truth-teller Wh_ile Barrett was not: Here is what the ALJ said abbﬁt o

that;

Complainant testified credibly that prior to the check ride after the oral.
portion of the proficiency check, Captain Barrett asked him to tell him exactly
what happened between Complainant and Terry Riley. Captain Barrett's
testimony that he was unaware of the racial discrimination of Complainant prior
to the proficiency check is simply not credible. o '

' ALJ’s Finding-of Fact No. 23 (internal citations omitted').

Captain Barrett directed Complainant to perform a takeoff stall, an FAA
required maneuver. Complainant performed the maneuver in an unsatisfactory
fashion because he lost an unacceptable amount of altitude. Captain Barrett
informed Complainant that the takeoff stall maneuver was unsatisfactory.
Whereupon he provided re-training during the proficiency check and ailowed the
Complainant to attempt the maneuver again. Complainant performed the

maneuver in satisfactory fashion after retraining.
ALJ Finding of Fact No. 18 (internal citations omitted).

Captain Barrett directed the Complainant to perform an ILS approach,
another FAA required maneuver. This maneuver required the Complainant to
turn the aircraft onto the localizer, an electronic beam that gives the angle of
descent. Complainant flew threw (sic) the localizer, in attempting to turn the
aircraft, Complainant operated the electronic trim system which disengaged the
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auto-pilot. This resulted in Complainant deviating from center lines of the ;

- localizer and glide slope and exceeding the permitted descent speed, which

- resulted in an unstabilized approach.® Captain Barrett informed Complainant that
the ILS approach was unsatisfactory. Captain Barrett provided re-training during
the proficiency check and allowed Complainant to perform the maneuver agin. .
After re-training the Complainant performed the ILS approach in a satisfactory
manner. : : ' o o o

_AL_J"s' Finding of Fact No. 19 (internat citétions omitted).
Here is h_ow_ the ALJ described Mr. Khan's contrary testimony regarding the rest of
his proficiency. check:

Complainant testified that several aspects of the proficiency check were
irregular. These include claims that: Captain Brink was gesticulating during taxi;
that he performed a satisfactory stall in regular configuration because no
particular configuration had been required: prior to his being trained to proficiency
on that maneuver; that the missed ILS approach was the result of Captain Brink
disengaging the autopilot; and, that the missed VOR approach was the result of
Captain Brink changing his teardrop VOR turn to a Parallel approach and giving
him an inappropriately high starting approach altitude above that recommended
on the VOR approach plate. Complainant's testimony seems to confirm that he
in fact exceeded the recommended rate of descent in trying to attain the
approach altitudes specified in the VOR approach plate.' Complainant denies.
that the Proximity Alert System was screaming any warnings or that the rate of
descent was unsafe or anywhere approaching the rate claimed by Captain
Barrett and Captain Brink. - : -

AlJ's Finding.of Fact No 24 (internal c_iiations omlitte.d.)..

First Officer Khan's testimciny was never found wanting for credibility throughout tiié
entire hea'ring."; Captain Barrett’s_.testimony was expreésiy found to _bé tacking in credibility (as
was other _Coigén supervisors’ téstimony). ' Becau.se_i.he AL.J did not attempt to resolve the

material deviatidn beiweeri Barrett's testimony in the fo_regoing Findings of Fact Nos. 18 and 19,

- *Khan flatly disputed this portion of Barrett's testimony. The ALJ did not resolve the

- dispute. Since the ALJ credited Khan's testimony every time he addressed it, and since he
found Barrett's testimony “simply not credible” the only time he addressed it, the Commission.
resolves the unresolved factual dispute in favor of Complainant Khan. - :

"°The record is unclear whether this misstep alone would have caused Complainant to
have failed this maneuver on his first try. It is clear, however, that if he had failed this
maneuver, but only this maneuver, he would have passed his flight check.
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. versus_Khan's flatly contrary testimony in the next Finding of Fact No. 24, that task fell on the
Commission. |
The'Commission couid ha_ve fairly concluded that given the totality of the evidence, the .
ALJ's earlier rejection of Colgan Air Witness _Captaln Barrett’s related testimony, the ALJ’S
| earlier rejection of Riley's testimony, and the other suspicious circumst'anceswhich Emply.
pretext in the following paragraphs, it was proper to credit Khan's testimony and reject Barrett’s
where they materially conflict. The ALJ frequently declared that Khan had "testified credibly” in
general and he specnfrcally so fourid with respect to his testlmony about certarn events
surroundmg Barrett s flight exammatlon of Khan Barrett s testfmony about these same events,
_the ALJ found was “S|mply not cred:ble * While the ALJ dld not specrfrcally resolve other
.material mconsastencres oetween Khan S testlmony and that of Captaun Barrett with respect o
the next two paragraphs ‘the Commlssron chose to CI'Edlt Khan's testlmony over Barrett's where
such dewatlons occurred but were not resolved by the ALJ.

'E. Additional Evidence of Pretext Surroundlng Colgan Alr s
Retallatory Drscharge of bomplalnant : :

There are additional factors that an:mated_the Commi'ssion’s decision to credit the

- Complainant's theory that he was discharged in violation of the Human Rights Act. Both of

t'n_ese facts are discerneo' from the uncontested Ftndings of Fact set out lnthe AL.}_’s Decision
and unchallenged by Colgan Airin its Appellant’s .:Brief .

‘Captain Duncan (an Afncan Amerlcan Captain) testified credibly that his flight .
proﬂcrency check was rigged: “Captarn Duncan testified credlbly that he was given a recurrent o i
check ride on November 27,2001, which was unfalr as far as he was con_cerned.”- -
ALJ's Finding of Fact No 286. | |

More compelllng was Colgan Alr s treatment of Slmllarly srtuated protected class and

| non- protected class employee p|lots
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Respondent identified all pilots who had failed proficiency checks in 2000
and 2001. Josk Musoke, an African-American male failed a proficiency check on
December 6, 2000. He resigned and did not get retraining after failing. Greg
Carlisle, a white male, failed a proficiency check on August 19, 2000. He was
retrained. Jeffrey Byrd, a white male, failed a proficiency check on August 20,
2001. He was retrained. Julie Porter, a White female failed a proficiency test on
October 30, 2001. She was not retrained. Michael Duncan, an African-American
male, failed a proficiency check on November 27, 2001. He was not retrained
and elected to resign. John Wohner, a White male, failed a proficiency check on
December 1, 2001. He was retrained. - '

ALJ's Finding of Fact No. 25 (intermal citations omitted).

This is to say, thét in all the cdmparable cé.ses examiﬁed', the white men.were retained
'anc.i retralihe.'d, while .the othérs were not. The Commissién urges that this, When cbuﬁled with
Colgan’s ér.ﬁ_p.lloyees’_ false téStimbny, as found Ey fhe ALJ, and Whe_n further coupled with
'Colg.an Air's wilfui i.gnoranCé conc.erni.ng the tb_rmentors’ Conduct, and when further coupled With
this intel.iect-'ually dishonest c.Iai'm that pilots don_’t-s&_pervise copildts, .aﬁc.l lwhen furthef coupled
| with their falsé claims thaf discrimihatioﬁ claims had to b.'e répoﬁed to the vige president (versu\s
the.immediate supervis.or) is highly s.uspicious and is likely indicia of pretext. - |

lil. CONCISE STATEMENTS TO MEET THE ALLEGED ERRORS

A. ' The Record Is Replete with Evidence That Colgan Air
' Management Had Actual Knowledge, Imputed Knowledge
And Was Strictly Liable for the Abuse to Which Mr. Khan

Was Subjected.-

| 1 'Th_e ALJ's fin'dings that the Complaihant was subjectéd to '_'repeated and :_
* constant outrageOus. -insmts" S0 pervasive that "the other flight créws" and just about "everyoné" :
at Colgan Air knew what the torme_ntors were .doing to the victim,_"_suppbrt_the conclusion that -
the misbonduct. was "suffidiently pefvasiye or.repetitive that_ a reasonable efnployef, infént on
complying with the Wé'st Virginia Human Rights Act, would be aware of the conduct." Conrad,

at Syl. pt. 5.
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.2, Knowledge of Copilot Khan's mistreatment is imputed to. Colgan Air
based upon the ALJ's findings: that "Captain Dave Mayers was the Lead Pilot for [Colgan Alr] at
the Huntington, West V:rgrnla crew base " that his role was "liaison. . .between the flight crews
stationed at the crew_base" and management; and that Mr. Khan and a subordinate 'oowo'rker
had reported the misconduct "to Dave Mayers t_wenty to twenty-five times;" coupled with Colgan

Air's adamant "chain of command" policy.

3. Since the three Pilots who tormented Copilot Khan had direct supervisory -

~ authority over him, and used their "supervisory' eothority to affect the terms and conditions of
the victim's employment" by pledgmg to and suoceedrng in "dorng anything to make sure [Mr.
Khan] did not get promoted .and doing anything to get [Mr. Khan] fired," their "conduct is
attributed to the employer, and. . .{Colgan Air]' is.strict.ly Iia.bte for the" “tree pilots’ conduct.

B. Substantial Evidence Reveals That Colgan Air.Ginned up a
Basis for Discharging Mr. Kahn for Unlawful Reasons.

1. The ALJ's findinrgs reveal that'every reason Coigan Air as_signed. for not
requaiifying Mr. Khan asa C_opiiot came either'o’irect!y from one of his three principal
tormentors, or arfte'r he had complained of their treatment of him to manag-ement o

2. - There are multlple bases for concluding that Colgan Alr's ass;gned
. reasons for uiacharglng Mr. Khan were pretextual including, inter afia: That the veracity of every
Colgan Air witness who testified about the reasons for his discharge was found wanting by the
- ALJ while Khan'e veracity was always approved, and Colgan Air retrained, requalified and -
retamed every whlte male pilot who mrtrally falled to req ualrfy but refused to retrain every |

- minority or female pilot who initially failed - whlch thereby effected their dlscharges
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IV POINTS AND AUTHORITIES RELIED UPON

A. - Standard of Review
1. The standard under which 'the'Commission reviews a decision of an’
administrative law judge is established by statute. West Virginia.C'ode § 5-11-8(d)(3) states
that the "commission shall limit its review upon such appeals [from the administrative law
judge's decision] to Wnethe'r the administrative law judge's decision is:
(A) I conformity with the constitution and the laws of
the state and the United States;
(B) Within the commission's statutory jurisdiction or
~authority;
(C)  Made in accordance with procedures required by -
law or established by appropnate rules of the

¢ commission;
(D) - Supported by substannal e\ndence on the whole

record; or
(E) Not arbitrary, capricious or characterlzed by abuse
of discretion or cIear[y unwarranted exercise of
discretion.” -
2. With regard to thls Court's review of the factual findings made by the :
Commlssmn “West Virginia Human nghts Commlssmn s findings ot fact snould be sustalnea
by reviewing courts if they are supported by substantlal evidence or are unchallenged by the
parties.” - West Virginia Human Rights Commission v. United Transp. Union, Local No. 655,
Syl. pt. 1, 167 W. Va. 282, 280 S.E.2d 653 (1 981); Fairmont. Speciality Services v. West
Virginia Human Rights Commission, Syl. pt. 1, 206 W. Va. 86, 522 S.E.2d 180 (1899). - .
While the substantial evidence rule applies to findings of fact rendered byan.
administrative'agenc;y-such as the Comnmission, legal rulings made by the Commission are

subject to'de novo review. - See RUby v. !nsu_rance Commission, 197 W. Va. 27,475 8. E.2d 27

(1996).
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180 (1999). .

In Morris Memorial Convalescent Nursing Home, Inc. v. West Virginia Human Rights
Commission, 189 W. Va. 314, 431 S.E.2d 353 (1993), this Court discussed what is meant by -

"substantial evidence":

Such relevant evidence, on the whole record, as a reasonable mind might
accept as adequate to support a finding; it must be enough to justify a refusal to
direct a verdict, if the factual matter were tried to a jury. 'This is something less
than the weight of the evidence, and the possibility of drawing two inconsistent
conclusions from the evidence does not prevent an administrative agency's
finding from being supported by substantial evidence.' The reviewing court is not
entitled to reverse the finding of the trier of the facts simply because the .
reviewing court is convinced that it would have weighed the evidence differently if -
it had been the trier of the facts. . _

Thus, while the Commission and this Court must glve deference to the fmdmgs of fact of

' the ALJ, the Commlssron is not precluded from maklng additional findings of fact that are not i in

conflict with those reached by the ALJ. In addition, the Commission may determine that the
ALJ's decision is clearly not supported by substantial evidence on the whole record. ‘Fairmont

Speciality Services v. West Virginia Human Rights Commission, 208 W. Va. 86, 522 S.E.2d

B.  Hostile or Abusive Work Envito’nmént
1. The West Vlrgrma Human Rrghts Act as well as Title VII rmposes on
employers a duty to ensure, as best they can, that their workplaces are free of sexual

harassment that creates a hostlie or offensrve worklng environment. Hanfon v. Chambers, 195

W Va 99, 464 S.E.2d 741 (1 995) see also Patterson V. McLean Credit Union, 491 U.S. 164

1 80 (1989) Metritor Savmgs Bank FSB v. Vmson 477 U.S. 57, 65 (1986). As the Unrted
States Supreme Court recognlzed in Meritor, "Trtle Vil affords employees the right to work in an

environment free from drscnmlnatory |nt|m|datron ridicule, and insult.” Meritor, 477 u.s. at 65;

Conrad v. ARA Szabo, 198 W. Va, 362, 480 S.E. 2d 801 (19986) (citations and quotations in

original).
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2. ““Knowledge of work pl_ace m'iscondLlct 'rr_lay be imputed to an employer by
circumstantial evidence.if the conduct is shown to be sufflciently pervaeive or.repetltive so that
a reasonable employer mtent on complymg with .. [the West Virginia Human Rights Act] would
be aware of the conduct.” Hanfon, 195 W. Va. at 108 n.9, 464 S.E.2d a_t 750 n.9; Conrad v.
ARA Szabo, 198 W. Va. 362, 480 S.E.2d 801 (1996). | | |

| 3. | - “The aggravated nature ol diecriminatory.conduct, t_og.et.her with its -
| frequency and severity, a:fe.factors to be consldered'in assessing the efficacy of an er.nploy'er's
respohse to such cooduct. lnetences of aggravated discriminetory con.'duct in the workplace,
where words or actions on their face clearly denigrate another human being on the basis of
race, ancestry, gender, or other Llnlawful classification, a.nd Which. are clearly unaccepteble ina
cnwllzed somety, are unlawful under the West Virginia Human Rights Act, Wesl ngm;a Code
§§ 5-11-1to ~20 (1999), and in wolauon of the public policy of this State. When- such instances

of aggravated discriminatory conduct occur, the employer must take swift and decisive action to

_ ehmrnate such conduct from the workplace B Fa:rmont Spec:alty Services v. West V!rglma
Human nghts Commrss:on Syl pt. 3, 206 W, Va. 86, 522 S.E.2d 180 (1999)

4. Factors to examine in determlnmg whether an employer hes met its
burden to take prompt remedial actioh reasonably celculaled to end the harassment _in_clude,
bul are not limited by, the grevl_ty of the harm, the nature of the work e.nvil.'onment', the degree of
acql.iiescence in the h_arassment by the superviéors, the promptnees of the employer's |
reeponsive' action, and the apparent si.ncer'ity of the employer's actions.. Fairmont Speciafty
Services v. West Virginia Human Rights c‘o_:_ﬁmission, 206 W. Va. 86, 522 S.E.2d 180 (1999).

5. Where an agent or supervlsor of a.n employer has caused, contributed to, -
or acqmesced in the harassment, then such conduct is attnbuted to the employer, and it can be -
fairly said that the employer is slnctly Ilable for the damages that result. Hanlon v. Chambers _ |

195 W. Va. 99, 464 S.E.2d 741 (1995).
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6. “Ifthe plaintiff proves a "good ole' boy" environment in which the

employer tolerated [abusive] behavior and failed to back [protected class members], she proves-

“an abuse.” Hanfon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).

- C. Disparate Treatment and Retaliatory Discharge

1.©  "'In an action to redress an unlawful retaliatory discharge under the.West _

Vlrgrnla Human Rights Act, W. Va. Code, 5-11-1, et seq as amended, the burden is upon the
complainant to prove by a preponderance of the evrdence {1) that the complainant engaged in
.protected activity, (2) that complamant‘s employer was aware of the protected actrvrtres (3) that
complarnant was subsequentty drscharged and (absent other evidence tendlng to establrsh a |
_retallatory motivation); (4) that complainant's drscharge followed hrs or her protected activities
_ within-such. perlod of trme that the court can infer retaliatory motivation.’ Syl pt 4, Franks

Shoe Store v. West Virginia Human Rights Commrssron 179 W.Va. 53, 365 S. E 2d 251

(1986)." Bramm-er v. West Vrrgrma Human Rrghts Commrssron Syl. pt. 1, 183 W. Va. 108,394

S.E.2d 340 (1990). Hanlon v. Chambers Syl. pt 10, 195 W Va. 99, 464 S.E.2d 741 (1995)

(crtat!ons in orlgrnal)

V. ARGUMENT .

A.-~  The Record Is Replete with Evidence That Colgan Air
Management Had Actual Knowledge, Imputed Knowledge
‘and Was Strictly Lrable for the Abuse to Which Mr. Khan
Was Subjected

in order to sustarn a claim.of unlawful repnsal / retaliatory drscharge under the State s
Human Rrghts Act i in the case sub judrce Rao Khan must prove that:
To establlsh a claim for ancestral discrimination, under the West Virginia
Human Rights Act, West Virginia Code §§ 5-11-1 to 20 (1999) based upon a

hostile or abusive work environment, a plaintiff-employee must prove that: : (1)
that the subject conduct was unwelcome {2) it was based on the ancestry of the
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plaintiff; (3) it was sufficiently severe or pervaswe to alter the plaintiff's condltions _
of employment; and (4) it was lmputable on some factual basis to the employer.

Fairmont Specialty Services v. West Vrrglnla Human Rights Comtmssron Syl, pt. 5, 206 W. Va.
86, 522 8.E.2d 180 (1999).

1. The ALJ s findings sUpport the conclusion that
Colgan Air had actuai knowledge of the hostlie
: enwronment
The' law is.sufficiently settled in West Virginia tb be beyond dispute. If evidence of a
hostile environment is so ebvfel_,ls, prominent or widespread in a workplace that any reasonable

' company bent on complying with the Human Rights Act would have known about the conducf,
~ then the Court will infer that the company had act_ual knowledge of the discrimination and a
concomitant duty to take effective measures to terminate'the conduct. |
| ; Knowledge of work place misconduct may be imputed to an employer by

circumstantial evidence if the conduct is shown to be sufficiently pervasive or

repetitive so that a reasonable employer, intent.on complying with the West

Vlrglma Human nghts Act would be aware of the conduct.
Conrad, at Syl pt. 5. |

The Findings of Fact in Sections LA. (regarding the Trequent open nature of tne
harassment) and .B. (addressmg the extensive reporting of the misconduct that had taken -
place) are more than sufficient to establish Colgan Air's liabifity. The ALJ's findings that the
Cemplainant was subjected fo "repeate_d and constaht outrageous insuits" so pervasive that
“the other ﬂight-creWs" and just about "everyene" at Co!gan Air I;new what fhe tormentors were
doing to the victim, support the conclusron that the mlsconduct was "sufficiently pervaswe or
| _repetltlve that a reasonable employer mtent on complying with the West Vlrglnra Human Rights
Act would be aware of the conduct." Conrad, at Syl pt. 5.

Khan was actively tormented by his supervisors from late September 2000 through eerly

July 2001, a period of nine months. Cohseque‘nc‘es of his tormentors’ behavior continued

32




through the end of October 2001, when Colgan Air.relied on the tormentors evaluations of -
Complalnant to refuse to requallfy him as a First Offlcer

One of the worst comments made was made in the presence of Pam Jarretl a woman
working as a Customer Service Agent when Captain Rlley said that the Complalnant "would not
be able to eat his W|fe and that it probably tasted like chicken anyway." This was in reference to
the fasting strictures of Complainant's faith. That same individual also heard both Captain
Ga.lbrath and Captain Riley say they would do anything to get Complainant fired and that he
would not pass his proficiency .-fli-ght |

On another occasion, Captain Riley came on board an alrpfane that Captaln Duncan
was on after a female pltot had shot a low visibility approach, and stated "That froeeoe groes
can't fly. I've been-ﬂymg all morning with a F*.*****_ Arab and he can't fly either." This sl_ur was
overheard and corroborated by a disinterested fe"ow pilot, Captain Duncan.

Both the Complainant and Ms. Jarrell complained about the discriminatory conduct

toward Complainant to the Lead Pilot for Colgan Air at the Huntington, West Virginia, crew

‘base, Captain David Mayers. Ms. Jarrell testified credibly that Captain Mayers kn_ew these acts _

were occurring and that "other flight crewe“ and just about "everyone" knew it was going on.
Complainant estimates he went to Dave Mayers about twenty to twenty-five times about the
behavior of Captain Riley. Ms. Jarrell was SpeCIflC wath Captaln Mayers that the dislike was a
result of the fact that Complalnant was "Mlddie Eastern."

Captain Duncan also téstified credibly that Dave Mayers was aware of what he called
problems between Complalnant and Captain Riley and that Captaln Duncan had told hlm about_
the comment Captain erey made regardlng "I've been flylng with that F****** Arab and he can't

fly either." -
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~ Fairmont Specialty Services, 206 W. Va. at 104, 105; 522 S.E.2d at 198, 199.

- This evidence, and the remainder reviewed in the foregoing Sections ILA. and ILB. are:
more than sufficient to meet the Conrad v Szabo sta.ndard: “Knowlédgé of work place |
miscondubt may be imputed to an employer by cifcumstantial evidence if the conduct is shown
tol_be sufficiently pervasive or repetitive :so that a reasonable employer, intent on co'mplying with
the West Virginia Human Rights Act-would'bé'éware of the conduct.” Conrad, at Syl. pt. 5. |

2. . The ALJ's findings support a conclusion that-
Colgan had imputed knowledge of the hostile

environment_thro_ugh_ their Lead Pilot.

The law regafding the imputaﬁon-of knowledge of workplace hostile environment

discrimination to employers is likewise clear and undisputed. In Fairmont Specialty Services v. -

West Virginia-Human-Rights Commission, 206 W. Va. 86, 522 S.E.2d 180 (1999); this Court
quoted the Huma_n' Rights Commission’s rég_’ulatory standards for imputing knowlédge of | ' |

workplace sexual harassment and then applied the same standard to national origin-

discrimination such as that in the case at bar- ' S . , o = '

* The standard for employer iiability for the actions of co-worker
harassment has been set out in the Commission's legislatively promuigated
regulations in the analogous area of sexual harassment, that state:

- With respect to conduct between fellow employees, an
employer is responsible for acts of sexual harassment in the
workplace where the employer (or its agents or supervisory
employees) knew or reasonably should have known of such
conduct, or-expressly or impliedly authorized or ratified such
conduct. s _ . :

_ Thé facts reviewed in Sec_tio.ns ILA. and 11.B., as well as those reviewed next above, - .
clearly support imputing Colgan Air's Lead Pilot's knowledge to Colgan Air. - These include: (a)

the AlLJ's findings: that "Captain Dave Mayers was thé Lead Pilot for [Colgan Air] at the

Huntington, West Virginia crew base;" and (b) that his role was "liaison. . .between the flight

crews stationed at the crew base" and management; coupled with (a) the American Heritage
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Dictionary (2d ed., Houghton: leflin,' 1985) definition of liaison (“a channel or means of
communication”) and, thus, his role would be to.relay discrimination complaints on up.the chain
of command,; and (b) that Mr. Khan, Captain Duncan and a subordinate coworker named Pam

Jarrell had reported the misconduct "to Dave Mayers twenty to twenty -five tlmes ;" coupled with -

- Colgan Air's adamant "chain of command" policy, make it clear that Captaln Mayers’ knowledge

- of the nme~month gauntlet of dlscrlmrna_tron is properly rmputed to Colgan Alr.

3. The ALJ's flndmgs support a conclusion that
' Colgan Air is strictly liable for the hostile
environment because the perpetrators were the
vrctlm s superwsors

The Commlssron accepts Colgan A|r s basxc statement of the law that an employer is |

: strlctly liable for the d|scr|m|natory acts of its supervisory employees: “Where an agent or

_ superwsor of an employer has caused contrlbuted to or acqu1esced in the harassment then

such conduct is attributed to the employer and it can be fairly said that the employer is strrctly
liabie for the damages that result.” Han!on V. Chambers 195 W. Va. 108, 464 S.E. 2d 741, 750 ‘

(1 995) The essence of supervrsory status is the authority to affect the terms and concutrons of

| the vrctlms employment ! Appellants Bnef p. 13 Parkins v. Civil Constructors of Iﬂmors inc.,

163 F.3d 1027, 1034 (7th Cir. 1998),

The facts revrewed in Secuon iLA. anu i.B. uocume' it the nutrendous natu re and
contrnuous frequency of Captains Galbrath Heuston and Riley's maltreatment of First Offrcer
Khan on the basis of his race, religion and natronal ancestry. The facts reviewed in Section
II.C. of this brief'amply and incontrovertibly support the co-nclusion that Captain Galbrath,
Captain Heuston and’ Captam Rlley were First Officer Khan's super\nsors S0 that Colgan Air is -

strictly liable for their "repeated and constant” rac:al forment of First Officer Khan Since the

three pilots who tormented Copilot Khan had direct superwsory authority over him, and used

their "supervrsory authorrty {o affect the terms and conditions of the victim's employment" by
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pledging to and succeeding in "doing anything to make sure [Mr. Khan} did not get promoted. .-
.and doing anything to get [Mr. Khan] fired," their "conduct is attributed to the employer, and. ..
[Coigan Air] is strictl'y liable for the" three pilots' conduct. |

B.. ~ The ALJ’s Findings Support the Conclusion That Colgan Air
Ginned up a Basis for Discharging Mr. Kahn for Unlawful
Reasons. - ' L

1. The ALJ’s findings reveal that every reason
Colgan Air assigned for not requalifying Mr. _
Khan as a Copilot came either directly from one
of his three principle tormentors, or after he
~ had complained of their treatment of him to
‘management.

Thé facfs se_t.out_ in Section M. D. amply support the'c_ondu_sion that Céptaiﬁs_ Héuston, o
Riley ar;d Galbrath delivered on their prorr]_i_se_to_keep Mr. Kh'an_from pas_sing his flight
profic_iehcy fec_heck, to keep him fror_n gegtting prorhoted_an,d, ultimately to “do anythin.g’.’ to ke_ep
him from beihg retained. During the meeting in Manassas on West Virginia Day 2001, Mr. Khan
_madé clear to the company's HR person, Mary Finnigan, that Heuston, Riley and Galbrath
were after him: |

- Complainant discussed his complaint that he had not been upgraded to

- Captain in a meeting with Ms. Finnigan and Chief Pilot, Mike Kelley. Complainant..
stated that Alan Shelton, Jeremy Poist, and Michae! Duncan were already _
Captains and that some of the people were lower on the seniority list who were*
currently taking the classes to upgrade to Captain. Captain Kelley'" said | have .
received letters from the other Captains, your co-workers. He refused to name
them.” Captain Kelley said there is a solution we'll go do a test ride with me.
Complainant heard nothing more thereafter and the ride with Captain Kelley
never occurred. Captain Duncan testified that of the people in Complainant's
fraining class, Complainant was the only one who was not offered the
opportunity to upgrade to Captain from First Officer.

ALJ's Finding of Fact No. 14 (emphasis 'a_dded) (internal citations omitted).

_ "Kelley and chief tormentor Riley were buddies in the _gdod ole’ bdy_ network that was
Colgan Air. S - ' : E .

“The only evidénce adduced concerning any such complaining letters reveals that they
came from none other than tormentors Riley, Galbrath and Heuston. = :
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_ the good ole’ boy network is wel

" supervision of K

-Respondents produced an irregularity report for an unsatisfactory _
approach and landing in which Captain Galbrath took control of the aircraft'

-after a failed approach and go around: This incident report was filed with Chief
Pilot, Mike Kelley, for an incident taking place on May 3, 2001, Complainant was
never told of the.report or counseled in any fashion by anyone for pilot
deficiencies during his time with Respondent Colgan Air. '

ALJ's Finding of Fact No. 15 (internal citations omitted).

Lead Pilot, Captain Mayers, [claimed to have] liked Complainant and hada -
chance to fly with him on several occasions. . . . There were numerous instances
reported to him' that created a doubt in his mind that [Khan] was capable of
commanding an airplane. One of these instances involved a report that as the
flying pilot, Complainant had lined up on the wrong runway and that Captain
Heuston'® had to take control of the airplane. ' o

fd. (internal citations omitted).

- OnQOctober 30, 2001 Complainant underwent a Federal Aviation _
Administration (FAA hereinafter) proficiency check pursuant to FAR 121.441
which is required annually for First Officers and every six months for Captains.
The proficiency test was administered by Captain Jeb Barrett, Director of Flight
Standards for Respondent, who acted in the capacity of check airman for .

- Respondent. _ . .

ALJ's Finding of Fact No. 16 (internal citations omitted).

_ 3Thus, Captain Galbrath, one of the principal tormentors, one who had ‘pledged todo - |
anything to get Khan fired,” and one who had pledged that "he would not goass his proficiency
flight,” was in direct supervision of Khan, possessed of the “authority to affect the terms and

- conditions of the victim's employment.” Thus, too, Khan was again impacted by his

supervisors’ mistreatment frommi late September 2000 through early July 2001, a period of nine
months. Consequences of his tormentors' behavior continued through the end of October -
2001, when Colgan Air relied on the tormentors’ evaiuations of Complainant to refuse to

requalify him as a First Officer. “The essence of su ervisory status is the authority to affect the

terms and conditions of the victim’s empio¥ment.’_’ ppellant’s Brief, p..13; Parkins v. Civil- -
Constru_ctors of Hllinois, Inc., 163 F.3d 1027, 1034 (7th Cir. 1998). L '

*Mayers' testimony on the whole was tainted by his incredible claim, contrary to the
remaining evidence, that he did not know that Khan's mistreatment was racially animated (see
P. 20, supra). The Commission viewed his testimony with great care and caution, and the
conclusion that it was infected b?l seff-interest, loyalty to the company and to the other pilots in

supported.

*Once aﬁain, Captain Heuston, one of the principal tormentors, was in direct -

1an, possessed of and wielding with a vengeance the “authority to affect the
terms and conditions of the victim’s employment.” “The essence of supervisory status is the
authority to affect the terms and conditions of the victim’s emglo*ment." Agpe ant's Brief,-p.
13, Parkins v. Civil Constructors of Iffinois, Inc., 163 F.3d 102 , 1034 (7th Cir. 1998).
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Captain Barrett directed Complainant to perform a takeoff stall, an FAA
required maneuver. Complainant performed the maneuver in an unsatisfactory
“fashion because he lost an unacceptable amount of altitude. Captain Barrett -

- informed Complainant that the takeoff stall maneuver was unsatisfactory.™®
Whereupon he provided re-training during the proficiency check and allowed the
Complainant to attempt the maneuver again. Complainant performed the
maneuver in satisfactory fashion after retraining. B

ALJ’s Finding of Fact No. 18 (internal citations_ omitted).

Captain Barrett directed the Complainant to perform an ILS approach,
-another FAA required maneuver. This maneuver required the Complainant to
turn the aircraft onto the localizer, an electronic beam that gives the angle of
~descent.- Complainant flew threw (sic) the localizer, in attempting to turn the
aircraft, Complainant operated the electronic trim system which disengaged the -
auto-pilot. This resulted in Complainant deviating from center lines of the
localizer and glide slope and exceeding the permitted descent speed, which
resulted in an unstabilized approach.'”- Captain Barrett informed Complainant -
that the ILS approach was unsatisfactory. Captain Barrett provided re-training
during the proficiency check and allowed Complainant to perform the maneuver -
agin. After re-training the Complainant performed the ILS approachina
satisfactory manner. - ' : -

ALJ’s Finding of Fact No. 19 (internal citations omitted).

' _Compfainant denies that the Proximity Alert System was screaming any warnings
or that the rate of descent was unsafe or anywhere approaching the rate claimed
~ by Captain Barrett and Captain Brink. - '

Compare ALJ's Findings of Fact No. 20 and No 24.

Frequently when testimony is af variance, éach side Could_ pass'a pc)l'ygraph, even
though one is obviously wrong. We've all seen this. In this case, either Brink or Khan was not

truthful. Either the warning alarms were sounding off, or they wer_eh"t. Having heard these

' a!a_rms go off in military aircraft, | can'a'ttest that they are loud and alarming.

.. °The ALJ frequently declared that Khan had “testified credibly” in general, and he
specifically so found with I'eSé)eCt to his testimony about certain events surrounding Barrett's
flight examination of Khan. Barrett’s testimony about these same events, the ALJfound, was
“simply not credible.” While the ALJ did not specifically resolve other material inconsistencies
between Khan's testimony and that of Captain Barrett, with respect to the next two paragraphs,
the Commission chose to credit Khan's testimony over Barrett's where such deviations occurred
but were not resolved by the ALJ. : _ ' o

_ ""Khan flatly disputed this portion of Barrett's testimon%. The ALJ did not resolve the
dispute. Since the AL credited Khan’s testimony every time he addressed it, and since he
found Barrett's testimony “simply not credible” the only time he addressed it, the Commission -
resolves the unresolved factual dispute in favor of Complainant Khan.
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The ALJ frequently declaréd that Khan had “testified credibly” in general, and he
specifically so 'found with respect to his testimony about certain events surrounding this flight
examination of Khan. The tester's testimony about these same events, the ALJ found, was
“éimply not credible.” While the ALJ did not specifically resolve other material inconsistencies

between Khan’s testimony and that of Captains Brink and Barrett with respeét to the next two - -

paragraphs, the Commission chose to credit Khan’s testimony over Barrett's where such
deviations occurred but were nof resolved by the ALJ.

Complainant testified that several aspects of the proficiency check were

- irregular, These include claims that; Captain Brink was gesticulating during taxi;
that he performed a satisfactory stall in regular configuration because no
particular configuration had been required prior to his being trained to proficiency
on that maneuver, that the missed ILS approach was the result of Captain Brink
disengaging the autopilot; and, that the missed VOR approach was the result of
Captain Brink changing his teardrop VOR turn to a Parallel approach and giving
him an inappropriately high starting approach altitude above that recommended -
onthe VOR approach plate. .. =~ -~ '

ALJ's Finding of Fact No. 24 (internal citations omitted).
Mr. Khan's testimony is corroborated in several respects by the testimdny of another
minority flight officer, Captain Duncan. Note the similarities:

Captain Duncan testified credibly that he was given a recurrent check

ride on November 27, 2001, which was unfair as far as he was concerned. .. .
Captain Duncan claims that he performed the maneuvers well and that he had a -
lot of talk in the cockpit as he shot his approach. He claims further that Captain

- Brink, the check airman, gave him the approach plate 2-3 miles before the final - -
approach fix. He was at too high an altitude, and when he went to do a missed .
approach go around, Captain Brink told him no, it's a busted checkride. Captain
Brink claimed that Captain Duncan lost too much altitude during a stall requiring -
a train to proficiency and that he missed a slight transition in heading on a VOR
requiring a train to proficiency, prior to the missed approach. . . . [Captain Barrett
told him that if he wanted a “recheck,” he would have to do it the next day.]
Captain Duncan told him that afternoon that he did not feel comfortable with that
arrangement and that he would resign. Captain Duncan's letter of resignation
was e-maliled or faxed and stated that Captain Duncan was resigning under
distress. Captain Duncan testified that the distress related to the fact that five or
six pilots had just had busted check rides. Captain Duncan was in Atlanta where
he resides when the calls came from Captain Barrett concerning rescheduling a

- recheck with the FAA in Northern Virginia for the next morning at 9:00 a.m.; and,
Captain Barrett testified that he told Captain Duncan he would undergo retraining
prior to the recheck . . . [so Captain Duncan resigned]. ' :

ALJ’s Finding of No. 26 (internal citations omitted),

e
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2. There are multiple bases for concluding that
-~ Colgan Air's assigned reasons for discharging
Mr. Khan were pretextual. I

In addition to the rather similar suspicious circumstances of the Complainant and the

other minority's check rides, the Commission examined the treatment of other similarly situated -

Colgan Air pilots. The ALJ's Finding of Fact No. 25 describes this treatment:

Respondent identified all pilots who had failed proficiency checks in 2000
and 2001. Josk Musoke, an African-American male failed a proficiency check on
December 6, 2000. He resigned and did not get retraining after failing. Greg
Carlisle, a white male, failed a proficiency check on August 19, 2000. He was
retrained. Jeffrey Byrd, a white male, failed a proficiency check on August 20,
2001. He was retrained. Julie Porter, a White female failed a proficiency test on
October.30, 2001. She was not retrained. Michael Duncan, an African-American
male, failed a proficiency check on November 27, 2001. He was not retrained
and elected to resign. John Wohner, a White male, failed a proficiency check on
December 1, 2001. He was retrained. : S :

ALJs Finding of Fact No. 25 (internal citations omitted).
Thi's to say that, in all the c’Omparablé case's. examined , the White men were"retainéd,
| retrained and requalifi_ed_, while thé others._were hot even offeréd retraining. The Commissibn '
viewed i_his,'w'hen co_upied with Appeliant's employees’ false testimony, as found by the A.LJ,
and When further boupled Wit_h'Co'Igan Air's wilful ignorance concerning the tormentors' conduct,

as highly suspicious and as likely indicia of pretext. The Commission did not, however, make

an express find_ing in this regard, notwithstanding, we suggest, that the evidence supports such.

‘a conclusion.

VI. CONCLUSION -

When all is said and done, this is not a close case under the law or facts. The victim isa

member of several of the moét vulherable and maligned classes of Americans in this Great
Nation tbday. _Hé is a dark-skinned West Asian; he is Muslim; he is Pakistani.
The aviation ih.dustry is pép_pere_d with a fair poftion of macho, swaggering, testosterone-

. laden “flyboys.” However, unlike the rbUghnecks of our central oilfields and the ironworkers on
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the 97th floor, alrilne pllots are better educated more professmna! and we ought to be able to

requlre more of them

The protracted abuse to which this gentle soul was subjected leaves one feeling

queasy. It is patently obvious that the pefpetr-ators of the abuse were Rao Khan's ﬂyboy

supervisors; it is patently obvious that Lead Pilot Mayers, as liaison between the field and the

home office, was there to squeic'h this mistreatment or report it up the chain of command to

someone who could; lt is patently obvious that "all the other flight crews” and “practlcally

everyone at Colgan Air Knew what was. gomg on.

Based on the evidence of record and the Commission’s. fmdlngs of fact, we respectfu!ly

urge the Court to affirm the Commlss:on s Final Order.
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