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I THE SUPREMHE COURT OF APPEALS OF WEST VIRGINIA
| CHEMTALL INC., ot al.,

Petltl_oners,
v - | No. 33380

THE HONORABLE JOHN T. MADDEN
etal,

Respondents. |

MEMORANDUM IN DPPOSITION TO PETITION FOR
WRIT OF PROHIBITION ANDIOR MANDAMUS

Respondents (Plamtrffs and lntervenors in the Circuit Court) through their
undersrgned counsel hereby show cause why a wnt of prohrbmon and/or mandamus
chOU]d not issue in the above- captroned actron as foliows:

INTRODUCTION

This is a class action seeking medical monitoring for serious latent diseases

caused by exposure to acrylamrde a byproduct ofa chemloal used in treatment of coal

and water." This Court has previously issued two deorsrons conoermng the underlyrng
action: First, in State ex rel Chemtall, Inc. v. Madden, 216 W. Va. 443, 607 S.E.2d 772
(2004), this Court vacated a seven-state class certification that inclu_déd some stafes

that do not recognize medical monitoring, and .directed the Circuit Court to consider

whether material conﬂicts in the applicable law would preclude common-adjudication of

cases arising in the different states. Second, in Stern v. Chemtall, Inc., 217 W. Va.

329 617 S.E.2d 876 (2005), this Court reversed the Crrcurt Court's denial of

' See Stem v. Chemtall, inc., Civil Action No 03-C-49M (Circuit Court of Marshall
County) :



intervention sought by coal treatment workers Frankhn Stump and Danny Gunnoe (the
“Coal tntervenors") who were partles toa pﬂor pendrng acrylamide suit,? and Water
treatment worker Teddy Joe Hoosrer (the “Water Intervenor”) explaining specifically |
why the Coal Intervenors must be permrtted to intervene.

Following remand, on January 9, 2007 the Circuit Court entered an Intementron

Order WhICh perm|tted mterventlon by both the Coal Intervenors and the Water

e Intervenor On the-same day the Circuit Court entered a Trial Ptan Order which (i)

' extensrvely analyzed the medical momtonng faw of West Vsrgmla and Pennsylvama
concludmg that there were not such material differences as to preclude common
ad;udfcatlon ‘with the help of proper mstruotlons to address any dissimilarities”; and (u)
provided for blfurcation of habillty and punitive damages muttlpher from causation and

| medical monltormg damages ' | |

In the present proceeding, Peti_tioners.(.Defendants_ in the Circuit Court)'seek a
writ of prohibition and/or mandamus, on the asserted grounds th.at (a) the Intervention
Order improperly permitted the W_ater Intervenor to participate in the action: (b) uee ofa
punitive damages multiplier in a medical monitoring case is unconstitutional; and (c)
West Virginia and Pennsylvama medical monitoring law are too different to be tried
together. It is Respondents’ position that the requested writ snould be denied because.
(a) this Court’s intervention decision did not prohibit the Circuit Court from permitting the

Water Intervenor to participate; (b) use of a punitive damages muttiplier in a medical

2 See Pettry v. Peabody Holding Co., Civil Action No. 02-C-58 (Crrcuut Court of
Boone County).

® Plaintiffs had previously withdrawn claims arising under the laws of states other
than West Virginia and Pennsylvania.



' monitoring case is censtitutionally permissible; and (c) West Virginia and Pennsyft{ahia
medical monitoring law are sufficiently compatible to permit common adjudication‘. .
ARGUMENT

‘A, This Court’e Intervention Decrsmn Did Not Prohibit the Circuit Court from
Permi'ttmg the Water !ntervenor to Participate.

ThlS Court's opmron with respect to mterventron focused primarily on the two coal
treatment workers, and drd not squarely address Mr. Hoosrers claimed nght to
intervene on behalf of water treatment workers. Based on therr parsrng of the oplmon
Petltloners contend that the Crrcurt Court drrectty contravened thzs Court s mandate by

' permlttrng Mr. Hoosrer to rntervene

Petitioners’ content!on overlooks two crucnal pomts First, this Cour’t reversed the
entrrety of the Clrcwt Court s prlor order denying intervention,. rather than reversing in
part as to the Coal Intervenors and afflrmlng as to the Water Intervenor. The focus on
the Coal Intervenors in this Court's opinion does .n'ot serve to alter its mandate, which
was a straightforward, unequivocal reve.rsel as to atl parties. Even if this Court's
opinio.ns should be read as altering the Court's express disposition of cases, such an
alteration should not be inferred fr_om mere emphasis or omission in an opinion. Here,
there was nothing in thir Court’s mandate or its opinidn th.at clearly informed Mr.
Ho_osier that, notwithstanding the express reversal of the Order from which he
appealed, he was actually a losing Appellant with the same result for him as if the Order

~had been affirmed.
Second, even if this Court’s ruling was not intended to require the Circuit Court to
allow Mr. Hoosier's intervention, there is noting in the mandéte or opinion that could -

fairly be interpreted as forbidding _permiseive intervention. In the absence of such a



' prohibition,the beekground Fule !eat/es. s’uch_ decisions to the seund.discretion_ot .the“ |
.Circuit Court.. See W. Vé; R. Civ. P.24. ln view of the authonty conferred-by Rule 24,
Petitioners are simply wrong when they charge that the Crrcuit Court has exceeded its
_jurlSdlCthﬂ o

, Petition"ers. make no showing that the Circuit Court's el!owance Qf intervention
amounted to an abu'se of .ite dieCretion Petitioners argue that the commaon questiens
- and efﬁmencres rdentrﬁed in thrs Court's Interventnon opmlon do not apply to water
treatment workers Respondents dlsagree and the Crrcurt Court also disagreed.
_Despite any differences_m the industrial setting, it seems ciear that medical monitoring
claims of coal and water treatment worker's present at least some qtrestions- of fact in
common such as, whether acrylamrde monomer is hazardous whether Defendants
rknew or should have known of the hazard whether exposure creates a risk of
sustaining a serious latent disease, whether a monitoring regime exists for the detection
of such drsease ‘etc. See generally Bower v. Westmghouse Electric Corp 206 W. Va

133,522 S. E 2d 424 (1999) Moreover, many questlons of law rnvolvmg the elements
of a monrtonng claim and _any defenses thereto - such as the questions identified by |
Petitioners and the Circuit Court in eomparing West Virginia and Pennsylvanie law - are
also common to the claims of coal and water treatment.workers. The presence of any
~ such common questien of law or fact is sufficient to warrant permissive intervention_in_
the discretion of the Circuit Court under Rule 24(b).

Finally, if Petitioners believe they are pre]udiced by specific aspects of the Trial
Plan Order as it relates to the claims of water treatment workers, they should present

their ..co'ncems in the first instance to the Circuit Court. Th_is Coulrt should not be



‘required to engage in advance mic’roémanagemen't of case administration issues.

B. Use of a Punitive Damages Mutipliér in a Medical Monitoring Case Is
Constitutionally Permissible. I : ' :

Th_is_Cburt haé previously up'he!_d bifurcated trial plans that i.nvolve application ofx
| a fpu.ni'ti\'.fe damagé_s mUEtiplier determihed in the initial iiébility trail'phése_ to
corn_bensatc)ry dam.ages tb be determihéd ih a éebond ph,asé[4 Peﬁfibhefs do not ask

© this Cour_t td révisit that épprovai now. instead, they argue that a different result is |
di¢tafed he_re by the fact that the plain_tiffs have not yet s_ustained a physica!‘inju:ry, a'nd'
thus aré séeking orﬂyé medicél monitoring.remedy tathe_fthan persénai ihjury _'
damage_é. S’pebiﬁcaily,_ Petitiokners érgue first, that puniﬁve _c_ianﬁages must be'l:lsasedion
harm doné to others rather i:ha.n to the plaintiff class, .in violation IOf Philip Morris v. ':
Wflliams, - U.S.._m., 2007 WL 5057_81 (Feb.. 20, 2007); and second_, t_hat ina |
.medical rﬁon’iton’rig case there are no compensatory damages against Which to assess
the proportionality of a punitive damage_s award. These arg"umerits WEII. be addr_es_sed

seriatim.

* See, e.g., State ex rel. Appalachian Power Co. v. MacQueen, 198 W.Va. 1,
479 S.E.2d 300 (1996). Such a bifurcated procedure has aiso been repeatedly =
endorsed by the federal courts. See, e.g., Watson v. Shell Oil Co., 979 F.2d 1014,
1019 (5th Cir. 1992), rehearing en banc granted, 990 F.2d 805 (5th Cir. 1993)
(approving determination in liability phase of “a basis for assessment of punitive
damages in the form of a ratio”); In re Fibreboard, 893 F.2d 706, 708, 712 (5th Cir.
1990) (approving separate trial phase for determination of punitive damages multiplier);
Jenkins v. Raymark Industries.- Inc., 782 F.2d 468, 474 (5th Cir. 1986) (rejecting
contention that “punitive damages cannot be determined separately from actual
damages”, and upholding separate trial for determination of liability issues including
liability for punitive damages). The Fifth Circuit explained that because the "purpose of
punitive damages is not to compensate the victim but to create a deterrence to the
defendant.. .. . The focus is on the defendant's conduct, rather than on the plaintiff's."
Jenkins, 782 F.2d at 474. See also Waison, 979 F.2d at 1019 ("It need hardly be
emphasized that the punitive damages inquiry -- unlike that for compensatory damages
- focuses primarily on the egregiousness of the defendant's conduct. ". -



1. Useofa multlplrer asaures the corrstil:utzonatly reqeared basas ot‘
punstwe damages ina compensatory award. :

ln Williams the United States Supreme Court held that punltlve damages may
" not be predrcated on harm suffered by non- par’ues to the action in whrch the damages
'- are awarded Thrs holding is fulty consistent with this Court’s ]unsprudence which has
fong held that a punitive damages award must be reasonable in proport;on to the
compensatory damages awarded in t_h_e same case. See, e.g., Garnes v. Fleming
' L-andﬁﬂ- 186 W. Va. 656, 668 413 S.E. .2d 897, 909 (1991) ("As a matter of fdndamental
- farrness punmve damages should bear a reasonable relationship o compensatory '
damages ) |
Petitioners argue that the Circuit Cou_rt’s Trial Plan violates Wi!!iams b'ecause
since the plaintiffs herein have sustalned no personal rnjury, a contemplated pumtrve
damages award must be predrcated on mjury suffered by others. This argument .
lgnores ‘the lnexorable operation of the punitive damages multiplier if plaintiffs are
awarded no compensatory damages, they will receive no punltlve damages any
multrplrer ‘applied to zero compensatory damages yields zero punrtrve damages And
as long as harm suffered by non-parties is not included i.n a compensatory award, it will
not enter into a punitive award either. |
The source of Petitioners’ confusion in this regard appears to be their failure to
understand that the compensatory award to which a multiplier will be applied is not i‘
compensation for physical injury, but rath.er, as discussed below, it is compensation for . |

the cost of monitoring made necessary by Defendants’ misconduct.® Because the need

® Such confusion gives point to this Court’s observation that “{mjatters such as .
. the use of a punitive damage multiplier, given the unresolved nature of the use of suoh



for _monito_ring and the resulting cost falls directly upon the ae-yet physically uninjured '

plaintiff, applfcat;on of a punltlve mult:pller to that cost is necessanly and d;rectly based

upon the (fmanotaf) harm to the plamtlff rather than on any risk or harm to non- parties
2. Punitive damages are permteaabte ina n'nedacai monltorsng case.
‘Petltloners argue that in a pure med:cal momtonng clafm the plalntlﬁ’s have -

sustained no injury and thus there w:li be no compensatory damages against which to -

measure the reaeonabteness of a punitive award. Th:s argument fundamentally

| mlsapprehends the nature of a medical monltonng cause of act:on The plamhffs in

'suoh an actlon have sustamed a compensabie injury, but it is a ﬂnancxat m;ury

compnsed of the expense of requfred monitoring, rather than a physmal tﬂjU!’y
in Bower 206 W. Va at 139 522 S. E 2d at 430, this Court exptasned that “[t}he

‘injury that underlies a cla:m for medical monitoring' s ‘the invasion of any Iegatly _'
protected interest”. The Court then identified the interest at stake: “It is difficult to
dfspute that an individual has an mterest in avmdrng expensive dfagnosttc exam:natlons

. When a defendant negligently invades this interest, . . . . itis elementary that the
defendant should make the plaintiff whole by paymg for the examinations.” /d. (quotmg
Friends for All Children, Inc. v. Lockheed A!rcraft Corp., 746 F.2d 816, 826 (D.C. Cir. |
1984)). See also Bower, 522 S.E.2d at syl. pt. 2 (“A cause of action exists uh_der West
Virginia law for the recdvery of medical rnonitoring costs, where it can be ptoven that
such expenses are necessary and reasonably certain to be incurred as a proximate

result of a defendant's tortious conduct.”).

mechanisms, can be better addressed by this Court upon appeals taken from final
orders.” State ex re! Mobil Corp. v. Gaughan, 211 W. Va. 106, 113, 563 S.E.2d 419, -
426 (2002).



Thus, Respondents’ claim iﬁ this acfion is.fok the recﬁoﬁery of menit'orfr:}g.

| expenses, which, in “making the pfainﬁff whoie ,is compensatory in na‘ture There is no
reason that a punitive muitipher may not be apphed to such a c:ompeneatory award in

| | keepmg with established practace in other tort cases.

C. West Virginia and Penneyivama Medical Momﬁormg Law Are Sufﬁment!y
Compatible to Permit Common Adgudace‘imn

Respondents believe that Petitioners are simply wrong when they claim ’that
-Wesf Virginia and Pennsy!van;a law dlffer in any meaningful way with respecf o the
elements of a medlcai monitoring claim. In Bower 206 W. Va. at 141, 522 S E. 2d at
' 432 tms Court expressly recogmzed that ft was adoptmg the same formulatron as tha’c
adopted by the Pennsylvania Supreme Court in Redland Soccer Club Inc V. Dep’z‘ of
the Army, 548 Pa. 178, 696 A, 2d 137 (1997) The principal purported difference to E
._whrch Petitioners aHude -- that Pennsylvania requires negllgence rather than permlttmg | |
momtonng as a remedy in a strict liability case —- simply mascharactenzes Pennsylvan:a
law. Indeed, the case of S;mmons v. Pacor, 674 A.2d 232, 239-40 (Pa. 1998), in which
the Pennsy!vanra Supreme Court first recognlzed the vnabsllty of a medical momtormg
remedy in the absence of compensable present injury, was itself a strict liability case.
Reepondents suggest that Petitioners’ position, based on lower court holdings and -
dicta, will not u!tim_ately prevail as a matter of Pennsylvania law. Cf. Barnes V.
Ameriean Tobacco Co., 161 F.3d 127, 15_2 n.31 (3d Cir. 1998) (“assumfing] without
deciding that the Pennsylvania Sup'reme Court would aliow . . . strict products liability to

be the underlying theory of liability in a claim for medical monitoring™).®

® Moreover, Pennsylvania and West Virginia law on strict liability are in close
accord. Compare Mornmgstar v. Black and Decker Mfg. Co., 162 W. Va. 857, 253



Moréover,' even if P'e_tiﬁone'rs were bérrec_t in their con.teritio'n that West Virginié'_

and Pennsylvan_ia law differ in some respects, there is_no basis for pfesuming .that tﬁe _

- Circuit Court will be uhable to manage the case fh’rough judiéious use of inStrucﬁonS
and other available devices. As this Court observed in rejecting a similar invitati_on.“to
engage in adyance micro-—management of a trial plan, “[tlhe tria éourt deserves fo be
ac.co-rde.d fhé ﬂece'ssary ﬂéﬁbility to consider and address the issues raised by the |

. parties .a.nd; perhaps even m-Oré critically, the oppor‘tﬂnity‘ 'to reevaluate the.tri.al plan

' during its operation é_nd to rﬁaké nécessary mcidificatidné when it déterfnines. that -

aiterations are warran.ted." Mobil, 211 W. Va. at 114, 563 S.E.2d at 427

S.E.2d 666, syl. pt. 4 (1 979) (“the general test for establishing strict liability in tort is
whether the involved product is defective in the sense that it is not reasonably safe for
its intended use”), with, Azzarello v. Black Bros. Co., 480 Pa. 547, 559, 391 A.2d 1020,
1027 (1978) (“the jury may find a defect where the product left the supplier's control
lacking any element necessary to make it safe for its intended use or possessing any
feature that renders it unsafe for the intended use”).

9



GONCLUSION

| For the foregoing reasons, thé Petition for Writ of Prohibition and/or Mandamus -

should be denied.

- R. Dean Hartley _

- HARTLEY & O'BRIEN, PLLC
The Wagner Building

2001 Main St., Suite 600
Wheeling, WV 26003

(304) 233-0777

E. William Harvit

HARVIT & SCHWARTZ, L.C.
2018 Kanawha Blvd., East
Charleston, WV 25311
(304) 343-4100

~ Bradley R. Oldaker o
WILSON & BAILEY, PLLC
P.O. Drawer 1310 '
Weston, WV 26452

- Respectfully submitted,

" THE CALWELL PRACTICE PLLC
Law and Arts Center West .
500 Randolph Street
P.0. Box 113 |
Charleston, WV. 25301
(304) 343-4323

Scott S. Segal
Mark R. Staun :
THE SEGAL LAW FIRM
810 Kanawha Boulevard, East
Charleston, WV 25301
(304) 344-9100

Theodore Goldberg

David B. Rodes

GOLDBERG, PERSKY & WHITE, P. C
1030 Fifth Ave.nue

Pittsburgh, PA 15219

(412) 471-3980 -

Counsel for Respondents

10



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
CHEMTALL INC., et al.,

Petitioners,

| | Docket No. 33380
THE HONORABLE JOHN T. MADDEN, et al.,

Respenden'&s.

CERTEFECATE OF SERVICE

- hereby cemfy that | have served a true and correct copy of the foregomg
Memorandum in Opposition to Petition for Writ of Prohibition andier Mandamus
upon ali parties by first class United States mail, postage prepard to their counsel of -
‘record this 25th day of June 2007, addressed as follows:

Denise D. Klug, Esquire
DINSMORE & SHOHL, LLP
1115 Main Street

P.O. Box 6582

Wheeling, WV 26003
Counsel for Nalco Company

C James Zeszutek, Esqu;re '
DINSMORE & SHOHL, LLP
One Oxford Centre

29" Floor, 301 Grant Street
Pittsburgh, PA- 15219
Counsel for Nalco Company

Heather Heiskell Jones, Esquure
Andrew Arbogast, Esqu:re

SPILMAN THOMAS & BATTLE, PLLC
300 Kanawha Boulevard, East
Charleston, WV 25301

Counsel for Cytec Industries, Inc.



‘David K. Hendrickson, Esquire

HENDRICKSON & LONG, PLLC
P.O. Box 11070 = -
Charleston, WV 25339
Counsel for G. E. B@iz Inc.

James W. Spink, Esquire '
Efizabeth H, Miller; Esquire
SPINK & MILLER, PLC
One Lawson Lane
Burlington, VT - 05401

~ Courisel for G. E. Betz, Inc.

Robb W. Patryk, Esquire

Kevin F. Clines, Esquire

Patrick O'Gara, Esquire -
HUGHES HUBBARD & REED, LLP
One Battery Park Plaza

New York, NY 10004-1482

- Counsel for Chemtall, lﬂc

Landers P. Bonenberger Esqun‘e
Jeffery A. Homstrand, Esquire
McDERMOTT & BONENBERGER F‘LLC
53 Washington Avenue

Wheeling, WV 26003

Counsel for Chemtall, Inc.

| Charles M Love, Il Esqmre

Phyllis F’otterﬂeld Esquire

BOWLES RICE MCDAVID GRAFF & LOVE, PLLC
600 Quarrier Street

P.O. Box 1386

Charleston, WV 25325-1386 -

Counsel for Stockhausen, inc.

Mark P. Fitzsimmons, Esquire
STEPTOE & JOHNSON PLLC
1330 Connecticut Avenue Nw-
Washington, DC 20036
Counsel for Ciba Specialty Chemicals Corporation



Harry G. Shaffer HI Esqulre

SHAFFER & SHAFFER PLLC

330 State Street

P.O.Box38

~ Madison, WV 25310 _
Counsel for Ciba Specialty Chemiceals Corporation

Joseph W. Selep, Esquire”
ZIMMER KUNZ, PLLC

3300 U. S. Steel Tower

600 Grant Street

Pittsburgh, PA 15219
Counsel for Hychem, Inc.

Robert P. Martin, Esquire

Justin C. Taylor, Esquire .
BAILEY & WYANT, PLLC

P.0. Box 3710

Charleston, WV 25337-3710
Counsel farZinkan Eni‘erprises, inc.

“%mif‘“

Thomasﬂ@%



