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THE HONORABLE JOHN T. MADDEN, AND ALL PLAINTIFFS -
IN STERN, etal v. CHEMTALL INCORPORATED, et al.,
' Civil Act_ion No. 03-C-49M '

‘Respondents.

PETITION OF DEFENDANTS FOR RELIEF BY WRIT OF PROHIBITION AND/OR
ANDAMUS FROM TWO MEMORANDUM ORDERS ISSUED JANUARY 9, 2007 BY
. ' THE HONORABLE JOHN T, MADDEN B '
| CIRCUIT COURT OF MARSHALL COUNTY B

NOW COME Defendants/Petitioners,' by and through counsel, and respectfully petition
this Honorable Court for a Writ of Prohibition and/or Mandamus. The support for this Petition is

as follows:

! Defendants are Cytec Industries Inc. (“Cytec™), G.E. Betz, Chemtal], Inc., Stockhausen, Inc., Ondeo
Nalco Company (“Nalco™), Ciba Specialty Chemicals Corporation (“Ciba”), and distributors, Hychem,
Inc. and Zinkan Enterprises, all of whom are Defendants in the Stern case. Defendants Cytec, Nalco, and
Ciba, are also Defendants in the Pettry case discussed berein. : :



E Lo PARTIES AND CLAIMS |
o Plamtxffs are current and former coal preparation plant workers who seek rnechcal |
' momtormg for drseases they c]arm may develop in the future because of thelr exposure o |
polyacrylamrde ﬂoeculants products used to treat coal wash water at the plants where they
| Worked Defendants are several supplrers and/or manufacturers of polyaerylamrde flocculants,

' Plamtlffs claim the need for medlcal momtermg arises from resrdual lraee amounts of
_aerylamrde mononier, from Whreh the flocculant is made. Plaintiffs seek a Rule 23(b)(2) class
actlon and claim to represent coai preparation plant workers in West Vrrgmra and Pennsylvmla

The parﬁes to thls case have prcv10usly been before thrs Court on two separate occasions,
once to correct error in the C1rcu1t Court’s order eertlfymg a seven-state class action without -
conductmg a proper analys1s of the legal and constitutional 1ssues raised by such a multistate
_class and once to consider the request of two drfferent sets of proposed mtervenors and to
prov1de-gu1dance on the management of this case w1th another very similar case, Pettry, et al. v,
Peabody Holding Company, et al., Boone County Circuit Court, Civil Action No. 02-C- 58
(hereinafter “Pettry”) See State ex rel. Chemtall, Inc. v, Madden 216 W. Va 443, 607 S.E.2d
772 (2004) (the “Class Action Appeal Decmon”) and Stem et al. v. Chemtall, Incorporated et
~al, 217 W. Va, 392 617 S.E.2d 876 (2005) (the “Intervention Appeal Decision”). |

Despite this Court’s gu1dance and 1nst1'uct10ns on these issues, the Circuit Court, on
January 9, 2007 1ssued two Memorandum Orders (the “Intervenuon Order,” attached hereto as
Exhlblt A, and the “Trial P]an Order,” attached hereto as Exhibit B) in these cases Which are
contrary to this Court’s prior opinions. These Orders present three independent reasons to issue
a Writ, |

First, the Circuit Court’s Intervention Order allowed Teddy Joe Hoosier to intervene on
behalf of workers in a totally new indusr:ry, water treatment, in violation of the Intervention
Appeal Decision, In that deeision, this Honorable Court specifically ordered that two of the
named Plaintiffs in the Pettry litigation, Mr. Stump and Mr. Gunnoe, be permitted to intervene in -

the Stern litigation. This Court in the Intervention Appeal Decision clearly and repeatedly

2



- dlstmgulshed the two Pez‘z‘ry lrtlgants whose class claim in Perz‘ry was duphcatlve of the medical
momtormg clarm in the Stern litigation, from the th1rd Intervenor, T eddy Joe H0051er who was -
 not a htrgant m any pendmg action and stmpiy sought to bring a medtcal momtormg claim
_ arlsmg flom the separate and distinct water trcatment industry into this coal preparation plant
mdustry case. - See Intervention AppeaI Decision, 617'S. E 2d at 880, 883-84, 886 The Circuit
Court 3 dec1sron to now let Mr. Hoosier intervene, just months before trlal misapplies ﬂ’llS.

' Court 8 mandate and is therefore in excess of the Circuit Court’s Jurlsdlctlon

Second the Ctrcuzt Court’s Trtal Plan Order includes procedures for the plaintiffs’

pumtwe damages claim that arc. plainly- unconstltuttonal The Circuit Court ordered that the
appropnateness of pumtlve damages and a punitive damages rnultlpher would be determined in a
| bifurcated phase one trral Such a trial would neither estabhsh any defendants liability for-
medlcal momtorlng — the only claim presented here — nor. any such entttlement to pumtlve
damages which must be based only upon conduct causmg injury to each lndwtdual plaintiff,
o This procedure v1olates defendants’ Due Process rights and requlres issuance of a Writ, See
Philip Morrzs v. Williams, U.S 2007 WI. 404781 (Feb. 20, 2007). Moreover, defendants
believe that a Writ should issue because pumtlve damages are not recoverable, under any
j procedure m an equitable, medical monitoring-only case whereln the plaintiffs do not seek to
recover compensatory damages for any individual i mjurles
Third, the Circuit Court’s Trial Plan Order is erroneous as a matter of law beeause it fails
1o address and resolve the continuing choice of law problems in this now two state putative class
action, (Followmg this Court’s Class Actlon Appeal Decision, plaintiffs voluntarily withdrew
all claims for all states plead in the orxgmal Complaint, other than Pennsy]vania and West
Virginia.) Even though the Circuit Court’s Trial Plan Order put off class certification until after
“trial on the merits, the Crrcult Court nevertheless sua sponte concluded that a jury could,
consistent with constltutronal mandates, adjudlcate the medical momtormg claims arising under
Pennsylvania law along with the medical monitoring clalms arising under West Virginia law,

despite significant and serious differences between these two states. The Circuit Court’s Trial

~3-



Plan Order thus violates this Court’s"prior mandate regarding class certification, requiring

issuance of a Writ.

~ For the foregoing reasons, as more fully explained in Defendant’s Memorandum of Law

in Support of this Petition, no’ other available remedy exists other than relief through this ~ -

extraofdina:ry Writ. Therefore, immediate review by this Court is requested.

Ii.

L

ISSUES PRESENTED

AL

The three independent questions presented by this Writ Petition are;

Whether the Circuit Court’s January 9, 2007 Intervention Ofd_ér violated this
Honorable Court’s mandate in Stern v, Chemtail Incorporated, 217 W . Va. 329,

617 8.E.2d 876 (2005), in that the Circuit Court either exceeded its jurisdiction or
~misconstrued this Court’s Mandate by permitting Teddy Joe Hoosier, seeking to

represent water. treatment workers, to intervene in Stern, et al. v. Chemtail
Incorporated er al., Civil Action No. 03-C-49M, when this Court held only that
Franklin. Stump and Danny Gunnoe, coal preparation plant workers like Srern
plaintiffs, may intervene? . ' - '

- Whether, in its January 9, 2007 Trial Plan Order, the Circuit Co.urt denied

defendants’ Due Process rights by (1) requiring a procedure for determination of
punitive damages and a punitive damages multiplier in a phase one trial that does
not take into account only harm to individual plaintiffs in this uncertified class
action and does not determine liability as to any defendant; and (2) allowing the
punitive damages claim to proceed at al] in this equitable, medical-monitoring |
only case wherein plaintiffs do not seek to recover compensatory damages for any

actual harm?

o Whéther,‘ in its January 9, 2007 Trial Plan Order, the Ciréuit Court erred in faiIing.

to find substantial and material differences between the laws of West Virginia and
Pennsylvania concerning the issues in this case, when conflicts exist between
those states’ treatment of medical monitoring claims which will affect
Defendants' alleged Hability, and prejudice their constitutional Due Process rights,

RELIEF REQUESTED

WHEREFORE, because there is no other adequate remedy at law, Petitioners seek a Writ

of Prohibition and/or Mandamus with respect to this Intervention QOrder:

A.

Vacating the Circuit Court’s January 9, 2007 Intervention Order as it pertains to
permitting Teddy Joe Hoosier to intervene in Stern, et al. v. Chemtall
Incorporated, ey al., Civil Action No. O3—'C-49M.

4.



B. - - Vacating the Circuit Court’s January' 9, 2007 Trial Plan Order as it"pertains to the
procedures for recovering and availability of punitive damages in this matter.

.C. ' Vacating the Circuit Court’s January 9, 2007 Trial Plan Order as it pertains to the |

Circuit Court’s determination of compatibility of Pennsylvania and West Virginia -
law in this putative two-state class action,

D Granting any and all additional relief deemed just and proper including, but not
limited to, all additional measures necessary to assure that Petitioners have the
opportunity to seek review in this Court and, if necessary, the United States
Supreme Court, before being compelled to prepare for and participate in this class
action including, but not limited to, a stay of this matter pending decision

regarding this Petition. ) ' ' L

Petitioners request oral afgument on this Petition_.pursuaﬁnt to Rule 12 of the West
Virgihia Rules of Appellate_l Proceduré. Petitidners also respectfully direct the C.om.’t’s attention
~ to the Memorandum of Law filed in Sﬁpport df this. Petition. Finally, should the Court issue a
“Rule to Show Céuscf,” Peﬁtioners' have submiited a list of those persons to be served as r.equi'red

by Rule 1'4(a) of the Rules of Appellate Procedure. _

Respectfully submitted, | - . |
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C. James Zeszutek, Esq, Vi Denise D. Klug, Esq.
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THE HONORABLE JOHN T, MADDEN AND ALI PLAINTIFFS
IN STERN, et al. v. CHEMTALL INCORPOMT ED, ef al
Civil Action No. 03 C~49M

Respondents

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS® PETITION FOR WRIT
OF PROHIBITION AND/OR MANDAMUS

' I SUMMARY OF THE ARGUMENT

In this action, PIamtIffs seek medical monitoring for diseases they claim may develop in
the future because of their exposure to polyacrylamide flocculants, products used to-ireat coal
wash water at coal preparation plants Plaintiffs claim the need for medical monnormg arises
from residual trace amounfs of acrylamide monomer, from which the ﬂocculant is made. _
Plaintiffs seek a Rule 23(b)(2) class action, and cla1m to represent coal preparatlon plant workers
- in West Virginia and Pennsylvania. ‘

On January 9, 2007, the Circuit Court of Marshall County entered two orders in Stern, et
al. v. Chemtall, Inc., et al., Civil Action No. 03-C-49M (herein “Stern™) — the Intervention Order ‘
(attached hereto as Exhibit A) and Trial Plan Order (attached hereto as Exhibit B). These

Orders flout prior instructions and mandates of this Court, exceed due process limitations on the



rmposrtron of pumnve damages and create an untenable medical momtormg trial plan '
unprecedented in West Vlrgmla jurrspmdence Three distinet errors mfect these Ordera and
- require 1ssuance of'a Wrrt _ ' |

| First, the plarnest error commrtted by the Clrcult Court was its application of this Court’s
remand mstructlons contalned n'its May 31, 2005 order (the “Interventlon Appeal Decrslon”)
whlch perrnltted the mterventron into the Stern actron by Franklin Stump and Danny Gunnoe, the
two lltlgants from the other coal preparatlon plant medlcal monitoring case, Pettry, et al. v.
Peabody Holdmg Company, et al., Boone County Circuit Court Crvﬂ Action No 02 C- 58
(herein “Petrry”) Thrs Court S spe01ﬁc mterventzon mandate Wthh it repeated three limes, was
. that only the “Pettry lmgants” be permitted to 1ntervene In direct violation of this mandate thc _
Circuit Court also granted leave to intervene to Teddy Joe Hoosrer a non-Peltry lmgant who-
seeks to mterject a whole new mdustry, “water treatment 7 into this case just months before the
scheduled trial date, Accordmgly, the letter and spirit of this Court’s mstruc‘oons which allowed
only Smmp and Gunnoe to intervene, must be reimposed upon the Circuit Court, and Intervenor

Hoosmr must be removed from the Stern case.

Second, the Clrcuit Court trampled upon several constrtutlonal and judicial prohlbmons B

when it declared -again upon Plaintiffs’ suggestion and request, that the appropriateness of
punitive damages and a punitive damage multiplier, would both be determmed ina lability-free
first phase of this med1ca1 momtormg action, This aspect of the trial plan is reversible error on
several levels. Punitive damages are srmply unavallable in an action in which only equltable
relief is sought, or where no individual harm is alleged and no compensatory damages are
sought. Moreover, even where punitive damages can be considered, the trial court is required to
ensure that the punitive damages are tied to the i injuries of specific, 1nd1v1dual Plaintiffs. See
Phrlzp Morris v. Williams, __ U.S. —» 2007 WL 505781 (Feb. 20, 2007) Fmally, the
appropriateness of punitive damages cannot be determined prior to a ﬁndmg of underlymg
liability, yet the Circuit Court’s adoption of the Plaintiffs’ bifurcated trial plan ensures exactly

that,



B Thrrd the Circuit Court in its Trral Plan Order sua sponte 1ev1ewed the laws of West
Vugrma and Pennsylvania, the two states remammg in the putatrve class action, and coneluded
that- the j Jury could adjudicate medlcal momtorrng claims arlsmg under Pennsylvan;a and West :
Vrrgrnra law both I the same trial before the Court has certified the case as a ehss actron In
dorng so the Clrcurt Court ignored thrs Court’ s December 2, 2004 Wrrt 1nstruct1ng rt to
undertake a full analysrs wrth a hedrmg if necessary, of Whether the eiarms of the representatwes :
from the dlfferent states arc based on-“the same legal theory,” and whether there exist any
B “material eonﬂrets constrtutrona} full faith and credit and due process prmcrples” that prevent -_ :
| the non-West Virginia ‘representative’s cleums from bemg tried with those of the West Virginia -

cIalms See ‘Trial PIan Order. The Crrcurt Court’s conclusory treatment ‘without beneﬁt of
bneﬁng from either party, erred because the states laws coneemmg medreal monrtorrng clarms'
and other anortant issues are substantlally and materially different, thus precluding a joint trral
under thrs Court’s December 2, 2004 1nstruct10ns |
For these and many other reasong, the Clrcurt Court 8 January 9, 2007 Interventron Order
and Trral Plan Order are vrolatrve of West Virginia law and federal constitutional Iaw
Therefore, a Wrrt of Prohibition and/or Mandamus is urgently needed to correct these errors. N
Il STATEMENT OF THE CASE
The Stern case was filed on Maroh 5, 2003, See Pls.” Class Action Compl attached
'hereto as Exhlblt C Plamtlffs initially sought mechcal momtorrng for coal preparatron plant
workers in seven states. In July 2003, Stern Plamtlffs moved for, and aggressrvely sought, a |
class certification for all seven states, cialmmg class certrf 1cation was critical because of a need
for immediate medical monitoring, Based on these arguments, on September 26, 2003, the
Circuit Court certified four classes of Plaintiffs and allowed all coal preparation p]ant workers,
-and their offsprrng, who aIleged significant exposure to polyacrylamlde flocculant, from the
seven drfferent states, to proceed in a single class action. |
7' .On Aprﬂ 13, 2004, Defendants filed a ert of Prohibition and/or Mandamus from the
Order of the Circuit Court. On December 2, 2004, in State ex rel. Chemrall Inc. v. Madden, 216
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W, Va. 443, 607 S.E. 2d 772 (2004) this Court rendered.its opinion with respect to the Petttlon

- for Writ of Prohlbmon and/or Manddmus Th1s Court found that the Clrcult Court failed to

conduct the proper analysis in determmlng What law to apply to the putatlve class members;
| failed to conduct a thorough legal analysis, and falled to make detailed and Spec1ﬁc ﬁndmgs
_ regardmg whether the Rule 23(a) requlrements were met. The’ September 26, 2003 Class
| Certrﬁcatlon Order was.vacated. _ | .

Despite'this Court’s ruh’ng, as well as the reqmrement of Rule 23 that the Circuit Court
--determme whether a class action is to be marntalned “as soon as practrcable after -the
.' . commencement of an action brought as a class action,” W. VA, R. Cry, PRO 23(0)(1) Plaintiffs
have done nothmg to seek class cert1ﬁeat10n since this.decision.” To the contrary, without regard
for this Court’s 1nstruct10ns for certtficauon plaintiffs now seek to defer any determmatlon of
class until after the issues of product defect and punitive damages are determmed in an initial
‘trial. In its January 9 2007 Trial Plan Crder, which is the subject of thrs ert the Crrcu1t Court
agreed with Plaintiffs’ proposal, notwithstanding this Court’s contrary mstruetlons

Prior to the Stem matter, on March 28 2002, Franklin Stump, Danny Gunnoe and others.
filed a putative class action in Boone County on behalf of injured West Vlrglma coal preparatlon
plant workers seekmg medical monitoring rehef against several of the same Pefttry Defendants
based on the same allegatlons of exposure to the same chemical and the same resultmg alleged
increased rrsk of the same chsease After Pettry Plaintiffs Stump and Gunnoe leamed of the
Stern class certiﬁcatlon on October 28, 2003, they moved to intervene in the Sz‘em matter on
behalf of themselves and-others similarly situated. By Order dated January 15, 2004 the Circuit

Court denied the requested intervention,

'On July 7, 2006, durmg a status conference, counsel for Stern w1thdrew all claims, mcludmg all class
llegatlons against all Defendants arising out of or in any way related to exposure in five of the original
seven states in which class was sought, 7.e » 1llinois, Indiana, Ohio, Tennessee, and Virginia. Plaintiffs’®
claims arising out of exposure in West Vlrglma and Pennsylvania remain.



Teddy Joe H0051er Jomed the Motron to Intervene. He filed on behalf of a new proposed
- class of mdrvrdua]s allegedly exposed (o polyaerylamrde In an occupational setting eompIetely -
drfferent from coal, ie., what Hoosrer loosely descrrbes as the ‘water treatment” industry
' Without further elaboratron Hoosier is not now, and has never been a party to the Pez‘z‘ry
' lltlgatlon or any htlgatron arrsrng out of the alleged exposure to polyaerylamrde ﬂoceulants Nor B
- is M. Hoosrer a member of any putative ola.ss in either the Stern or Peitry cases. |
On February 13, 2004, all three of the proposed Intervenors filed a Petition for Appeal to
. this Honorable Court seekmg a reversal of the Clrcurt Court’s denial of infervention. On June
24 2004 this Court granted the Intervenors Petrtron for Appeal and, on May 31 2005, issued 11:5.
oprmon See Stern, et al V. Chemtall Inc., et al 217 W, Va. 329, 617 S, E 2d 876 (2005) (the |
“Intervention Appeal Decision™). This Court qpecrﬁcally ordered that intervention be granted to .
the Pettry Il_trgants” (i.e., Mssrs. Stump and Gunnoe, but not Hoosrer) The same reasomng led
this Court to further mstruct the Crrcurt Court of Boone County to transfer the Petrry case to the
Circuit Court of Marshall County |

A. The Intervention Order _ ,

A joint status conference for the Stern and Pettry cases was held on July 7, 2006, |
Proposed Intervenors Stump, Guanoe, and Hoosier requested that the CII‘CUIt Court execute an
Order permrttmg all three of them to mtervene With respect to Teddy Joe Hoosrer this request
was opposed by Petrtloners based in part upon the fact that Mr. Hoosier’s mterventron, and the
putatrve class of the water treatment workers whom he represents, was previously denied by tﬁe
Circuit Court, and this denjal later upheld by this Honorable Cout. _ :

Nevertheless, on January 9, 2007, the' Circuit' Court issued its Intervention Order.
permitting lnterventlon of Pettry Plaintiffs Stump and Gunnoe as well as water treatment worker,
Teddy Joe Hooswr See Interventron Order.

B. The Trial Plan Order

Following this Court’s 'May 31, 2005 oplmon the Defendants attempted to obtain the

Stern Plaintiffs’ agreement with respect to a case managernent order. Defendants’ proposed case
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-' management order set forth a plan for up-front determmatlon of class oertlﬁcatlon as .
contemplated by this Court, followed by a trial on.all of the elements of a medical monltonng
case. See Defs.’ Proposed Amended CMO, attached hereto as Exhibat D

By contrast Stern Plaintiffs proposed that class eertlﬁoatlon and substantwe medlcal
monitoring issues be delayed.? See Pls.’ Ploposed CMO and Trial Plan attached hereto - as

Ixhibit E 'Plaln’nffs proposed case management order eontemplated a two-phase trial plan
Wlth only those issues and ev1dence Plaintiffs view as favorable front- loaded in the first trial -
phase including a jury detemunatlon of punitive damage issues, notwithstanding that plaintiffs
will not 51multaneously have to prove all the elements of liability in that first trial phase.

| In 1ts Trial Plan Order, the Circuit Court adopted nearly verbatim the Stern Plamtszs '
Proposed Trial Plan Specifically, the C1rcu1t Court stated, “Bifurcating the issues of produet
defect and punitive damages if apphcable from class cer‘nﬁcatlon and medlcal monitoring is an -
orderly and efﬁolent manner of dlsposmg of these matters and protectmg the 1nterests of the
parties.” The Circuit Court purported to bifurcate “the issues of llablhty and punltwe damages |

'fro_m “medical monztormg and class oert:ﬁcatlon issues” (See Trial Plan Order at 26-27), but in
truth only a few of the hablhty elements (hand-p1cked by plamtlffs) will actually be de01ded in

| the first phase of trial, Should Plalntlffs prevail on those partial- -liability issues, the parties will

_ proceed in the second phase to try the issues of medical causatlon ‘medical monitoring viability,
and damages Based upon the Circuit Court’s Trial Plan Order, in phase one, the jury is

| permitted to deternnne whether any of the Defendants’ actions or inactions were of such a nature
as to justify pumttve damages and if so, What rnultiple of genera] damages would suffice as a

deterrent to future actions against that particular Defendant

? This proposal is a complete reversal of Plaintiffs’ position taken at the outset — that the class should be
certified immediately.



Moreover, the Circutt Court set a schedule leadtng o a trlal on eieven questlons, many of -~
which are couched with ﬁndmgs of fact and unwarranted assumpttons that are strongly dtsputed

by Defendants, TFor example one first trial Pphase question plcunttffs drafted (and the C1rcutt

Court adopted) prejudtmally asks “whether the Defendants or any of them, had actual or ...

- constructive knowledge of the hazard posed by their acryIannde contamlng products.” See Trial
Plan Order at 27 Whether any alleged “hazards” existed in Defendants Pproducts subject to this.
lztlga‘non 1s yet to be deternnned and has been spemﬁcally demed by Defendants ‘The Ctrcult '
Court’s adoption of plaintiffs’ phrasing of this and other questions was entlrely inappropriate. At
this time, Petlt;oners have no other available remedy to correct the errors in the Circuit Court’s
Intervention Order and Trtal Plan Order other than this extraordinary Wr1t
Il STANDARDS OF REVIEW | |
o A, Grounds for Hssning Writ of Prohibétion

A writ of pfohtbition_is appropriate to correct “substantial, clear-cut, legal errors plainlj.f '
in ‘contravention of a clear statutory, constitutional, or common law mandate which may be
resolved 1ndependently of any dlsputed facts and only in cases where there 15 a high probabﬂlty
that the trial WlIl be completely reversed if the error is not corrected in advance.”. State ex rel, ”
- Oak Cas. Ins Co. v, Henmng, 505 S.E.2d 424, 424 (1998), quoting Hinkle v. Black 164 W.Va. |
.112 262 S.E. 2d 744 (1979). See also McFoy v, Amertgas Inc., 170 W. Va. 526 532,295S.E.2d .
16, 23 (1982), quatmg Hinkle. See also, W. Va. Code § 53-1-1 (2003) (“The writ of prohibition
shall lie as a matter of right in all cases of usurpation and abuse of power . .); State ex rel,
- Frazier & Oxley, L.C. v Cummmgs 214 W.Va. 802, 807, 91 S.E.2d 728, 733 (2003)

This Court weighs five factors in determmlng whether to grant the instant Writ where the
Clrcutt Court exceeded its legitimate powers: (1) whether Defendants have no other adequate
means to obtain the desired relief, such as a direct appeal; (2) whether Defendants will be
~damaged or prejudiced in a way that is not correctable on appeal (3) whether the Circuit Court’s
Intervention Order and Trial Plan Order are clearly erroneous as a matter of law; (4) whether the

Interventlcn Order and Trial Plan Order are an ofi- -repeated error or mamfest persistent disregard
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for procedurai or substantrve Iaw and (5) whether the Interventron Order and Trlal Plan Order _
raise new and 1mportant problems or issues of Iaw of first i nnpressrons Syl Pt. 4, State ex rel
Hoover v. Berger, 190 W, Va 12, 483: S E 2d 12 [4-15 (1996) The third factor Whether there
_' Was clear legal error, must be given substantial weight. State ex rel. Jeanne U. v Canady,.ZlO N
- W.Va. 88, 94, 554 8.E.2d 121, 127 (2001) _ | - |
B. The Intervention Order é»tandard of Revrew |
This Court $ review of whether the Circuit Court entered an Order inconsistent wrth this |
.Court’s mandate regardmg the 1ntervent10n of Teddy Joe Hoosrer into the Stern action is a ”
questlon of law subject to a de nOVo standard of revrew State ex rel. Frozier & Oxley, L.C. "214
W.Va. at 810, 91 S.E.Zd at 736 (aﬂer setting forth general grounds for issuing writ of
prohibition, this Court adopted de novo standard’ of review to determme whether circuit court’s -
proceedings’ v1oiated a mandate of the Supreme Court of Appeals of West Vlrgmla) (holdrng
“that a circuit court's mterpretatron of a mandate of this Court and whether the circuit court
comphed with such mandate are questlons of law that are reviewed de novo.”), See also, Syl Pt
-3, State ex rel Artimez v. Recht, 216 W.Va. 709, 613 S.E.2d 76 (2005) (grantlng writ of
prohlbrtron because circuit court erroneousiy mlsconstrued mandate) Any order entered by the
Circuit Court that is inconsistent with this Court’s mandate “is erroneous and will be reversed.”
Id. at 734 quoting Syl Pt. 1, Johnsonv Gould, 62 WVa 599,59 S.E. 611 (1907)
-C. “The Trial Plan Order Standard of Review |
Thrs Court should review the Circuit Court’s Trial Plan Order allowrng punitive damages
and a punitive damages ¢ multlpher” under an abuse of discretion standard because Plaintiffs’
medical monitoring claun in the form of a court-supervised fund is the type of equrtable relief |
where punitive damages are not permitted. See Given v. United Fuel Gas Co., 84 W.Va. 301, 99
S.E. 476 (1919); 7A MicHIE’S JURISPRUDENCE OF VIRGINIA AND WEST VIRGINIA Equity § 9, p.
237-38 (2006). The application of equitable principles is to be rev1ewed for an abuse of_
discretion. Helton v. Reed, 638 S.E.2d 160, 163 (2006), citing, eg Syl. Pt. 1, Burnside, 460

S.E.2d 264 (applying abuse of discretion standard in reviewing equitable drstrrbutlon rulrngs)
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This Court 6bsefved that “the uée of a bburt-suberviéed'fund 1o édmini_éter medi'cal-surveiﬂéncc .
paym.ents_in".ma:ss. e?cpdsuré cases. . .isa higﬁly 'appfop"ri'a’te eXerciéé of thé C_ou'rt’s éq'uifablf; .'
.powers..” Bowér v, Wesﬁnghou&e Elec. Corp., 206_'W.Va.__ 133, 143, 522 S.E.2d '424; 434 (1999), -
quoting Ayers v, Township of Jackson, 525 A2d 287 314 (N.J. 1987) (emphasis added). S_eé
also Inre West Virginia Rezulin Litigation, 214 W.Va. 52, 585 S.E.2d 52, 71 (2003). |

 This Court will apply an abuse of discretion standafd in reviewing the legality of the -
“Circuit Coﬁrt’s Trial Plan Order in this action which Bifufcat’ed issues of Hability and punitive

: démages tfrom -issues of clags certiﬁcation, medical monitoring -and damages, as, .a writ of.
prohib_iﬁon' is the apbropriat_é fér_nedy to.borr.'ect a cifcﬁit cburt’s. pre-trial order and to effeétﬁate a

unitary trial. See Siate ex rel. Crafion v, Burnside, 207 W.Va. 74, 78, 528 S.E.2d 768, 772

' (2000), citing State ex rel. Tinsman v. an‘, 424 S.E.2d 584 (1992)'(granting wfit and épply_ing _

.'abuse of discretibn "stan&ard in reve,rsi.ng circuit court’s ruling bifurcating Plaiﬁtiff’-s .ci_aims; |

holding that_ .cl_aim's could be tried.togethe._r without unfair prejudice to parties, and there is a

s_trong prefel_'ence for unitary trials). 7 |

Iv. * ARGUMENT . . - S

A, THE CIRCUIT COURT ERRED ON REMAND BY PERMITTING THE

| CONTRAVENTION OF THIS COURT’S CAREFUL_LY—TAILORED
DECISION PERMITTING ONLY THE COAL PREPARATION
WORKERS FROM THE “PETTRY LITIGATION” TO INTERVENE,

The Circuit C'ourt’s' Intervention Qrder dated Januvary 9, 2007 either overfooked or

- misconstrued this Court’s instructions contained in its May 31, 2005 Interventiox_l Apﬁeal

Decision, This Court mandated only that the “Péz"fry litigants” (i.e. Franklin Stump and Danny |
Gunnoe) be allowed to intervene in this action. Op remand, the Circuit Court exceeded its -
jurisdiction and committed a clear error of law when it expressly order.ed that the third putative-
Intervenor, Teddy Joe Hoosier — who is indisputably not a member of the Pettry litigation — be .
allowed to intervene in this action. Respectfully, this.error must be corrected, and the intent of

this Court effectuated.



SO P o

1. This Court’s Intervention Appeal Decision Dlrected the Cll"Cl.llt
Court to Permit Only the Two “Pettry Litizsants” to Intervene,
Excln_ding Intervenor Hnos1er. : SR

Every- aspect of this Court’s May 31 2005 Interventlon Appeal Deelsion makes clear that -

Intervenor H0031er from the dlfferent “Water Treatment” lndus‘ny, was excluded from the

Court ] 1ntervent1on mandate At the outset of the Intervention Appeal Dec1s1on this Court

descrzbed and deﬁned the “Pez‘try litigation,” and the “Pettry htlgants ” in the process makmg

clear that it was dlstmgmshmg between the two coal preparation Intervenors from Petiry and the o

Intervenor H0031er from the sepa;rate and distinct “Water Treatment” 1ndustry On the very ﬁrst'
page of the Decision, the Court noted that the Intervenors Were Plaintiffs in the “Peitry

litigation,” and expre';sly distinguished the Water Treatment Intervenor Hoomel because “[a]t the

- time of this appeal Hooster was not a party to the Peﬂry litigation or any litigation arlsmg out of

the alleged exposure to any chemicals.” Srern v, Chemtall Incorporated et al 017 S.E. 2d at
879 n.1 (Intervention Appeal Demsmn) The Court later remforced this d1st1nctlon specifically -

deﬁmng the “Pettry 11t1gants” to include only Stump and Gunnoe

‘As previously noted . on March 28 2002, Intervenors Franklin Stump, Danny
Gunnoe, along with several other 1nd1v1duals filed a separate putative class action
in the Circuit Court of Boone County on behalf of West Virginia coal treatment
workers seeking medical monitoring relief against several of the same defendants
as in the Stern case, based on the same exposure to acrylamide with the same
resulting risk for the same diseases (hereinafter the “Petrry litigation™), The

Peiiry litigants, however, alleged numerous additional claims ... which were not
asserted by the current litigants in the Stern Iltlgatlon

1d at 880 (emphasis added)

As’ discussed below, these descriptions of the “Pettry l1t1gation and the “Pettry
htlgants” -- both of which excluded the Water Treatment Intervenor Mr. H0031er -- are uniformly
employed by the Court to descrlbe and limit the scope of its lnterventmn Appeal Decision,

Thls Court next set forth the various arguments asserted by the parties, Consistent with

its prior distinction of Mr. Hoosier’s allegations, this Court in reciting the parues arguments in

this sectlon failed to cite a single argument advanced by the Intervenors as to why Mr. Hoosmr
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should be permrtted to intervene i in Stern Instead thls Court c1tes enly the Intervener arguments

as to Why intervention should be permrtted for the two Petrry htrgants (who unhke Mr, Heesrer '

are members ef the putatrve class deﬁned in Stern) Id. at 881-82. After summarizing the

- arguments of the parties, the Court provides the bases for its rulings that the Pertry htlgatlon-'

should be transferred to Marshall County and that the “Pettry litigants” should be perrrutted to. .

' mtervene Flrst the Court noted the substantrai srmriarrtres between Sz‘ern and Pen‘ry See zd at

883 (“we recognize that:, | . not every party mvelved in erther the Pertry or Stern htlgatlen is a_' SR

party to both actions; however most of the parties are involved in both cases”) id: (“we believe

the issues are snmlar enough that ‘many of the same deposrtrons requests for admrssron :

mterrogaterres and various other dlseovery requests will be rdentreal in nature”)

Based on its ﬁndmg that Petrry and Stern overlapped thls Court ruled that the “Pen‘ry _

lltlgatlen” should be transferred and that the “Pettry htrgants” should be permitted to mtervene: '

- It is with these i issues in mlnd that we believe we are called upon to exercise our
inkierent authority . . . to transfer the entire Pertry litigation to the Circuit Court of
Marshall County for further disposition of both causes of action. We further order
that the Pettry litigants be permitted to intervene i In the Stern action

i at 883-84. (emphasis added)
After carefully recrtmg this limited 1ntervent10n mandate the Court then noted the
benefits. of having the Pettry and Srern Irtrgatlens handled by one court, including “help[mg] to

ensure that none of the parties is prejudrced by the potential of duplication of efforts and of

possible inconsistent results,” and “alleviat[ing] the concerns that some interests of potentra] '

class members are not adequately protected by the current representative Plaintiffs and

help[ing] to prevent any unnecessary expenses or the possibility of adverse decisions that could

occur in separate circuit courts.” Id. at 886. Again, these intervention advantages cited by the

Court do not apply to the Water Treatment Intervenor Mr. Heosrer
Three times in its Interventron Appeal Decision, this Court announced that the “Pettry

litigants™ were permitted to intervene. The Court never once included Water Treatment
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Intervenor Hoomer w1th1n its mandate It dld not dlSCLlSS any arguments in t"avor of Mr _

' Hoomer s mterventmn It did not identify any pre}udlces that could be avmded by adding this |

Water Treatment Intervenor to Srern It did not cite to any. efficiencies that might be advanced

. by inclusion of the new Water Treatrnent allegattons in Stern, or otherw1se mention a single -

- benefit that would be gamed by havmg Mr Hoos1er added to Stern.’

Mr. Hoosier Worked I an entirely dtfferent industry from coal preparation, his mterests

were not represented in Petrry or Srern and he had no pendmg actlons that’ rmght form the basns

of i mcons:stent results. Accordmgly, the mescapable conclusmn from a plaln reading of the letter

and spirit of the Intervention Appeal DCCISIOI‘[ 1s that leave to intervene was. exphmtly lunlted to

the two “Peitry 11t1gants 7

2. The Clremt Court Exegeded its Jurisdiction in Pcrmﬂttm_g
Hoosner, the Non-Pettrv Lntlg nt, to Intervene in the Stern case.

It 15 settled law that I u]pon rernand of a case for further proceedings after a de0131on by

this Court the Circuit Court must proceed in accordance with the mandate and the law of the g

case as established on appeal. The trlal court must implement both the leiter and the spirit of the

mandate, , taking into account the appellate court s op1n1on and the circumstances it embraces.”

Syl. Pt. 3, State ex rel. szzer & Oxley, L.C. v, Cummmgs 214 W.Va. 802, 805,591 S.5.2d 728

731 (2003), “When a circuit court fails or refuses to obey or give effect to the mandate of thls

Court, misconstrues it, or acts beyond its province in carrying 1t out, the writ of prohibition is an' .

appropriate means of enforcmg compliance with the mandate,” ]d at Syl. Pt, 5.

> The Court only mentions Hoosier’s arguments in its footnote distinguishing hlm from the “Pertry
litigants” (“Hoosier maintains that while he is not a named member of the Stern class, he faces a similar
risk of the same diseases . . . and will be prejudiced if intervention is denied”) (/d. at 879, n. 1), and in its
procedural history of the case (noting that Hoosier unsuccessfully argued to the circuit court that he
should be permitted to intervene “based upon exposure to the same chemical to prevent the duphcat:on of
effort and potential mconsistent results that would necessarily occur following uncoordinated
simultaneous prosecution of overlapping class actions”) (/d. at 880).
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-The Clrcurt Court S nnauthorlzed expansron of this Court s mandate to include the third
Intervenor from the “Water Treatment” Industry not -only violated the letter of the Interventlon.'
Appea] DCCISIOH 1t contravened the spirit and purpose of the mandate as well. As discussed

| above this Court’s rationale for transfernng Petlryto Marshall County, and for gran‘ung leave to
the Pettry htzgants to mtervene in Stern, was premrsed on the fairness and efﬁcreney of havmg
all the allegations of the coal preparanon plant workers from Pettry.and Stern managed before _
one court and its behef that the duphcatlon of dtscovery efforts can be avoided because many :
of the same depositions, requests for adm1ssxons mterrogatones and various othcr dlseovery
requests will be 1dent1ca1 In nature.” Stern v. Chemtal[ Incorpomted etal 61 73.E2dat 883

This is simply not the case w1th respect to this new and distinct Water Freatrnent-

llndustry The products used in the Water Treatment mdustry are dlfferent The way in which
the product is used is dlfferent The theoretical sources of potent1al exposure at issue will be _'
' dlfferent New experts wﬂl have to be retained who are knowledgeable about the use of these
new products in the Water Treatment: industry. Separate and distinct analyses will have to be
undertaken to determine potential paths and levels of exposure, if any, in this new 1ndustry
Lega] questions regardlng the relative safety of the products will require a different analysm
because the product uses and aIternatlves are necessarily dlfferent dependmg on the industry.?

Moreover unlike the coal preparatlon industry, no separate action has been filed or is
pending in connection with the Water Treatment mdustry Docurnents collected and exchanged

‘between the partles in Stern to date have been limited to the coal preparation industry. No

deposmons have been taken with respect to the Water Treatment 1ndustry No interrogatories or

* Just as one example, the Stern complaint discusses the inner workings of coal preparation plants, how
the polyacrylamide products are used within the plants, and how workers might theoretically be exposed
in such a work environment. Those allegations are equally applicable to the claims of the Pertry litigants,
but completely inapplicable to the claims of Water Treatment worker Hoosier, who fails to allege
anything regarding his water treatment mdustry and his potential exposure routes to polyacrylamide.
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_requests for admtsswn have been answered wrth respect to th1s 1ndustry Indeed; Mr. Hoosier -
- leaves entlrely unclear the context in WhICh he was exposed to polyacrylamlde the breadth of the _
Worker class he seeks to represent, and the types of water tleatments his claim purports to._
_ encompass Mr. Hoosier purports to represent an entlrely d1fterent class of workers to mtervene :
in a case in which no class has been certlﬁed In short, extensive discovery will have to
commence anew in order fo fold a Whole new mdustry into the case. In the process, all of the
efﬁ01enc1es intended to be promoted through this Court’s prior ruling will be destroyed the case
significantly broadened, and the | 1ssues hopelessly comphcated

| Making matters worse the C1rcu1t Court- entered a second order. on January 9, 2007
- settzng forth a schedule for the remamder of the case, with a rapld succession of deadlines
leadlng up to a trial less than ten months away startmg on December 3 2{)07 This expedrted '
 schedule no doubt was entered in part based on the Iength of time the Stern and Pettry cases have
been pendmg, and the amount of chscovery the partres have completed in Stern. In setting this
' schedule however the Ctrcurt Court fatled to account for an entirely new industry being folded
into this case as a result of its misreading of the Intervention Appeal Dec1s1on This has left
Defendants in the possibly unprecedented position of havrng been served with Mr. Hoosier’s
proposed trial witness list before they were even required to. file an initial answer to Mr.
Hoomer s allegations, and before they had cornmenced any dlscovery whatsoever against him,
Indeed the Circuit Court fajls to account for the fact that in connection with the coal industry’
allegations, it ruled that a bifurcated trial plan i 15 warranted, and set forth the precise questions
that will be at issue in this first phase of trial. That trial plan presumably will als&apply to the
Water Treatment allegations, leaving Defendants in the untenable position of being unfairly
rushed to trial on a whole new set of allegatlons over different products in a different industry,

Similar prejudices will be suffered throughout the remainder of the case should the Water

-Treatment Intervenor be permitted to remain in the case. For example éven assurming,
arguendo, Defendants are able to begrn obtammg dlscovery about this new Water Treatment

industry by April 2007, Defendants will have mere weeks to locate and retain appropriate experts
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| on this unknown mdustry Under the Clrcmt Court s schedule those experts will then have to

undertake all their analyses of the Water Treatrnent allegatlons and prep'lre thetr Rule 26(b)

1ntormatlon for service by May S, 2007 Defendants will have to meet these and many other

untenable dcadhnes while srmultaneously prepaung their defenses to- the tactually d1st1nct

allegations of the coal preparatlon plant workers. Thrs Y }ust a samphng of the prejudlces that |

Defendants currently face as a result of the Crrcult Court 8 m1sapphcat1on of this- Court’s.

. Interventlon Appeal Decision: The C1rcu1t Court s clear error and the extreme prejudme

suffered by Defendants as a result of this error, must be corrected by i issuance ofa writ,

o B. , THE CIRCUIT COURT’S RULING REGARDENG THE, AVAILABILITY
AND PROCEDURE GOVERNING PUNITIVE DAMAGES s
UNCONSTITUTEONAT

The Clrcult Court’s Trial Plan Order allows the ]ury to detcrmme whether punitive

damages against each Defendant are warranted and, if so, a multiplier for such damages before a '
' ' ﬁndmg of liability as to any Defendant toward any Plaintiff; before any Plaintiff must
demonstrate entrtlement to medical rnomtormg, the only claim presented here; and before any |
verdict becomes binding through a determmatlon of class cert1ﬁcatlon See Trial Plan Order at’
- 25-29 (listing ques’nons for Phase One of trlal none of Wh]Ch concern proof of Plamtlff’s harm ..

or causatlon) In this case, Plaln‘nffs seek only equitable rel1ef have not brought personal i 1nJury_

cla.lms and are not entitled to any compensatory damages.

The Trial Plan Order, while seennngly similar to trial plans utilized in some West

Virginia Trial Court Rule 26 cases, such as the asbestos docket, is thus actually a significant
- departure from the well-settled law of this State and the precedents of the Umted States Supreme

Court, including Philip Morris v. Wzllzams —_US. 2007 WL 505781 (Feb. 20, 2007),

just issued by the Court. Because the very structure of the punitive darnages deterrnmatlon set

up by the Circuit Court is suspect, appellate rev1ew through remittitur after any such award is

made will be 1nadequate 1o cure the constitutional defect, The ITOr requires correction now,
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: pnor to trlal to ensure that the partles and Circuit Court avmd the expense and prejudlee of a

' consntutronally-mﬁrm trlal

1. The Circtlit' Court’s Procedure for Awardmg I’umtrve Damages
Vlolates Defendants Due Process Rights. :

The Fourteenth Amendment bars West Vlrglma from deprmng ‘any person of life,
llberty, or property, Wxthout due process of law 7 U.S. Consr., AMI:ND XIV Pumtwe
_ damages are a deprrvatlon of property requlrlng safeguards to ensure any such award is not.
- arbitrary and fully comports with due process. Wzllzams 2007 WL 505781 at *2 This
| requlrement apphes both to the procedures apphcab]e to the jury’s decision to award pumtlve _
.damages and the calculation of the amount, [ at *4 (both “the procedures for awarding punitive
' darnages” and “the amounts forbidden as grossly excesswe” present Due Process Cleu'se
- .congerns). | | | | | :
The procedure set forth in the C1rcu1t Court’s Order falls to ensure that any pumtlve-
"damages award is reasonably related to any actual harm suffered by any Plaintiff in this
uncertified class action seekmg an equitable court-supervzsed medical monltormg program As

set forth below the procedure ordered by the C1reu1t Court v101ates Defendants Due Process

Clause rights because

* - Punitive damages must be tied to a partlcular Plalntxff and the partlcular 1n_1ury he
suffers; punitive damages cannot be determined where, as here, the phase one
issues pertain to no particular named Plainti{f and no class has been certified; and

. Punitive: damages | entitlement cannot be determined prior to ﬁndmg any
Defendant liable on the medical monitoring claim presented by Plaintiffs, as
contemplated by the Circuit Court’s Order,

The Circuit Court s Order is thus unconstitutional jr its desrgn and must be remedied by this

.Court in order to prevent a deprivation of Defendants’ rights.

a. The Due Process Clause Reguires that a_Jury Determine

Pumtlve Damages Based on a Plaintiffs Individualized Harm.
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The phase one punitive damages trial plan ordered by the Crreu1t Court VlOlﬂteS due
process because all issues to be tried in that phase at the same tlme the Jury deterrnrnes
entitlement to punrtrve damages are general issues not tied to any claim of any specrﬁc PIamtrff
- See Trlal Plan Order at 27-28. ThlS plan will prevent Defendants from ra1smg avarlable.

' afﬁnnatlve defenses There will s1mply be no way for any Defendant to respond to allegatrons
of general harm by even attemptmg to demonstrate that these particular Plaintiffs have valid
claims, for example by showrng their particularized exposures, if any, caused no mcreased risk.
of eontractmg a partrcular disease, as required by Bawer

This procedure is in clear violation of the Supreme Court’s just-issued decision in the
thllzp Morris v. Wzllzams case, U. S 2007 WL 505781. In Wzllzams the Supreme (“ourt
vacated and remanded an Oregon Supreme Court opinion upholdmg a Jury verdict ﬁndmg
Williams® - death was c_aused by smoklng Philip Morris products and awarding $821 000 in
compensatory damages and $79.5 million in punitive damages. The Williams Court found that
‘the trial court violated defendant’s Due Process Clause rights when it failed to ensure that the _
jury did not base 1ts punitive damages award “in part upon its desire to pumsh the defendant for'
h_armrng persons who are not before the court, ” Id, at *3 (emphasis i in orxgtnal) |

The Court ruled that a punitive damages award must rely upon the defendant's conduct -
toward plaintiff, Id at *5 Otherw1se a defendant has no adequate notice of the magnltude of .
the penalty that mlght be assessed against it; no abrllty to raise its defenses agalnst the claim of
persons not before the court: and no opportunity to contest hablhty as to such individuals, Id
‘See also TXO Production Corp. v. Alliance Resources C'orp 509 U.S. 443 (1993); B.M. W. of
.North America, Inc., 517 U.S. at 575 76 (1996) (discussing factors to be applied); Mayer v.
Frobe, 40 W.Va. 246, 22 SE. 58 (1895) (recogmzmg an assessment of punitive damages
requlres a determination of whether the conduct of an actor toward another person entitles that

person to a punitive damage award). The Court stated:

[T]o permit punishment for injuring a nonparty victim would add a near
standardless dimension to the punitive damages equatron How many such
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victims are there? How seriously were they injured? Under what circuimstances
did injury occur? The trial will not likely answer such questions as to nonparty
vietims. The jury will be left to speculate. And the fundamental due process
concerns to which our punitive damages cases refer — rigks of arbitrariness,
uncertainty and lack of notice —will be magnified. . ' '
[W]é can find no authority supporting the use of punitive damages awards for the _
purpose of punishing a defendant for harming others. We have said that it may be

- appropriate to consider the reasonableness of a punitive damages award in light of
the potential harm the defendant’s conduct could have caused. But we have made
clear that the potential harm at issue was harm potentially caused the plaintiff.

- Williams, 2007 W1, 505781 at *.5 (é.m;-)hasis in ofiginal) (cifing. State Farm M. Automobf!_e Ins.
Co. v, .Campbell,. 538 ‘U.S".' 408, 416 (2003), The Court therefore “explicitly” held that “a Jury
hay not punish for the harm caused others,” fegardléss of whether the other harm IS similar to

.that eﬂ.leged to have haﬁned plaintiff. Id at7. |
.'The Supreme Coﬁrt therefore 'concluded that procedural safegﬁards muét be empioyed to

ensure that juries do not impose awards that run afoul of the Due Process Clause:

[Gliven the risks of arbitrariness, the concern for adequate notice, and the risk that
punitive damages awards can, in practice, impose one State’s (or one jury’s)
policies (c.g., banning cigarettes) upon other States — al] of which accompany
~awards that, today, may be many times the size of such awards jn the 18™ and 19"
centuries . . . — it is particularly important that States avoid procedure that
unnecessarily deprives juries of proper legal guidance, :

~Id. at *6. | _ _

| Such procedural safeguards are not just absent here, they are precluded'by_ ihe trial plan.
The Circuit Court’s decision to allow a punitive damages determination in phase one un&er fhe
collective issues to be presented in that.phase, without any liability finding as to ahy particular
Plaintiff, prevents Defendants from exercising the basic due process rights to “present every
available defense” and to confront and-cross-examine adversé witnesses. See id. at %5, quoting.

Lindsey v. Normet, 405 U.S. 56, 66 (1972). Plaintiffs will be allowed instead to seek punitive

damages by “portraying [coal preparation and water treatment workers] as a large, unified group

that suffered a uniform, collective injﬁry,” while Defendants are forced to “defend against a

fictional composite without benefit of deposing or cfossfxamining the disparate individuals
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behind the eomposite creation,” Braussard V. Memeke Dise. Mujj‘ler Shops Inc., 155 F.3d 331

345 (4th Cir. 1998) ThIS piocedure wﬂl create the “near standardless dlmensmn to the pumtlve _
ddmages equatlon” forbldden by Williams. 2007 WL 5(}5781 at *3. |

| - This error is compounded untoid times by the Circnit Court s deCISIOH to delay class

cert1ﬁcat10n proceedmgs until affer trxal on the merlts Thus, the universe of plamtlffs wﬂl not

even be deﬁned prior to the jury’s determmatlon of pumtive damages entitlement and multipher

See Trial Plan Order at 24-26. Under the Court’s trlaI plan, 1t will be unknown at the time of trial _ |

whether any class will be certified, how such class(es) may be deﬁned etc. - and therefore
whether any mdmducﬂ will be bound by the Jury s phase one punitive damages deCISlon or .
multiplier.’ As the Umted States Supreme Court has noted, only par‘ues to the action are bound
bya Judgment Smte Farm 538 U S. at 423. Thus, not only does the Court’s tual plan fail to tie
any punitive damages determination to the alleged harm to any partlcular Plaintiff, it also f'uls to
deterinine whether the collectwe award that may be visited upon Defendants binds anyone other
than named Plaintiffs.
At the time of trial, Defendants will have no assurance one way or the other as to whether
| additional 1nd1v1duals will be bound by the judgment; who those individuals mlght be through ,

_ class descriptions; how the time frames might be defined for those Plamtlffs etc. Even if

5 See aiso, Defendants argument in Section D, infra, regarding material conflicts between Pennsy[vama
and West V1rg1ma law regardmg, inter alia, class certification issues.

® Besides the application of a two-year statute of limitations for bringing medical momtormg claims, see

State ex rel. Chemtall v. Modden, 216 W.Va. 443, 456 (2004), more importantly, for purposes of this
Petltton the appiicable time frame is directly reieVant to the issue of what conduct of any given defendant

1969, or in 1999, will not apply to all defendants, or to all named plaintiffs, or to all potential but as-yet-
undefined class members. It wil] therefore be impossible with the trial plan implemented by the court to

réspect to any punitive damage finding or multiplier.
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Lt e o

.delayed class certification were an appropnate trial management deClSlOIl ina usual case seektng -

only compensatory damages (and Defendants note that mass trials are often not brought as class

actlons at all), it is not approprlate to delay class eerttﬁeatton proceedlngs when plamtxffs seek to ‘

obtain a punitive damages judgment on a class- w1de basis. See Wzllzams 2007 WL, 505781 at *5 o
- (a State may not use a pumttve damages aware “to punish a defendant for i infury that it inflicts

| upen nonpartles or those whom they dlreetly represent ", ..”") Named Plaintiffs will represent no

one other than themseives at the time of trial under the plan 1mplemented by the Ctrcult Court,

“yet they w1ll still benefit from the gless of bemg “representatlves” of the putatlve class(es) The

plan creates a lose- Iose for Defendants: should any Defendant be found liable for punitive

' damages that decmon will be 1nﬂated by the jury’s eonsxderatlon of harm to ethers not

' represented by PIamtlffs in v101at10n of Williams, conversely, a “win” on the punitive damages

issue by a_ny Defendant in phase one bmds no one but the named Plamtlffs and presurnably the

incentive for Plamtlffs to even attempt to certify the class dtsappears entirely, leaving Defendants

vulnerable to brand new punltlve damage claims from a new set of putative class representatlves

based upon the same conduct.

Because the Circuit Court s Order violates Defendants due process rights by a!lowmg
the jury to consider punitive damages without regard to any findings specific to any partlcular
Plaintiff’s exposure claim, and further errs by conductmg this flawed phase one trial prior to

considering class certification, a Writ should issue.

b. The Clrcult Court’s Order Is Unconstltutwnal Because jt
: Requires a Determination of Punitive Damages Prior to 2 to any
Finding of Actual Llablhtv Agamst Any Defendan

In Williams, the Court stated unequivocally that pumtlve damages are meant to punish
“onlawful conduct.” 14 at *4 (quormg B.MW. of North America, Inc. v. Gore, 517 U.S. 559,
575-76 (1996)). Whatever the other flaws ln the trial court’s procedures as ouilined by the

- Supreme Court in that case, the Williams jury did consider the liability of defendant Philip
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Moms and found defendant liable to Plamtlff erhams for compensatory damages prjor to

} awardlng punltlve damages

In th1s case, the Jury erl not even be given the task of ﬁndrng any Defendant aetually :
llable to any” Plaintiff prior to determlnmg PIamtrffs en’ntlement to’ punitive damages in thrs- :

- case In 1ts Order, the Clrcult Court brﬁlrcated “liability and punltwe damages”'from “medical

monltormg and class certrﬁcatlon ” Trial Plan Order at 26-27 (emphasis supplied).. The Clrcurt
Court did not demonstrate an understandmg that Defendants will nof be liable 1n this medical

- monrtorlng—only case unless all factors of Bower are met the court stated “[s]hould Plaintiffs

- prevail on the | 1ssue of habrhty {xn phase one], the parties will proceed In the second phase to try _

the issues of medical causatlon medical monitoring viability, and damages.” Id, at 28-29. Phase

One therefore excludes key components of liability, such as actual eausauon and all factors of _

- Bower necessary to detemnne the appropriateness of medlcal ‘monitoring - the only hablhty
- clalm presented by Plaintiffs - and it places the determination of punrtive damages ahead of any
habﬂzty finding. See Trial Plan Order at 26-28.

The Circuit Court’s decision to allow a jury to determme Whether punitive damages are

approprlate and to then select a multlpher prior to determnung medical monitoring liability is

constltutlonally flawed. Due process aHOWS awards of punitive damages only for “unlawful

~ conduct.” See Williams, 2007 WL 505781 at *4, Punitive damages must “bear a reasonable

relationship to the harm that is hkely to oceur frofn the defendant’s conduct as well as to the

harm that actually has occurred,” and can be awarded only if a defendant is liable 0 a plaintiff,

Garnes v, Fleming Landfill, Inc., 186 W.Va, 656 (1991), Syl. Pts I, 3 see also Alkire v. First
| Nanonal Bank of Parsons, 197 W. Va. 122 ( 1996) (requiring j Jury to consider actual harm when
determining pum‘nve damages entitlement, } Indeed, punitive damages “must be determmed after
proof of hablhty to individual plaintiffs.” Aflison v, Citgo Petroleum Corp., 151 F.34 402, 418
(5" Cir. 1998); Engle v. Liggert Group, Inc., 2006 WL 1843363 at *8-9 (Fla., as amended Dec.
21, 2006) (finding that 1t Was error not to conduct a full liability determination, including actual

damages and causatlon prior to determmat:on of punl‘nve darnages ) A multlpher awarded in a
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vacuum, with neither g full habrhty determmatron as to all Bower factors nor even any evrdence-

- as to the scope of medrcal momtormg that may be sought, violates this prmc1ple

The Second Czrcult 8 dec1s10n in/n Re Szmon I ngaz‘zon 407 F. 3d 125 (2d Crr 2005) o

provxdes a cogent analysis of these issues in a similar context, mvolvmg an attempt to certlfy a

multistate punitive damages class against tobacco manutacturers The Second Circurt found that o

the trial court’s plan to assess punitive damages prior to liahility awards of compensatory

- damages for each 1nd1v1dual plaintiff did not satrsfy the Due Process Clause. Thus the court _

found that determmmg entrtlement to punitive damages prror to any actual habrlrty finding

agamst any individual deferidant i in favor of any individual plaintiff was unconstltutional, and it )

refuse_d to certrfy a class under such a plan.

The Second Circuit came to this conclusuon even though (1) the trial would have occurred '
after class certlﬁcatron and (2) the jury woild have been asked to determme an “estrmated total

- value” 'of compensatory damages before even determmmg whether punrtive damages were.

available. Even these minimal protections are absent from the Circuit Court’s Order here, .

Determmmg a multiplier before a decision on all lrabrhty factors is especially troubimg in
thls case, because Plaintiffs seek only a medical momtormg fund, and are neither entitled to nor
seeking compensatory damages A determmatron of the amount of any medical momtormg fund
- will involve, presumably, a calculation of the cost and recommended frequency of avarlable

| testmg, the number of ehglble cIarmants the number of years monitoring that may be

appropriate, and similar factors which are not at all srmllar to the calculation of personal injury -

damages meant to compensate a plaintiff for actual i mjury more typically performed by juries.

The concept of a “multlpher” 1S supposed to provrde a measure of proportionality between the _

- amount that cornpensates a plaintiff for a defendant’s unlawful conduct and the amount of

punishment. Here, the amount that may ultimately be paid into a medical monitoring fund is not
by any measure a compensatory award hence, a punrtlve damages “multiplier” tied to the
- medical monrtormg fund amount would never y1e1d a proportional punishment as requlred by the

Due Process Clause, See State Farm 538, U.S. at 416-18; Bowyer v. Hi-Lad Inc., 216 W. Va.
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634, 649 (2004).'7 Should punitive démagés be found appropriate and a'mﬁl'tip}ier ch.ose'n. under
the‘Circuit_ Court’s séheme; Déféndé’nts will be left ﬁ)__ 'ask: a fnultipliér of what? . See Will.icims_,i_
2007 WL. 505781 at *5 V(noting that punitive dazhagéé ﬁnding based upon- harm to ﬁdriparti-es
rather than on liabiiity of defendant for harm incufrec_l by pl.ain'tiff 'a_d'ds "a_ “near standardless

dimension” (o the punitive damages decision in violation of the Due Process Clause).

2 - Plaintiffs Are Not Entitled To _Seek Puhitiife Damages In This
Equitable Medical Monitoring Class Action Case,

Williams makes clear that the proée_:dures relied ufaon by the Circuit Couﬁ h§r¢ for. the
inﬁ:;osition_of punitive darhages are uﬁcdnStitutional, and _Defendants believe, at a miﬁimum, this_
Court shoﬂld issue a Writ on that basis. Defeﬁdants also assert that, fega’rdless of the préCeduie
utilized by the Circuit Court, no award of punitive damages would ever be constitutional in ﬂ]IS

. case because

o Punitive damages are not available in an equitable medical monitoring case where
' Plaintiffs allege no actual individual injury and do not seek compensatory
damages; ' o :
e - Punitive damages cannot be awarded on a class-wide basis, at least in a multiple

Defendant, multiple product toxic tort action presenting individual issues of
€xposure, warnings, and other actions of individual Defendants that do not apply -
to all class members. S ' I

Defendants therefore ask the Court to issue a Writ finding that the Circuit Court has exceeded its
authority by permitting Plaintiffs to proceed with a punitive damages claim in this matter, and

directing that the punitive damages claim presented by Plaintiffs be dismissed outright,

" The Court need not, therefore, revisit in this case whether initially determining a punitive damages

_ multiplier for a compensatory damages award — a procedure used in other West Virginia cases —is
constitutional under Williams or any other precedents, and defendants take no position on this issue
because it is not presented by this medical monitoring-only matter,
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a. Pumtwe Damages are Unconstltutlonal Because Plalntliis
~ Alleége No Aetual Harm and No Compensatorv Damages.

A plamtlff may not recover pumtwe damages in the absence of actual harm and recovery .
of compensatory damflges See Garnes, 186 W, Va, at 667 & Syl Pt. 1 See also Gwen v, Fuel :
. Gas Co 99 SE 476 (W Va 1919) szmgsron V. Woodworz‘h 56 US 546, 559 (1853) (“A '

-court of equity may not be converted to an instrument for the punishment of sunple torts.”); 1 1A

Charles Alan Wright, Arthur R. Mﬁler & Mary Kay Kane Federal Practzce & Procedure § 2942

at 53-54 (2d ed. 1995). Plaintiffs here nerther seek to prove actual harm nor to recover- any -

-compensatory damages for such harm; they seek only an equitable, court- superwsed medical

monitormg program. See Pls.’ CIass Acuon Compl °ﬂ 31 Compl of Intervenors, Prayer for

Relief (attached hereto as Exhnblt F); Trlal Plan Order (“As previously ordered, Plaintiffs have |
advised the Court that they will proceed under Rule 23(b)(2) of the West Virginia Rules of Clvrl _

' Procedure and that their claim under Rule 23(b)(3) is WIthdrawn It is so ordered.”) Plamuffs
“have asserted no personal 1njury claims, and have not suffered any actual, present physical
injuries from their alleged exposure to Defendants products. . In these cucumstances, pumtlve
damages are not ava;lable. _ _ _ _
The.West Virgiuia Supreme Court of Appeals has defined the “injury” claumed by a
‘medical monitoring plaintiff as a 51gn1ﬁcantly increased tisk of contracting a particular

disease.” See Chemtall v, Madden 216 W. Va. 433 435 (2004) (empha51s supphed) A medical

- monitoring claim under Bower imposes llabllzty not for actual hann but for increased risk of

'+ future harm Under Bower a “plaintiff is not requ1red to show that a partlcular disease is certam
or even likely to occur as a result of exposure ” 206 W Va, at 142, 522 S.E.2d at 433. “All that
must be demonstrated is that the plaintiff has a significantly increased risk of coniracting a
particular disease, relative to what would be the case in the absence of exposure, and ‘[n]o
particular level of quantlﬁcatlon is necessary to satisfy this requirement.’” g (citations
omltted) No actual disease or physwal harm is required, and indeed Plaintiffy have specifically

requested momtorlng only for disecase that may develop in the future.
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The Due Process Clause as explamed in Wz[lzams State Farm V; Campbell and - -
elsewhere as drscussed above requires a _]HI‘Y to measure the entrtlement to punrtrve damages by'

the amount of harm suffered by plamtlff and prohrlnts “grossly excessive or arbttrary

_ punrshments ? State Farm 538 U.S. at 416, Both the Umted States Supreme Court and thlS .

Court have held that the propcr measure of such deprlvatron begins with a determmatron of the '
proportlonahty between compensatory damages and punrtrve damages Id. at 41 8 Bowyer V. Hz-'

Lad, Inc., 216 WVa 634, 649 (2004) Rohrbaugh v, Wal Mart Stores, 212 W.Va. 358, 363

I, (2002). By the desrgn of PIalnt1ffs ‘own c!arm the j jury w1ll be wrthout any such standard here
: rendermg constltutronally suspect any determmatxon awarding punitlve damages In the absence

of any cla1m for actual damages the Court itself also w1ll lack a standard by which it can later -

review any assessment of punitive damages Thus, any punitive darnages award can only be

arb1tra1y and would deny the Defendants due process rrghts

A separate lawsutt the Pettry case (mvolvrng some but not all of the Stern Defendants) |

alleges personal injury and has been transferred to the Circuit Court of Marshall County; any

Stern Plaintiff presumably will brlng a claim for personal injury (either in the Pettry litigation or -
' separately) should an inj ury develop Intervenors from the Pettry matter have expressly rernoved

_ any personal injury claim from this case, and have sought monitoring only for future d1sease

See Compl. of Intervenors, Prayer for Relief. T hus if indeed Defendants’ products are harmful
as Plaintiffs allege the Sz‘em medrcal momtormg case will not be the last or only litigation on
that issue. Any question of punitive damages entitlement will more appropriately be litigated i in
the context of seeking compensatory damages for an actual injury, rather than in a case where the
harm 1s only theoretical or possible. |

- Plaintiffs wish to proceed with a ¢laim for medical monitoring in the absence of physrcal
mjury, and also seek to obtain punitive damages. The question is: how far from trad1t10na1
injury-based torts wﬂl the Court allow Plaintiffs to roam‘? An inchoate or incomplete tort — bad
conduct Wrthout injury — is generally not a legitimate basis for recovery in tort. Only under very

narrow circumstances, such as defined in the Court’s Bower decision, are such incomplete torts
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allowed See Bower v, Westmghouse Elec C’orp 206 W. Va. 133, 143- 44 522 5. E2d 424 434-
35 ( 1999) (Maynard T, dtssentmg) o

Defendants urge the Court to hoId the boundary of permtssﬂ:)le pumtrve damage awards
‘to those cases wherein-a plamtrff alleges actual present mjury, and a defendant is found hable for
compensatory damages to that plaintiff, This lawsmt 18 not sueh a case, and the Ctremt Court’

Or der pemnttmg the pumttve damages claim to proceed at trlal must be reversed

B Pumtrve Damages Cannot Be Awarded Cn A Class-Wlde Basxs
In This Multiple Defendant Prodaets Lrabﬂltv Case.

The Wzl!zams case makes clear that entltlement to punitive damages, and the amount of
the award must directly relate to the harm to the individual Plamtlff before the Court, or “those | |
_. whom they directly repr esent.” Williams, 2007 WL 5057 81 at *5. Williams dld not arrse in the -
context of a class aotlon and the Supreme Court has not prov1ded other gu}dance as to whether |
or how punitive damages can be apphed In a class action context. However the very specific
holdmg in Williams — that actual harm to the plaintiff and “harm potentially caused the plaintiff”
must be the touchstones for any punitive damages award — indicates that class treatment of
* punitive damages 1s not possible in this case. V7 |

Indeed in the class aetlon context, the requlrement of individualized punitive damages
‘assessment has. led numerous courts to refuse to certrfy punitive damages clatms for class-w1de
treatment See In re Telectronics Pacing Systems Inc 172 F.R.D. 271, 294 (S.D. Ohio 1997) |
(class certification of punitive damages not proper because, like compensatory damages, punitive
damages measured individually based on the facts and local law); In Re Simon I Litigation, 2005
WL 1052659 (2d Cir. 2005), Allzson v. Citgo Petroleum C'orp 151 F 3d 402, 417-18 (Sﬂ1 Cir.
1998); In re Baycol Prods. Litig., 218 F.R.D. 197, 215 (D. Minn. 2003); Smith v. Brown & .
Williamson Tobacco Corp., 174 F.R.D. 90, 97 (W.D. Mo. 1997), Philip Morrzs Inc v. Angeletti,

752 A.2d 200, 249 (Md. 2000); Southwestern Ref. Co. v, Bernal, 22 S.W 3d 425, 433 (Tex.
2000).
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Defendants do not ask the Court to ﬁnd that punitive damages can never be treated on-a

cIass-Wlde basis; 1nstead Defendants assert that such treatment eannot be glven in this case

because all 1ssues in thls matter that mvolve the approprlateness of punitive damages depend _

upon proof spec1ﬁc to 1nd1v1dual plalntlffs and defendants See WVA R. Civ, Pro. 23(a)

(requrrmg na:med Plaintiff’s clarms to be typleal and common of all elass members) Here there

are erght unrelated corporate Defendants and all manufactured and/or sold dozens of different

polyacrylamrde ﬂocculant products to, potentlally, hundreds of drfferent coal preparatlon

faerhtzes Such sales occurred at dlfferent umes, over decades and were aceompanred by_ '

' individual Defendant warnmgs sales practices, research, etc. In addrtron PIamtrffs each worked

at’ d1fferent facilities, expenencrng dlfferent levels and years of potential exposure Even if .

punifive damages could be treated on a class-wide basis | in, for example, an 1nsurance practiccs

case , or a pharmaceutrcals case agalnst a partlcular manufacturer punitive damages cannot be.

given class wide treatment here con51stent with Wzllzams and Rule 23(a) Defendants therefore

ask the Court to issue a Writ mstructrng the Circuit Court to dISI’IllSS Plarntrffs pumtrve damages

claim outright,

- Cured Bv Post-Verdict Appellate Revxew

A Writ under W, VA, R APP. PRO. 14 should issue where as here the Ctrcult Court has

connmtted a “substantial, clear-cut legal error” that contravenes statutory, constitutional, or
common-law mandates and “there is a high probability that the trial will be completely reversed
if the efror is not corrected in advance.” Syllabus Point 2, Se‘ate ex re. George B.W. v,
.Kaufmann 199 W. Va. 269, 274 (1997) Here, the error is indeed substantial, contravening
Defendants constltutlonal rlght of due process,  Moreover, because it infects the very
detennmatlon of entitlement to punitive damages, not Jjust the amotunt of-any such award, the
Circuit Court’s error will force complete reversal of trial if not corrected now, wasting resources

of both the litigants and the judiciary.
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| 3. This Court Should Review the Clear Legal Error and Constitutiona]
- ~‘Defects in the Circuit Court’s Trial Plan Order which Cannot Be _



The reality is that proceedmg under the Crrcult Court’s Order WIH leave Defendants Wlth

a partlal ﬁndmg that excludes severaI 1ssues they beheve very relevant to thelr defense and will _

be forced to bear a pumtlve damages determmatmn based upon thrs partlal decision. Such a
: procedure is espec1aIly mefﬁcrent in thrs case because polyactylamide ﬂocculant 18 not a product

' (unhke asbestos or solvents such as benzene for example) where there is a track record at trlal

or even a well settled body of scientific ev1dence upon Wthh the parties may draw to consrder'

their litigation options after a partial phase one trial. Defendants fully believe they have sold a.

safe product for 1ts rntended and foreseeable uses, which have been marketed and sold ACross the
industry for years There is no body of ev1dence to suggest that these products have made
~anyone ill. Medlcal monltorlng is nelther desrrable nor proper under the criterla estabhshed in
West V1rg1n1a Defendants believe they should be permitted to find out whether they are correct
ina full and fair trial on all elements of Plaintiffs’ claim, and that they should not be subject to
‘any punitive damages determination in the absence of that opportumty A 'Writ must therefore

issue now to protect Defendants from an unfair, constitutionally-infirm trial.

. A, The Punitive Damages Issues Raised In This Petition Present '
Important Matters Of Fxrst Impressxon :

Slnce Bower this Court has had an opportumty to reV1ew and comment upon only a

handful of cases seeking medical momtorlng None of the Court 8 oplmons has sanctloned a

procedure for determination of punitive damages in a medical monitoring action hke the one

| employed by the Circuit Court here. Thus, this Writ Petition presents an important issue of first
impression for the Court. See Syllabus Point 4 State ex rel. Hoover v. Berger 199 w. Va 12,
21 (1996), partrcular}y in lrght of the Supreme Court’s just-issued Willigms decision. Because
medical momtormg claims, especmlly in the class action context, present new and important
challenges for both the circuit courts and litigants, review of thls Petition to correct the Circuit
Court’s error is warranted. _

The Circuit Court" Order does not find support in this Court’s decrslons regarding

medical monitoring. The plalntlffs In In re West Virginia Rezu]m Litigation, 215 W Va. 52
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(2003) for example sought both a monetary award for medwal momtormg costs " and
compensatory damages through WVA CODE § 46 6 101 (2003) et seq., the Consumer :
Proteotlon Act; It did not present a sﬂua‘aon hke the one faoed here of an equltable medlcal

mon1tor1ng~only claim. The Court s opinion arose out of a class eert1ﬁcatlon determlnatlon
pretrial, and dld not touch at all upon Whether or how pumtwe damages WouId be available to the '
plamtlffs In short, the Rezulm decision, 1nvoiv1ng suit agamst a'single pharmaceutlcal company

and its subsxdlary for an -allegediy fraudulent marketmg campaign for one diabetes drug,
| d1scussed only the appropr1ateness of clags treatment it sald nothing about the proprlety of
pumttve damages determmed in the manner ordered by the Circuit Court here. .
| Another decision, Inre T obacco Llrzganon (Medzcal Momtormg (’ases) 215 W. Va, 476
- (2004) arose from a defense verd1ot at trial, under a Circuit Court trial plan far dlfferent and _

‘superior to the one in place here. In that matter a class of plamttfts certified pI‘lOI‘ to trial

presented a JUI‘Y all elements of their medical monitoring ctalm as set forth in Bower, and the jury

found agalnst plaintiffs on two of those factors, rendering judgment for defendants Thus, a
punitive damages award was not at issue, and the trial itself involved a proper full-liability phase
one determmatlon _ |
No other opinions of this Court even touch upon the v1ab111ty of a pumtzve damages claim
in a medical meonitoring-only case. Defendants recognize. that this Court found, in In re:
T obacco Ltttgatzon (Personal [njury Cases), 218 W. Va. 301, 624 S.E.2d 738 (2005), that State

Farm v, Campbell does not prevent, per se, a bifurcated trial wherem certaln clements of

liability and a punitive damages multiplier” are determined in the first phase and “compensatory

‘damages and punitive damages, based upon the punitive damages multiplier” are determined for

cach individual plaintiff in the second phase. Id at 303, 739. That case arose in the oontext of a

® This vtras, in essence, the plan defendants asked the Circuit Court to consider here. See Defs. Proposed
Amended CMO; Defs.” Briefin Opp’n to Pls.” Proposed CMO and Trial Plan.
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: certlﬁed question, and d1d not address the adequacy of the SpeClﬁC evidence sought o be

. rncluded in each phase of trlal or whether there were “other legal reasons” to question the -

Vrabrhty of the trial plan. In addrtron that case concemed a mass tort Iltrgatlon under Trial Court
Rule 26 01, Wherern personal injury clalms were asserted by mdwrduals who would, prior to

recovering any sum from any defendant have to prove specific causation, actual damages, emd if

approprlate mdrvrdual entltlement to pumtrve damages under whatever multiplier the jury may-
determme Therefore even if this Court Would leave In re: Tobacco Lzrzgatzon (Personal Injury

o Cases') untouched in Irght of the Wzl!zams case Just 1ssued by the Supreme Court, that . opinion

does not and should not govern this equrtable medical monitoring-only class action case.

PIarntlffs here have brought a medlcal monitoring claim only; the case has been filed asa

: class action; and the class actron status WIH not even be determrned untrI after trta! 1 accor dance

Wlth the circuit court s plan. No case in West Vtrgmza has allowed a phase one z‘rzal of pam‘zal

liability plus punitive damages entitlement and mur’ttplrcr to occur in an uncertified, medical

momtormg—only class action in which no personal infury claims have even been broughr See

also In re: Tobacco thzg (Persanal Injury Cases), 218 W. Va. 301 at 313 n.2 (Benjamin, J.

concurrlng) (noting that such a trial plan is drsfavored even in the context of mass tort cases

'natronwrde) Defendants urge the Court not to allow this matter to be the first.

b. Post-Verdlct Review Of Anv Punitive Da ages Award Will
Not Cure The Constitutional Defect . _

A Writ should issue now because post-verdict review will not cure the constitutional
defects in the Trial Plan order “which will affect both the jury’s decision to award punitive
damages, as well as the amount of any such damages. See Garnes, 186 W. Va. at 667-68
(requiring Court review of: amount of punitive damages awarded), see also Hygh v. Jacobs, 961
F. 2d 359, 367 n.1 (2d Cir. 1992) (remlttltur only available when jury, despite proper. ev1dent1ary
instruction, renders cxcessrve verdict). Post—vcrdrct review of a jury determination infected by
error does not cure the error; when the matter at issue is whether a decision awarding punltlve

damages was properly determined under constitutional procedures in the first instance, any court
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demsmn attemptmg to cure the error would 1mproperly subst1tute the initial judgment of the jury -
- for that of the reVIewzng court, See WVA CONST. ART, HI § 13 U.S. Consr. AMEND VII;
Robmson v, Charleston Area Med Ctr, 186 W. Va. 720, 731 (1991} (state and federai

censttmtlonal prov;sxons on civil j }ury trial “VIrtuaIIy 1dentrca1”) Thus, this error must be cured,

-, "THE CIRCUIT COURT ERRED BY ISSUING A TRIAL PLAN ORDER
- THAT FAILS TO ADDRESS THE MATERIAL DIFFERENCES IN WEST _
- VIRGINIA  AND PENNSYLVANIA LAW, AND WHICH WILL
- SUBSTANTIALLY AFFECT LIABILITY ISSUES . AND PREJUDICE
: DEFENDANTS’ CONSTITUTIONAL RdIGHTS TO DUE PROCESS.

The ClI'CLlit Court’s Trial Plan. Order fails to address continuing chmce of law problems
posed by Plaintiffs’ proposed mult1 state class. There are fundamental d1fferences in the laws of
the two states for which Plamuffs contmue to seek ciass certxﬁcatlon West Vlrgmla and
Pennsylvama that will go to the heart of the hablhty 1ssues to be addressed in the proposed trial,
To-allow the existing Order to stand could subject the Defendants to an unfair judgment’ usmg. -
.1he wrong set of legal rules. - The Order thus fails to protect the due proeess rights of the
Defendants eonsntutes clear error, and should be vacated.

This Court found that “the circuit court clearly erred in failing to conduct the proper
analysis in detenmmng What law to app]y to the putatlve class members.” State ex rel Chemz‘all
Inc. v. Madden, 216 W .Va, 443, 456 607 S.E.2d 772, 785 (2004), It then remanded this aetlon
o the Circuit Court with express mstruetlons For class certification to occur, Plaintiffs were to |

“show, and the 01rcu1t court must ﬁnd that the West Virginia medical momtormg eIalms are
typical of the medical monitoring claims of the proposed class members who were a}legedly,
exposed in the other states. In other words, it must be shown, among other things, that their
cIalrns are based on the same legal theory.” _See id (emphasis in original. } This Court went on |
to hold that “[i]f there are material conflicts, constltutlonal full faith and credit and due process
principles prevent West Virginia from applying its own substantive law to out-of-state class
~ members unless it has "a significant contact or significant aggregatmn of contacts, Creating state

1nterests such that choice of its law is neither arbitrary nor fundamentally unfair.” See Chemtall,
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216 W Va at 452, 607 S E.2d at 781 , citing Phillips Petmleum Co. v. Shutts, 472 U S.797, 818,
. 105 S Ct. 2965, 2978, 86 ., Ed 2d 628 (1985) (additional eitatlons omltted)
After remand, the partles submltted differmg case management proposais {o the C1rcu1t
' :Court At d hearmg on the Case Management Order proposals, Stern Plamhffs w1thdrew thelr.
_clalms for medical rnomtormg and class action status for five of the original seven states, but
' contmued to assert claims and class status for the states of West Vlrgmla and Pennsylvama See
Pls) Proposed CMO and Trial Plan Plaintiffs’ Proposed Case Management Order also sought
deferral of class cert1ﬁcat10n and trial on the merits of the medical momtormg claims. Instead,
Stern Plaintiffs requested b;furcanon with an initia! trial Hmited to the legal questions of product -
defect the approprlateness of pumtlve damages and a punitive damages multiplier, .See id,
Defendants opposed Plamtlffs plan. They proposed a Case Management Order whereby
| class would be determmed first, Ieadmg to a trial where the appropriateness of medlcal
: monltorlng would be detemuned based upon the factors chumerated in Bower v, Westmghouse
206 W. Va. 133, 522 S.E.2d 424 (1999) See Defs.” Brief in Opp’n to Pls Proposed CMO and -
Trial Plan, attached hereto as Exhibit G. Defendants argued that Rule 23 of the West Vlrgnna

- Rules of Civil Procedure as interpreted by this Court requires a determmatlon of the

appropriateness of class as soon as practlcable Inre Rezulm thzgatzon 214 W, Va 52, 62, 585
S.E.2d 52, 62 (2003). Defendants further argued that a pre-Rezulm de01szon of thlS Court,
McFoy v. Amerigas, 170 W, Va. 526, 295 S.E.2d 16, 21 (1982), relled on by Plaintiffs foi“the
proposnlen that liability could be determmed before class, was mappos1te McFoy only

permitted liability determlnatlons before class where the questlon of liabjlity was separable from'

’In general, West Virginia adheres to the conflicts of law doctrine of Jex loci delicti. Syllabus Point I,
Paul v. National Life, 177 W.Va. 427,352 S.E.2d 550 (1986) “[T]hat is, the substantive rights between
the parties are determined by the law of the place of i injury.” Vest v. St. Albans Psychiatric Hosp., 182
W.Va, 228, 229, 387 S.E.2d 282, 283 (1989) (citation omitted). Therefore, a West Virginia court must
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- that of class. - But Defendants pomted out, the continuing multl state nature of Plamtlfts case .

_ makes class mseparable from liability; as hablhty ,standards Vary con51derably between the two_ "

: remalmng states. See Defs Letter Brief, attached hereto as Exhibit H)

The Clrcult Court issued an Order adopting PIdmtlffs proposed trial plan See Trial Plan
; Order. Desplte Plaintiffs” proposal that class be set aside for purposes of the ﬁrst tnaI and

Wlthout affording Defendants the opportunity to specifically brief the issue, the Clroult Court _

.- reviewed the laws of West Virginia and Pennsylvarna and deemed them compat1ble ” See Trlal
Plan Order at 3. Whlle the Circuit Court dld not at that pomt certity a two-state class the ciear

]mplICatIOIl of the discussion i in its Order 1s that it intends to do so. The Court § trial plan thus

contemplates a trial of lability and pumtwe damages under Pennsylvama and West Vlrgmla Iaw

There 1S no Inmtatlon to one state or the other in the Order.

This trial plan 15 unworkable and clear error. The Clreutt Court has indicated that it will

' certlfy this matter as a two state class, and the current order contemplates a trial not limited to

one state or the other. However, there are s1gn1ﬁcant var1at10ns in the medical monltorlng eause '

- of action, -and addltlonal important differences in Pennsylvania and West Virginia law, that
prevent their joint consideration by the same jury. |

Under Bower, a ﬁndmg of tort lIablllty Is necessary to support medical monitoring. Any
theory of tort hablllty however, 1nclud1ng product defect, is sufficient. See Bower v,
Wesrmghouse Elec. Corp., 206 W. Va. 133, 522 S.E.2d 424 433 (1999) Plaintiffs’ pian as
ordered by the Circuit Court seeks to try the question of whether polyacrylamide is a defective
product. No other I1ab111ty theory is contemplated

To prevail on a claim of medical monitoring in Pennsylvania however, the Supreme
Court of that state has held that plaintiff must demonstrate neg!zgence on the part of the
defendant. See, e.g,, Redland Soccer Club, Inc. v. Department of the Army and Dept. of Defense
of the US,, 548 Pa 178, 696 A. 2d 137, 145 (Pa. 1997). Put another way, Pennsylvania does not
recognize a cause of action for medical monitoring based on strict liability, the only predicate

tort alleged in Stern, and the only liability question at issue in the trial ordered by the Circnit
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Court See Cull v. Cabot, 61 Pa. D, &C 4th 343, 347 2001 Pa D.&C. LEXIS 297 (Pa Com Pl

: Ct 2001) (attached hereto as Exhnbit I).

The Circuit Court attempts in its Trial Plan Order to expand Permsylvania law fo

€ncompass medical monitormg premised on strict Imbdity olalms but 1s incorrect. The Clreuit :
Court bases its reasomng on Barnes v, Amer:can T obacco Co., 161 F.3d 127 (3rd C1r 1998) :
| There, the Circuit Court argues the U.S. Court of Appeals for the Third ercwt “assumed

| -without deciding that the Pennsylvama Supreme Court ‘would allow an mtentional tort or strict

| product habihty claim for medical momtormg 7 Trial Plan Order at 6. Any releva,nce of Barnes

| -. can be questloned if it “assumed without deciding” that the Pennsylvama Supreme Court would
expand the medical monitoring cause of action to include striet habxhty claims. Moreover an’
| examination of Barnes shows httle support for the notion that it was prediotulg or advocatmg

"~ such an expansmn The Barnes court considered what statute of hmttatlons applied to the -

plamtiffs' medical monitoring claims alleged in both negligence and strict liability.
The hmited and careful language chosen by the Third Clrcult indicated it was neither

ruling, nor predictlng, nor advocating that a medical monitoring cause of action could be based

on strict liabﬂlty in Pennsylvania, Indeed the Barnes Court expressly noted that “[u]nder

Redland, a plamttff must prove that he was exposed to a proven hazardous substance as a result

of the dej%ndants negltgence ” 161F, 3d at 152 (emphasns added)
The Circuit Court also mistakenly stated that “one Pennsylvania appellate court has

permitted plamtiffs in a class action in a case involving a theory of strict liability.” See Trial

Plan Order at 7, n. 1 cztzng Wagner v. Anzon Inc., 684 A.2d 570, 579 (Pa. Super. Ct. 1996). In

Wagner, the Pennsylvama Appellate Court upheld a trial court’s grant of directed verdict for

defendants on plaintiffs’ medical monitoring claim. 684 A.2d at 579. In so doing, the Court

- held that “Appellants cannot satisfy the first requirement for medical monitoring, Le., negligent

conduct by the defendant” (emphasis added). Thus, Wagner in fact stands for the proposition
that a finding of negligence is required to establish medical monitoring under Pennsylvania law,

not the converse. See id. at 576. Moreover, the Circuit Court acknowledges without comment or
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_explanati:_on that s'everal Peonsy‘lvania trial courts have spemf cally refused to permrt medrcal__

monitoriﬁg as an.clement of da:mages on a strict habrhty claim. See Trral Plan Order at 6 n. 1,

cztmg Brown . chkmson 2000 WL 33342381 (Pa Ct. Com PL 2000),

Wlthout the reqmsxte underlymg tort, relief is not avculable for medleal momtoung in
E _Pennsylvama See Redland, 548 Pa. at 178, 696 A 2d at 145 Here Plalntlffs do not allege ;
neghgence and do not seek to litigate it in thelr proposed tr1a1 ordered by the C1rcurt Court. |

Plamtlffs fail to even assert, let alone estabhsh a cause of action for medical momtormg under

Pennsylvania’ law The trial as proposed cannot resolve the questlon of liability for medreal

monrtormg in Pennsylvama By confrast, West Virginia does provrde for medlcal momtormg on -
a showmg of product defect. This indeed is a “varlatron m medical momtormg that would

- preclude certification.” See Chemz‘all 216 W. Va. at 455, 607 S.E.2d at 784,

A trral that apparently will be apphed to Pennsylvania htrgants ehould not go forward on

a liability theory not recognized under Pennsylvania law. But thls is not the only problem Wrth _

the Circuit Court’s Order. There are a number of addltlonal conﬂlcts or potential conﬂlcts
between the law of West Virginia and Pennsylvama with regard to various defenses that

Defendants Wlll assert at trial. In Pennsylvanla, “state- of the- art” ev1dence is not avallable as a

' defense ina strlct habrlrty action. See Santzago v Johnson Mach. & Press Corp 834 F. 2d 84 |

(3ml Cir. 1987); Lewis v. Coffing Hoist Div.; 528 A. 2d 590, 594 (Pa. 1987) That a product

complied with customary or mdustry standards is not adeSSIbie as to the 1ssue of defect.

Moreover, Pennsylvama does not allow evidence of compliance w1th government standards to be

admitted in strict 11ab111ty actions. Harsh v, Petroll 840 A2d 404 (Pa Commw 2003) 3

WEST’S Pa, PRACTICE, Torts: Law and Advocacy § 9.39,

By contrast, West Virginia specifically permits “state of the art” evrdence In a product

defect case. See Church v. Wesson, 385 S.E. 2d 393, 396 (W. Va. 1989). Moreover, in West

Vlrglma compliance with appropriate statutes or regulations may be cited as evidence of due

care. See In re Flood Litig,, 607 8. E. 2d 863, 867 (2004); Miller v, Warren, 390 S.E.2d 207

Syl Pt. 1(1990). The Circuit Court recognized this dichotomy in its Order, see p. 16, but said,
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| Wlthout elaboratlon that thls 180—degree difference was not “materia_l” and could be cured with -
hmxtmg mstructlons - | | |

Another defense under cons1derat10n | and that may be presented by one or _more
Defendants is the learned mtermedlary or sophlstlcated user defense which holds that the duty to
warn an ultimate user may be acquitted by providing a warnmg to an 1ntermed1ate party, sueh- as
‘& reseller or employer.  The Circuit Court held that neither jurisdiction had apphed the
sophlstlcated user/learned 1ntermedla:ry doctrine out31de the context of prescription drugs See
Trial Plan Order at 17 Presumably, it thereby meant neither Junsdlctlon would recognize the
doctnne under the circumstances of this case and therefore there was no conflict,

The Circuit Court s analysis on this issue was 1ncomp1ete (and Defendants were never
- allowed to brief it). Pennsylvania has considered the sophisticated user/learned mtermedlary
doctrine outside 1he context of phannaceuncals The dECESIOI]S are not unamblguous but do
appear to 1ndlcate that the sophisticated user doctring will not extend beyond the presonptlon
drug context, See Phillips v. A-BEST Products Company, 665 A. 2d 1167 1170-72 (Pa. 1995)_
Alexander v, Morning Pride Manufacfurmg Inc., 913 F. Supp. 362 (E.D. Pa.. 1995) (applying
Pennsylvama law). Conversely, while West Virginia has not expressly adopted the sophlsucated
user/learned intermediary defense in a non-pharmaceutical context it has indicated that it might
extend the doctrine, at least in some (non-phannaceutlcal) cueurnstances See Hosky v. Michelin - |
Tzre Corp., 172 W. Va 435, 442 n, 8,307 S. E.2d 603, 610, n. 8 (1983). |

These are important differences in the basic cause of action, and defenses between the
states at issue here These differences pose significant obstacles for the conduct of the joint trial
that has been ordered Ev1denee that would be inculpatory, or exculpatory, in West Virginia,
would be 1rrelevant, or inadmissible, in Pennsylvania, Quite obviously, in any of these
scenarios, whether or not any evidence went to the ultimate fact finder would be critical. It ig
impossible fo credibly envision jury instructions or a trial plan that could cure such substantive
differences. The Circuit Court’ s solution of “1nstrucuons to address any dissimilarities” is

simply i 1mpractlcal and preJudchal See Trial Plan Order at 23.
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- C. Jarfies Zeszutek%fsq

Because the relevant Jegal standalds for thtlffs clalms vary between: West Vtrglma- -

and Pennsylvama, trymg actions under the laws and standards of the two states in the same trlal -
would - const1tute clear etror. Applymg West Virginia law to the-claims of Pennsylvama _
-Claumants would be arbitrary and capriclous and violate the Defendants due process rights as
' would the converse. Arbltrary apphcatlon of West VIrglma law to claims. that accrued in
Pennsylvama or vice versa, Would mgmﬁcanﬂy prejudice the partles - Accordingly, the Circuit
| Court s Trial Order constltutes clear etror and must be vacated. |
v. - CONCLUSION | |
For all of the toregomg reasons, Petmoners the Chemlcal Company Defendants, have no
available remedy from the J anuary 9, 2007 Intcrventxon Order and Trial Plan Order of the Circuit |
Court of Marshall County, West Virginia other than seeklng relief through the .instant |
extraordmary Writ.  Accordingly, Pet:tmner_s respectfully request that thts Court grant this Writ.
of Prohlbltlon and/or Mandamus, and that it undertake an immediate review to correct the Circuit- |

Court’s substantial and prejudlcml errors,

Respeetfully submitted,

7 C7W ’5}57/»%/ ilz” %/%W

Denise D. Klug, Esq.
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The Grant Building P.0. Box 6582

330 Grant Street, Suite 2415 _ - Wheeling, LAY 26003
Pittsburgh, PA 15219 _ s
412.281.5000 -

Counsel for Defendant Nalco Company |
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And By Permission On Behalf of.

Heather Heiskell Jones, Esq.
Andrew Arbogast Esq.
. SPILMAN THOMAS & BATTLE
- PLLC

300 Kanawha Boulevard, East
Charleston, WV 25301

Counsel Jor Cytec Indusiries Ine. |

Dayid K. Hendrickson, Esq
HENDRICKSON & LONG, PLLC
P.0. Box 11070 _

_Charleston, A% 25339 _

James W, Splnk Esq.
Elizabeth H, Miller, Esq.
SPINK & MILLER, PLC
One Lawson Lane
Burlington, VT 05401

Counsel for G. E. Betz, Inc.

- Robb W. Patryk, Esq

- Kevin F. Clines, Esq.

Patrick O’Gara, Fsq.
HUGHES HUBBARD & REED
LLp . ..

One Battery Park Plaza

New York, NY 10004-1482

Landers P. Bonenberger, Esq.
Jeffery A, Holmstrand, Esq
McDERMOTT &

' BONENBERGER, PLLC
53 Washington Avenue
Wheeling, WV 26003
Counsel for Chemtall, Inc.
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Charles M Love, III Esq

Phyllis Potterfield, Fsq. . S
BOWLES RICE MGDAVID GRAF F
& LOVE, PLLC

| 600 Quarrier Street

P.O.Box 1386
Charleston WV 25325 1386

- Counsel for Stockhausen, Inc.

Mark P. Fitzsimmons, Esquire

STEPTOE & JOHNSON, PLLC

1330 Connecticut Avenue, NW
~ Washington, DC 20036

* Harry G. Shaffer, 11T, Esq.

SHAFFER & SHAFFER, PLLC -
330 State Street

. P.O.Box 38 _
"~ Madison, WV 25310

Counsel for Czba Specialty
Chemzcals Corporatzon

| JosephW Selep, Esq.

ZIMMER KUNZ, PLLC
3300 U.S. Steel Tower
600 Grant Street
Pittsburgh, PA 15219

Counsel for Hychem, Inc.

Robert P. Martin, Esq.

Jystin C. Taylor, Esq.
BAILEY & WYANT, PLLC
P.O. Box 3710 _
Charleston, WV 25337-3710

Counsel for Zinkan Enterprises, Inc.




IN THE SUPREME COURT OF APPEALS O_F WEST VIRGINIA

- CHEMTALL INCORPORATED, CIBA SPECIALTY CHEMICATS
CORPORATION, CYTEC INDUSTRIES INC., G E, BETZ, INC,, -
HYCHEM, INC., ONDEO NALCO COMPANY, STOCKHAUSEN,TNC.,-
ZINKAN ENTERPRISES, INC., JOHN DOE MANUFACTURING AND/OR
DISTRIBUTING COMPANY, JOIN CESLOVNIK, ROBERT McKINLEY,
BEULIS DANIELS, JOHN DOE COMPANY REPRESENTATIVES FOR
CHEMTALL INCORPORATED, CIBA SPECIALTY CHEMICALS
CORPORATION, CYTEC INDUSTRIES INC., G.E.BETZ, INC.,
HYCHEM, INC., ONDEO NALCO COMPANY, STOCKHAUSEN, IN C.,
o ZINKAN ENTERPRISES, INC., S

Petitionerstefendants;
.

THE HONORABLE JOHN T. MADDEN, AND ALL PLAINTIFFS -
INSTERN, et al. v. CHEMTALL INCORPORATED, et dl,

Civil Action No. 03-C-49M

- Respondents.

CERTIFICATE OF SERVICE
! hereby certify that have served a true and correct copy of the forego_in_g (1) Petition of
| 'Defendants. for Relief by Writ of Prohibition and/or Mandamus from Two Memorandum
" Orders Issued January 9, 2007 by the Honorable John T. Madden, Circuit Coﬁrt of
Marshall County; (2) Memorandum of Law in Support of befendants’ Writ of Prohibition
and/or Man_damus; and (3) Appendix of Exhibits__ to Defendants’ Petition and o

Memorandum of Law in Support of Petition, upon all parties by first class United States mail,

postage prepaid, to their counsel of record this 16™ day of March, 2007, addressed as follows:
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Mark R. Staun, Esq.
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