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L FACTS AND PROCEDURAY, BACKGROUND
The present case ériseé out of a very low speed motor vehicle accident that occurred on '
April 30, 2003, in Ohio County, Wheeling, West Virginia. At the ﬁme of the accidént, traffic |
was moving slowly, The plaintiff brought his 2000 Lincoln Continental to a stop. The defendant
attempted to stop his 1995 Probe, but was unsuccessful. The vehicles came into contact with
minimal damage resulting. Neither the plaintiff nor the defendant reported any injuries at the
scene. More than a year and a half later, plaintiff underwent g micro-surgical anteriér cervical

discectomy at the C5-6 level with allograft fusion of the C5-6. Plaintiff filed the underiying case

asserting that this neurosurgical procedure, as well as other neurological problems, such as a

concussion, traumatic headaches, dizziness, confusion, memory problems, and the inability to
concentrate, were all caused by the subject motor vehicle accident. The primary issue is whether
these problems were caused or contributed to by the subject accident or whether the claimed _
conditions were caused by .otherraccidents, falls, degenerative coﬁditions, medications, or other
health problems.!

In support of plaintiff’s neurological dlaims, plaintiffs disclosed numerous experts,
includilng a neurosurgeon, Dr. Hargraves, and a neurold gist, Dr. Kettler, as expert witnesses.

To address the neurological issues raised by plaintiff and to respond to the neurological

- Discovery has revealed that the plaintiff had multiple prior motor vehicle :
accidents, wherein, he complained of cervical problems and was diagnosed with a
herniation of the C5-6 level, At least one physician claims the plaintiff had a 15%
permanent partial disability rating prior to the subject accident as a result of the
pre-existing problems that plaintiff now claims are causally related to the subject
motor vehicle accident. Medical records also show he had significant
degenerative changes to his cervical spine prior to and after the subject motor
vehicle accident, Purther, it has been leamed that the plaintiff underwent triple-
bypass surgery less than three months prior to the subject motor vehicle accident.
Further, evidence has shown that the plaintiff has been taking Oxicotin and other
medications for an extended period of time. The expert would indicate cognitive
problems are common complications with bypass procedures and prolonged use of
some medications. Discovery further revealed plaintiff fell on at least two.
oceasions and on at least one of these occasions rolled down a hill &s a result of
that fall.
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experts disélosed by plaintiff, the defendant timely disclosed a Board Certified Neurolo gical
Surgeon, Dr. Peter E. Sheptak, M.D.2

In the evening hours before the Pre-Trial, plaintiff served a Motion to Exclude the

testimony-of defendant’s heurosurgeon. The following morning at the Pre-Trial, the Court below

categorically excluded defendant’s newrological expert from testifying in any manner in this case,
The Coutt below, howeﬂfer, held it would allow the plaintiff>s neurolo gical experts to testify.’

This Pre-Trial héaring occurred on Friday, April 6, 2007. As of the date of the ﬁlmg of
this Petition for Writ of Prohibition, April 9%, 2007, the Court had not yet prepared a written
Order reflecting its verbal rulings. A formal request was made for a transcript of the hearing by
wntmg on April.6, 2007. As of the date of this Petition, the transcript was not yet produced.

The Trlal i this matter is scheduled to commence in twelve (12) business days, on April
25,2007, In response to the surprise exclusion of the defendaut’s only medical expert witness, a
Motion to Continue the Trial date was made, The Court below denied the Motion to continue the
Trial set for later this month. The defendant below 1s now being forced to Trial without his

neurological' expert to respond to plaintiff’s newrological experts.

IL. RELIEF REQUESTED

The Petitioner respectfully requests the West Virginia Supreme Cotrt of Appeals issue a
Writ of Prohibition preciuding the Court below from enforcing its Order excluding the expert’s
testimony. Further, the Petitioner requests this Court protect the defendant from the inherent
injustice that wﬂl result if the defendant is forced to Trial in Melve days without any medical

expert,

The defendants disclosure was not only timely filed in advance of the disclosure
date set by the Court, it was filed on April 12, 2006, almost a full vear prior to the
Pre-Trial hearing. : '

The defendant’s expert was designated to address the same medical issues as the
plaintiff’s experts.
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UL  STANDARD OF REVIEW
A STANDARD OF REVIEW CONCERNING PROBIBITION

“In determining whether to entertain an issue the Writ of
Prohibition for cases not involving an absence of Jurisdiction but
only where it is claimed that the lower tribunal exceeded its
legitimate powers, this Court-will examine five factors: (1) whether
the party seeking the writ has no other adequate means, such as
direct appeal, to obtain the desired relief: (2) whether the petitioner
will be damaged or prejudiced in.a way that is not correctable on
appeal; (3) whether the lower tribunal’s order is clearly erroneous
as a matter of law; (4) whether the lower tribunal’s order is an oft
repeated error or manifests persistent disregard for either
procedural or substantive law; and (5) whether the lower tribunal’s
order raises new and important problems or issues of law of first
impression. These faciors are general guidelines that serve as a
useful starting point for determining whether a discretionary Writ
of Prohibition should issue. Although all five factors need not be
satisfied, it is clear that the third factor, the existence of clear error
as a matter of law, should be given substantial weight,

Syl. Pt. 1 State ex rel, Weirton Medical Center v. Mazzone, 213 W.Va. 750, 584 8.E.2d 606 -

(2003); Syl. Pt. 4 State ex rel. Hoover v, Berger, 199 W Va. 12, 483 8.B.2d 12 (1996). State ex

rel, Johmson v. Rped, 219 W.Va, 289, 633 S.E.2d 234, (2006).

This Court has held that a Writ of Prohibition is appropriate when a lower Court has
categorically excluded testimony from a well-credentialed meciioal-expert. State ex rel, Weirton
Medica] Center v. Mazzone, 213 W.Va. 750, 754, 584 8.E.2d 606, 610 (2003). A party’s experts

this Court stated as follows:

“In the instant case, if we wete to allow the iria] cowrt’s ruling to
stand, both parties would be compelled to go through an expensive,
complex, trial, and appeal from the final Jjudgment - an appeal that
would likely address this issue. Based on our review of the record
before us, we determined there is a likelihood of reversal on appeal
based on the Circuit Court’s exclusionary ruling; we further find
that the Petitioner has no plain, speedy, and adequate remedy in the
ordinary course of the law.”

Id., citing With approval, State ex rel, Wiseman v, Henning, 212 W.Va. 128, 132, 569 S.E.2d
-204, 208 (2002).
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B. STANDARD OF REVIEW CONCERNING EXCLUSION QF AN EXPERT

West Vlrglma Rule of Evzdence 702, provides “if sclentlﬁc technical, or other
specialized knowledge will assist the trler of fact to understand the evidence or to determine a
fact in issue, a witnéss qualified as an expert by knowledge, skill, experience, training, or
education may testify thereto in the form of an opinion or otherwise.

“In determining who is an expert, a Circuit Court should conduct a two-step inquiry.

- First, a Circuit Court must determine whether the proposed expert (z) meets the minimal

education or experiential qualifications (b) in & field that is relevant to the-subject under
mvestlgatlon (¢) which will assist the trier of fact. Second, a Circuit Court must determine that

the expert’s area of expertise covers the particular opinion as to which the expert seeks to testify,

SyL. Pt. 6, Jones v. Patterson Contracting, 206 W. Va. 399, 524 S.E2d 915 (1999); Syl. Pt. 5,

Genfry v, Mangg_m 195 W.Va, 512, 466 S.5.2d 171 (1995),
"This Court has 1epeated1y that “because of the ‘iiberai thrust’ of the rules pertaining

to experts, Circuit Ceurts should err on the side of admissibility.” Jones v. Patterson

Contracting, 206 W.Va. 399 404, 524 S.E.2d 915, 920 (1999) (Emphasm Added) citing with
approval, Gentry v. Mangem, 195 W.Va. 512 at 525,466 SE.2d 171 at 184. Citing II Franlklin D.

Cleckley, Handbook on Evidence for West Viroinia Lawyers, Section 7-2 (A) at 24,

This Court has further explained “conventional devices like rigorous cross-examination,
carefill instructions on the burden of proof, and rebuttal evidence, may be more appropriate

instead of the wholesale exclusion of expert testimony under Rule 702.” Jones v. Patterson

Contracting, 206 W.Va, 399, 405, 524 S.E.2d 915, 921 (1999); Gentry v, Mangum, 195 W.Va.

512,526, 466 S.E.2d 171, 185 (1995) quoting Daubert v. Merrell Dow Pharmaceuticals, Inc.,

509 U.S. 579, 596, 113 8.Ct. 2786, 2798, 125 L.Ed.2d 469, 484 (1993).

This Court has acknowledged that “testimony from an expert is presumed to be helpful.

Watson v. Inco Alloys International, 209 W.Va. 234,243, 545 S.E.2d 294, 303 quoting citing JI




Franklin D, Cleckley, Handbook on Evidence for West Virginia LaWVers Section 7-2 (A)}2), at

32 (3d Ed. 1994) Citing Kopf v. Skyrm, 993 F.2d 374 377 (4™ Cir. 1993). “Baswally, the
helpfuhless requierment simply means that the testunony does not concem somethmg that is
within the common knowledge and experience of a lay j Juror ” 1d. Beyond that, the questmn of
whether expert testlmony will assist the trier of fact goes primarily to the relevance of the

evidence, Id. And the authormes cited therein,
IV. ARGUMENT

Al A WRIT OF PROHIBITION IS APPROPRIATE WHEN THE COQURT

BELOW CATEGORICALLY EXCLUDES TESTIMONY FROM A WELL-

CREDEN TIALED MEDICAL EXPERT
This Court has clearly held that a Writ of Prohlbmon is the proper tool for addressing a

lower Court’s categorical exclusion of an expert witness. State ex rel. Weirton Medical Center v.
eg p

Mazzone, 213 W.V a. 750, 754, 584 S.E.2d 602, 610 (2003). In ihe present case, just Iike the
Weirton Medical Center case, if the Trial Court’s ruling is allowed to stand, both parties will be

compelled to go through an expensive, complex, Trial. .Id. This problem is even more acute in
the present case, as the Trial is scheduled to commence in less than twelve business days, and the
untimely Motion and surpnse Order by the Court, has left the defendant with no possxblhty ofa
fair Trial, .Tust like the Welrton Medica) Center case, the defendant below has no plain, speedy
and adequate remedy in the ordinary course of law. Id.

The defendant below contends that the lower Court’s Order is clearly erroneous as a
mater of law. The Court is allowing the plaintiff’s neurological experts to testify while it ig
refusing to allow an equally, if not better qualified neurological expert to testify on behalf of the

LAW OFFICES OF
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G v matter of law, but a violation of due process, in that the defendant’s right to a fair Trial has been

denied, Therefore, Prohibition is appropriate in this case, as it was in the Weirton Medical




Center case, Id.

DIS CRETION

It has long been held that the standard for admissibility of expert testimony is to applied
liberally in favor of allomng the experts to testify. This Court has pointed out “specifically, the
liberality in the adnussmn of expert testimony is retained. Rule 702 penmts the admission of
expert testlmony if the witness qualifies as an expert upon the subject in which he or she is called
to testify, and the testimony can assist the trier of fact, As under our prior law, the standard for
qualifying as an expeﬁ is a permissive one in that a witness may be qualified as an expert by
knowledge, skill, ¢xperience, training, 6r education. Ifa witness qualifies on any of the grounds
listed in Rule 702 [he or she] should be allowed td testify as an expert.” West Virginia Division

of Highways v, Butler, 205 W.Va. 146, 151, 516 8.E.2d 769, 774 (1999) Citing with approval,
Franklin'D. Clecldev I—Iandbook on Byidence for West Virginia Lawyers, Vol. 11, Section 7-
2(A)(1), P.28 (3" Edition 1994),

This Court has held “in general, an abuse of discretion occurs when a material factor
deservmg significant weight is ignored, when an improper factor is relied upon, or when all
proper and no improper factors are assessed but the Court makes a serious mistake in weighing
them. Jones V. Patterson Contracting, 206 W.Va, 399, 405, 524 S.E.2d 915, 921 (1999), ent
v. Mangum, 195 W.Va. 512, 520, 466 S.E.2d 171, 179 (1995). The proper factors to apply areds |
: f‘oIIows

*First a Circuit Couﬂ: must determine whether the proposed expert (1) meets the mlnlmal
education or experiential quahﬁcatwns (b) in a field that is relevant to the subject under
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the expert’s area of expertise covers the particular opinion as to which the expert seeks to testify.

1d. Jonesv. Patterson Contracting at Syl. Pt. 6, Gentry v. Mangum at Syl. Pt. 5. Each factor will




be addressed in order.

‘1. Dr. Sheptak is more than qualified to testlfy in his field and undisputably
exceeds the minimal qualifications,

Dr. Sheptak is a neurosurgeon who works with tﬁe University of Pittsburgh School of
Medicine Department of Neurological Surgery, He attended the University of Notre Dame and
the University of Pittsburgh, obtaining hisB.S,, graduating Cum Laude, as well as obtaining his
M.D. He is certified by the Amiérican Board of Neurological Surgery. He is also Certified by the
Nattonal Board of Medical Exammers He is currently the Vice Chairman of Neurological
Surgery for the University of P1ttsburgh Medical Center. At this facility he also serves as the
Dlrector of Cllmcal Services and as a Clinical Professor. He has also served as the Chief of the
' Department of Neurosurgery for the St. Franms Medical Center. Healgo served as ‘zhe Chief of
Neurosurgery for the Oakland Veterans Administration Hospital. He has held attendmg or
consulting privileges at more than a dozen hospitals and medical centers, He also served as the
Neurosurgical Consultant for the University of Plttsburgh Athletic Teams, as well as the |
Pittsburgh Penguins Hockey Team. He has twenty publications to his name and has given more
than a dozen presentations in his field. Dr. Sheptak further has over thlrty years diagnosing and
treating individuals with the type of injuries at issue in the present case,

Further, Dr. Sheptak has conducted a thorough review of the medical records in this case.
He further has completed a medical examination of the plaintiff and obtained a medical history.

Dr. Sheptak is preeminently qualified to address the iss.ues in this case. Plaintiff’s
claimed injuries are precisely those which this expert has dealt with for his entire professional
carcer. He has been provided the basis for evaluating the medical records in this case, and has

LAW ORFICRS OF had the opportunity to examine and diagnose the plaintiff,

BAILEY & WYANT, BLL.C.
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N————— Dr. Sheptak is the only physician in this case who has had the opportunity to review the

majority of plaintiff’s medical records. Dr. Sheptak has reviewed all of the radiology reports,

CAT Scans and MRIs. He has reviewed the records of Dr. Hehry Kettler, Dr. Ronald Hargraves,

10
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vast majority of piam‘uﬂ" s claimed damages in this case are all neurologlcal issues. Dr. Sheptak

Dr, Miéhael DeFranzen, Dr. Eric Fishman, Dr. D.X. Batra, Dr. George Naum, Fast Ohio
Regional Hospital, Wheehng Hospital, West Penn Hospltal Ohio Valley Medlcal Center, and Dr,
David Lindhert. Dr, Sheptak has also rev1ewed plamtlffs pharmacy records and medication
history. He has evaluated the effect these medications would have on the plaintiff. No one can
credibly dispute that ‘the first element of the G Gentry test is more than satisfied in favor of Dr.
Sheptak being perm1tted to offer testimony in this case.

2. .~ No one can credibly dispute Dr. Sheptals neurological opinions are relevant

to the subject matter under: investigation

Plaintiff is allegmg neurological injuries. He is claiming that he requlred neurosurgery at
the C5-6 level as a resu]t of the subject accident. Plaintiff is claimmg neurological injuries, such
asa concussxo_n_, traumatic headaches, cogmtwe dysiunction and dizziness. Plaintiff has placed a

considerable number of neurological and neurosurgical 'matters at issue in this case. Indeed, the

is unquestionably an expert in precisely the exact issues plaintiff has made the subJ ect of this
case. |

F urth;ar, plaintiff bas designated a neurologist, a neurosurgeon, and a neuropsychologist
as experts in this case. These experts will all testify to neurological and neurosurgical issues.
Plaintiff is using these experts to establish his neurological and neurosurgical problems and is
attempting to recover damages against the defendant for these neurological and neurosurgical
problems. Dr, Sheptak is an expert who sQuaréIy meets with the qualifications, as well as the
precise field of expertise of plaintiff’s disclosed experts. Therefore, no one can credibly dispute
that Dr, Sheptak is being offercd in a field that is relevant to the subject matter inder

investigation. Accordingly, element B of the Gentry test has been squarely met,

3. No one can dispute that a neurosurgeon’s opinions would assist the trier of
fact in evaluating the neurosurglcal 1ssues in this case.

It is quite normal and reasonable to rely upon a neurosurgical expert to respond to

11




neurosurgical claims. There is a perfect match between this expert and the issues. A

o _ fundamental issue in thS case is whether the neurologlcal injuries claimed by the plaintiff are
actually caused by the acc1dent Dr Sheptak was retained and d1sclosed as an expert o address
‘the nature and extent of plamtlff’ 8 alleged injuries and the causation of those i injuries. His
assmtance to the trier of fact is unquestzonable The jury in this case has to determme which of

| the plaintiff*s numerous automobile accidents caused his cervical i injuries. Plamtlff is suing the
defendant in the present cagse claiming his i injuries were caused by the present accident. Research
and discovery has shown, however, that the plaintiff has been in prior accidents and on at least
one occasion has sued another individual for the same injuries he is suing the defendant for in
this case, In  that prior Iawsuit piaintiff retained an expert witness that indicated he suf ffered from
& herniation at the C5-6 level and would require surgery, Plaintiff sued for those i 1n3u:rles and
settled that prior litigation, Now in the present case, plaintiff is once again suing for a herniation
at the C5-6 level. Plaintiff once again is suing for surgery for that herniation at the C5-6 level.
The trier of fact is going to need to determine whether plaintiff’s i injuries were pre-existing, the
trier of fact is also going to need to evaluate the plaintiff's longstanding hlstory of degenerative
changes in his cervical spine. The medical records will show there ‘was a significant amount of
stenosis prior to the accident. The Jury will also need to evaluate the more than a year and a half
gap between the time of the subject accident and the surgery the plaintiff is now claiming is
lelated to this accident. The trier of fact will also need to evaluate the fact that the plaintiff

claims to have fallen on numerous occasions. On one of these occasions, the plaintiff admits that |

he rolled down a hill. ‘The trier of fact is going to need 1o evaluate the impact of prior and
subsequent injuries on plaintiff’s neurological and neurosurgical claims. There is no question that

the opinions of a neurosurgeon would assist the trier of fact. Indeed, the Court below has
LAW GFFICES OF
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The Court below will allow the plaintiff to use experts in the exact same field as the defendant’s

expert. The only difference is the plaintiff is allowed to use their experts and the defendant is not

12




allowed fo use his expert.

If the Court beiow determined that the plaintiff’s neurological experts are sufﬁcient to
assist the trier of fact then the Court below cannét conclude that the defendant’s neurologlcai
expert will not assist the trier of fact. It is absolutely clear that the defendant’s expert squarely

meets element C under the Gentry test. Accordingly, Dr. Sheptak should be allowed fo testify,

4, No reasonable mind can dlspnte that this neurosurgeon’s area of expertise
covers the néurosurgical opinions to which the expert seeks to testify.

| ._ In this final element of tlle Gentry test, the Court below is to determine whether there is
match beﬁareen the exﬁert’s qualifications and the anticipated testimony of the expert. The match
in the present case is perfect. The issues are neurological and neurosurgical issues. Dr. Sheptak
isa neurologlcal and neurosurgical expert. He is a prehemently qualified neuralogmal and
newrosurgical expert Thereisa perfect 100% match between this expert’s area of expertise and
the area he seeks to testify.

The plaintiff hag atternpted to argue that Dr, Sheptak is not as qualified as a
biomechanical expert and therefore should not be permitted to testify regarding the Delta V or
change of velocity experienced by the plaintiff inside the vehicle at the time of the accident, Dr.
Sheptak willingly admits that he is not a biomechanical expert. He is not intending to and has

| not been offered to testify as a bmmechamcal expert, Dr. Sheptak is sunply a neurologmal and
neurosurgical expert who has been offered to testify in the field of neurology and Neurosurgery,
The final prong of the G Gentry test has been squarely met. Dr. Sheptak should be permitted to
testify. It is error to prohibit Dr. Sheptak from testifying in his field of expertise,

LAW OFYICES OF C. THE RULING OF THE COURT BELOW HAS DENIED THE
“;iii;f;;‘:‘;;;?c' DEFENDANT THE RIGHT TO A FAIR TRIAL
WHELING, WY 26003 '

If the Court below had excluded all neurological and sm'gical experts regardless of

whether they were plaintiff's experts or defendant’s experts, then the tuling would be less

13
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problematic. HoWever, in the present case the Court has decided to allow the plaintiffs have

neurologlcal and neurosurgical experts but deny the defendant to have a properly disclosed and

‘well-qualified neurologwal and neurosurgwal expert Applymg this uneven standard gwmg

special rights to the plamhff and denying nghts to the defendant, not only is inequitable, but has
the effect of denying the defendant his Constitutional nght to a fair Trial. Essentlally, the Court
has issued an Order whereby the plaintiff can present neurological and neurosurgical experts and
claim neurologwal and neurosurgncal damages, while the defendant cannot respond or defend
himself, | _ _

Further complicating this inequitable and unfair ruling, is the";iming. ‘The defendant
disclosed his expert approximately a jrear ago. Both the Court and plaintiff s counsel were well
aware of the identity of the expert, the qualifications of the expert, and the opinions‘of the expert,
for a long time prior to Trial. For a year no objection was filed by plaintiff, However, plaintiff
waited until the evening hours just before a morning Pre-Trial hearing to file 2 Motion to exclade
the expert. Even with hand delivery, Rule of Civil Procedure 6(d)(1) requires at leésf seven days
notice. of such a Motion. No notice was given. The defendant was not even given an opportunity
to bnef the i 1ssues ramed by plaintiff. At the 9:30 a.m. hearing, the Cowrt entertained argument
despite the lack of notice and despite the lack of opportunity for briefing, The Court then

verbally ruled to exclude the defendant’s expert. The lack of notice and the lack of time to brief

| the issues is further complicated by the pending Trial date. The Trial is 1o occur within twelve

business days. Accordingly, this Court has allowed the plaintiff, without notice, to exclide the |
defendant’s sole expert on this issue, mere days prior to the Trial. The Court then summarily
denied defendant’s Motion for a Continuance.

The ambush tactic excluding the defendant’s lone witness on the essential issues in the

case is shocking and inappropriate, The only way the defendant would have even a remote

chance at a fair Trial is for the Writ of Prohibition to be granted.

14
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