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(Judge Alfrad E. Parguson)

ALFRED E. FERGUSON, JUDGE
CABELL COUNTY, WEST VIRGINIA
6th JUDICIAL CIRCUIT.

Respondant.

APPLICATION FOR A WRIT OF MARNDAMUS

INTRODUCTION

Now comes into this Honorable Court, Aaron Michas! Pankey, (hereafter "Pefitioner”),
moving this Cowrt o grant his Application for 2 Writ of Mandamus and order Judgs Alfred E.
Ferguson tn hold an éhinihusfevicienﬁaw hearing in refere:nce to his writ ;df habeas corpus ad

subciendum.

JURISDICTION

This Court has been vested with the plenary authority to entertain a writ of mandamus
nursuant to Adicle VL, Section 3 of the West Virginia Constitufion, "The supreme court of appeals

shall have original juriadiction of proceedings in hebaas comus, mandamus, prohibition and



certiorarl, Also, Rule 14 of the Waat ‘sﬁrgiﬁia Rules Of Appellaie Pmcércéures Original duﬁséieﬁqﬁ.

PROCEDURAL HISTORY

Crimiral proceedings.

1} On or about 156 Oclober 1897, the Pe’:_itiener,' was convicted of Firet Degree Murdar With

Marey in the Circult Court of Cabell County, West Virginia, by virtue of a guilty plea. The Honorsble
Aired E. Farguaon presided over hoth the plea hearing and sertencing.

Habsas corpus nrocesdings.

1) On or shout 14 August 2001, fhg Petitioner filad & Mofion recuasting that the clrcult eourt

arpoint counsel in order 1o perfect & Post-Conviction Habeas Corpus Petition pursuant fo W.a,

Code § 53-4A1 of sen., and the standards enunciated Losh v. Mokenzie, 156 W.Va, 762, 277 SE2d

806 (19813, Furthermore, the Petiioner's reaueet for appointment of haheas counsel to help nrapare

@ correct fliing of & heheas corpus petition was predicated upon the viewpoint thei the Petifioner was

‘-unlearnad in law and, was in disadvantageous position of baing unabie to properly perfect ard file a

habsas carpus pstition.

2 On or about 1 October 2001, the Patitioner was notified by Kerry Kassel, Esq., (hersafier
*habeas counsel™), that he had been appointed to represent him in regard to the filling of a wriit of
haheas ca@s. | | '

3) On or about 31 March 2005, habeas counsel ﬁiéd a writ of habeas corpus with the Court afleging
the following: (1) Coerced “Ce:onfession; (&) heffective Assistance of counsel;, and (3) Excessive
Sentence. Thereafter, habeas counse! nofified the Patifioner that a cmnibua!evide;nﬁary hearing had

baen set fo take place on 18 May 2005,

| AUTHORITIES I SUPPORT

1 Adarns v. Ciroult Court of Randolph County, 317 S.E.2d 808 (1984), tﬁis Court syllebug



poirt 3 stated: "Iolven the office and function of the wiit of habeas corpus, a gircult court should act
with disapatah. aocordingly, a ciroult court must tranéfer habeas corpus applications prompfly, if
transfer is appropriate. If it does not make a prompt transfer, required to rendet a decigion on tha

marits of the writ.
2) Stata ex rel, Patterson v. Aldridgs, 173 W.Va. 448, 317 S.£.2d 805 (1984) this Court stated:

"Under Article I, § 17 of the West Virginla Constitution, which provides that '..jusfice shall be
administered without sale, denial or dee!ay;"‘ |
3N Losh v. Mcianzis, 165 W .Ma. 762, 27T S.E.2d 508 (1981); "lin general, the post-convickion
habeas stalus, W Ve, Cods, 53-4A-1 ot seq. 119871 contemplates that every parson convicted of a..
ér'eme shall have a fair trial in the circult court, an mpf)c;rtunity to apply for an appeal 1o this Caus;t, and
one omribLs pbst~aanv§ci§on habaas corpus hearing at which he may raiee any collateral issues
which have not previously bosn fully and fairly litigeted during the triat and a record of the
procsadings are available.” ' -
4) State éx rel. Cackowska v. Knapp, 147 W.Va, 698, 130 S.E.2d 204 (1963), this Court stated:
"Mandamus will not Bis to direct the mann@f in which a #rial cturt should exercise its discretion with
ragard to an act either judicial or quas-iudictal, but a trial cowt, or other Inferior tribunal, may be
| compelled to actina casa if i unreéamab!y mg!ectsror refuses 10 do s0."
5) Canon 3HBYES of the Code of Judicial Conduct states; *A judge shall dispose of all judicial
" matters, promptly, efficiently, and fairly.
&) | Fule 1 of the Wast Virginia Rules of Civil Procedure states in pertinent part: *., [these rules
govern the pracedure ... judiclal proceedings of a civil nature ... and administered to secure the just,
speedy and inexpensive determination of every action.” (Amended by order adopted MNovember 6,

1967, and by order adopted February 10, 1998, effective April 6, 1998)

STANDARD FOR ISSUANCE OF WRIT OF MANDAMUS

To invoke mandamus the relalor must show (1) & clear right 1o the relief sought; (2) a lagal

duty on the part of tha respondent fo do the thing ré!atgr sesks; and (3) the absence of another

3



adeduate remedy. Syllabus Point 2, Myers v. Barte, 157 W.Va. 194, 270 §.E.2d 406 (1981),

GROUNDS FOR ISSUING APELICATION FOR A WRIT OF MARDAMUS

Pefitioner avers that he is entiled to an omnibus habeas corpus hearing Bs raguire by Losh,

| supra, to be heid in the Cabell Cciunty Cirouit Court upon his writ of hiabeas corpus, the clreuit court

nraviously granted Petifioner's pro se pstitian on or sbout 1 Octobar 2001, and appointed counsel to
amend the pro se petition. Habsas counsel did iﬁ fact file a petition stvled: AMENDED OMM!B?US
PETITION FOR WRIT OF HABEAS CORPUS AD-SU&JE@ENBUM on 31 March 20065, with the

giroult court getting a date for his ormnibus heér.ing on 18 May 2005. Appraximately, 2 vesr and and

half, has elapsed without ‘this amnibus habaas corpus hearing coming o fruition since the date of
the original hearing. Accordingly, pursuant to the authorities listed supra and the following, Pefitioner
avers that he is snfited to an omnibus héariﬁg. |

1) W.Va. Cods § 53-4A-3 contains the provisions that aliow courts to grant dr dery the writ as
the case may he. Ahsent a ruling in the “ﬁna.i Cirder 1o the contrary, onne the cowt determined,
pursuant fo W.Va. Code 53-4A-4(a) that the facts alleged in Petitionar's writ of habeas corpus and
miofion 40 appoint counsel wers true and that the petition was filed in good faith and had merlt or was

not frivolous thereafier grants the writ, and a;:_rpointed counsal files an amended pefiton, 2 petifioner

ig erfiled fo 2 omnibus hearing where hoth counsel and the petitionar ". . ., must ralse all issues

which are knovert fo tham, or whic,h, with reasonable diéigénqa, would become known to them. Losh
at 168 W.Va 786-767, 277 SE.2d 610-611. Subsetuently, in order to determine whether counsel
and pefitioner have raised every polentia legal issue, the court is fo provide whatever faciliities and
procedures as are necessary including hold an emnibus habseas corpus hearing and inquireg tpon the
record whether the pefitioner and/or his counsel have raised 2lt issues known to them or, with
reasonable difigence, would become known.; | -

2) An omribus habeas corpus hearing @s contemplated in this article [B3-4A-11 occurs when:
(1) 2n applicart for habeas comus is representad by counsel or appears pro se having knowingly

and intelfigently waived his right to counsel, (2) the trial court inquires info all the standard grounds for



h&h@a& corpus refief; (3) a knowing and infeffigent waiver of those grounds not asaeﬁed is made by
the apnlicent upon the advice of caunéei uress he knowingly and inteligently welved his right to
caunée;!; arid (4) the trial court drafis a _c:ompraherisiva order including the Sndings on the issues
addressed and a notafion that the defendant was advissd conceming his obligation fo raise all
gmunds for post-convietion relief in one proceeding. Losh supra, _ X

3 This Cortin G v, Hill 210 W.Va, 99, 554 S.E.2d 879 (2003) stated, in a cese from Wood
County wherain the Pefitioner had gone forth throughout in a pro se manner and who was asserting a
fight to & hesfing on several pro se motions he had previcusly fled; "TWle agras thet oirc:uit court

has an obligatior to snsure-with or without hearings, as the court (ncluding the fimely consideration

of and ruiingrupon all metions fifed by a party), and g@"@z&ﬁy has A duly to schedide
case only for a el cmndbus earing” 14 at 210 W.Va. at 101, 554 SE.2d 881

{emphasis added). This Court cited Losh v. McKenziz, supra, as the authoiity, explicafing that

staternent.

Tharafore, the Petifioner is entified to an omnibus habaas corpus hearing, and hag satisfied
the eloments that must coexist in order fo require, the izsuancs of a writ of mandamus compslling
the F%espahc&am to provide Petitioner with said hearing forthright: (1) Psiitioner has a clear right to an
omnibus hahsas copus hearing; (2) The é)ﬂatencea of 2 legat duty on the part of the respondent to do

the thing which the pefifioner seeks fo compek: and (3) The absence of adequate remedy at law.
PRAYER FOR THE WRIT

Pefitionar, forevermore prays that this Honorable Court grant his writ 25 moulded, by
compalling Alfred E. Ferguson, Judge of the Circuit Court of Caball County, West Virginia (Bt
Judkicial Ciroult), to set a date for the effectustion of a omnibus habeas corpus haaring in ascordancs
with the appropriate statites and decisional law, at which fime Pelitioner and his counssl ean argle

thera issues as conteinad in Petitioner's amended writ of habeag comus ad subiiclendum in order fo

demenstrate Pefitionsr's entitfiemnent (o ralief, theraby, _being in the fair dispensation of justice,



! | L VERIFICATION

|, Aaron Michae! Parike_y, Patitionsr named in the foregoing APPLICATION FOR A WRIT
OF MANDAMUS, having first du!y swom, says that he has read the said Writ, and further says that
. the facts and allegafions contained therein are trus, except so far as they aré thereln ateled 10 be

upan information, and insofar as they are stated fo be upon information, he believes them to ba true.

Aaron Michaat F’ankéy, pro se

Taken, subscribed and swormn to before me this _ day of 2008,

My compnission expires:

' (Sea)

Notary Public



) CERTIFICATE OF SERVICE

I, Aaron Michael Pankey, do hereby ceriify that service of the APPLICATION FOR A WRIT

OF MANDARMUS has heen made upon Respondent Judge Alfred E. Fargusion, and counsel of

addressed bey:

Judge Alfred E. Ferguson
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‘Asron Michael Pankey, Patitioner pro se

Mount Olive Carrectional Complex
1 Mountainside Way

Mt Olive, Wast Virginia 75186
MOCC Telephona: (304) 442-7213

. record, ngecutmg Attorney of Cabell Cc:unty has bean ma&@ by demﬁmﬁg a true copy thereof in

' the United States Mal, this 29 day of Bpliar ‘ 7 , 200 pastage prepaid and propetly

Pr&s&w&m Attorney O Cabell County, WY
750 5™ Ave
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Disar Clerk of the Supreme Court of West Virginia

Pleaee find enclosed pursuant to Rule 14, Otgnal Jurisdiction, of the West Virginia
Rules of Anpellate Procedure, the original and rine (9) copies of my Application For A Writ Of
Mandamus for filing in your office. Please pass the same fo the Honorsble Court for its
consideration. Thark vou in advance for your fims in this matter, '

ﬁ
/thrln Y &g N‘?’/'

Aaron Michae! Pankey

by ? t;"“f \) ;f ;
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OFFICIAL SEAL

NOTARY PUBLIC !

STATE OF WEST VIRGIiA |
SANDRA G.LAWRENCE |

Rt Olive Correctional Complex !

1 Molntalnsids Way !

Wit. Olive, WV 25985 4

My Commission Expires Jung 5, 2015 !
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