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INTRODUCTION AND INTEREST IN THE CASE

Dr Gagan Srngh, Dr Sharon Peake, Dr Alfret Shakesprere Peter S Grasso, Jr Chrrs :

Gormley, and Joe Camarda the arn1cus as contract purchasers of lots in the Wlndrnlll Crossmg

subd1v1sron owned by New Vrsron Propertles II Inc assert. therr 1nterest in thls case. and the

: nece351ty to ﬁIe an arnrcus curiae brref pursuant to the accompanylng Motron for Leave to Flle an

amicus curiae brref pursuant {0 Rule 19 of the West V1rg1n1a Rules of Appellate Procedure

The contract purchasers Wlll at some pornt be the ultrmate owners of certam parcels and

lots in the Wlndrnlll Crossrng subd1v1s1on upon completton of the annexatlon Their 1nterests are -
dlrectly affected by the act:lons of the County Comnnssmn of Jefferson County in refusrng to. :

fulfill therr statutory obhganon pursuant to West Virginia Code §8 6-4 to approve the petrtlon for -

annexation filed by the City of Charles Town for New V1s1on Propertres, IL, Inc., et al.

FACTUAL BAC‘KGROUND
_ The athicus currae adopt the Petltloner NeW Vision Propertres II Inc et al.k procedural

history, statement of facts, stand_ard.of review and exhibits.

“ARGUMENT
1. The County Commlsswn has no standmg fo challenge a certgf“ cate of
_ annexation issued by a mumczpah{y under W. Va. Code §8-6-4 because the County
Commission has no interest in any of the proceedmgs Jor annexatwn except as
provided by statute.
The .lefferson County Cornrnlssron lacks standing in the case. West Vlrgmla Code §8 6-4

1dent1ﬁes who has an interest in the annexatlon, being West Virginia Code §8-6-4(a) as: (1) the

I—Ierern “County Commission.”
% West Virginia Code §8-6-4(a) states:




govermng body, (1 €., , the mummpahty) (2) a ma_]orlty of the quahﬁed voterq and (3) a maj orlty
of all freeholdels |

In T he Ctty of Morgantown 159 W Va 788 226 S. E 2d 900 (1976) this Court held

| “Fmally, we ho]d that the County Comm15s1on has no. mterest personal or
official, in municipal annexation matters which come before it other ‘than to
administer the law. Article six sufﬂelently identifies those who have an interestin’
annexations as including the governing body of the municipality and the quahﬁed __

voters and ﬁreeholders of the mummpahty and of the terrltory to be annexed.”

L1kew1se West V1rg1ma Code § 8- 6 4(a) spemﬁeally 1dent1f1es those who have an mterest
in the annexahon and the County Comm1ssmn is hot among those present on that list.
Consequently, the County COII’]IIHSSIOH lacks standmg to challenge the annexation.

2. leure of the County Commlsswn to appeal the mumczpal annexation - -

legislation by Writ of Certiorari under W, Va. Code §8—6—4(c) precludes a challenge fo
the enacted annexation ordinance.

The County Commission failed to appeal the annexation ordinance, (adopted by the City

of Charles Town on February 5, 2007) by Petition for ert of Cerhorarl W1th1n four months as
requlred by West Vlrglma Code §8-6- 4(e) “The aet1011 of the mumelpahty n adoptlng the
armexatmn ordmance is therefore ﬁnal The ordmance cannot be further ehallenged
B Wes_t V1rg1n1a Code §8—6—4(e)'states"
“The determmatlon that the requisite number of petitioners have filed the
required petitions shall be reviewable by the circuit court of the county in which
the municipality or the ma}or portion of the territory thereof, mcludmg the arca .
proposed to be annexed is located, upon certiorari to the governing body in

- accordance with the prov1s1ons of article three, chapter ﬁfty-three of this code.”

W. Va Code §8 6 4(0)

“(a) The governing body of a mun1o1pahty may, by ordmanee provide for the
annexation of additional territory without ordering a vote on the questlon ift (1) A
majority of the qualified voters of the additional territory file with the governing body a
petition to be annexed; and (2) a majority of alt frecholders of the additional terrltory, _
whether they reside or have a place of business therein or not, file with the governmg
body a petition to be annexed.”




'West Virgi'nia Code §53-3—'l et s_eq. determines the manner in which the writ of certiorari
' must be ﬁled West Vlrglma Code §53 3. l states

: “Jurlsdlotlon of writs of oert1orar1 (except such as may be 1ssued from the -
‘supreme court of appeals or-a judge thereof in vacation) shall be in the circuit
- court of the county in which the record or proceeding is, to which the writ relates.
Any such writ may be awarded elther by the 01rcu1t court or by the judge thereof
in Vaoatlon ? _ :

Ww. Va Code §53 3- 1

The County fa,lled to challenge the va11d1ty of the ordlnance by cert1orar1 in the Circuit

- V-Court of .T efferson County The County Commission’s faﬂure to challenge the petltlon Wlthm

| four months means the ordlnanee is Valld I szscomb v. Tucker Coumy Commzsszon 197 W
Va. 84, 475 $.B.2d 84 (1996) the Court held

. “On the issue of the timeliness of an application for a writ of certiorati, we
first note that West Virginia Code §53-3-1, et seq., does not prov1de a period of
limitations, ordmarrly, in the absence of a statute providing a period of limitations
for applyrng for a writ of certiorari, this Court has utilized the doctrine of laches;
however, in determining the time for the application of the doctrine of laches, this
Court has applied, by way of analogy, the statutory period for filing an appeal,
absent some showing of hardship or other good cause to warrant an extension.

See Bee v. Seaman, 36 W. Va. 381, 15 S.E. 173 (1892); and State ex rel. Gibson v, -
Pizzino, 164 W. Va. 749, 266 S. E 2d 122 (1979). As noted from appellant’s
argument, the time allowed for statutory appeals to the circuit court from orders of

- the County Commrssmn is four rnonths W. Va Code §58-3-4 (1966)

szscomb v. Tucker Counly Commzssxon 197 W. Va 84 475 S. E 2d-84 ( 1996)

Beoause of the failure to challenge the Validity_ of the municipal annexation ordina;noe in
the manner provided for by West Virginia Code §8-6-4(c), the annexation legislation cannot now
be ehallenged by the'County Commission.

3. The County Commtsszon S role in approvmg an annexatmn petition is statutory
and mandatory. . :

The County Commission has no discretion in approving the annexation since the County




Commrssmn d1d not challenge the underlylng annexatton ordmance
West Vlrgmla Code §8 6-4(g) states

“If satlsﬁed that the petltlon is sufﬁ(nent in-every respect,-the governing
body [i.e., the municipality] shall enter that fact upon its journal and forward a
certlﬁcate to that effect to the county commission of the county wherein the
: munrc1pahty or the major portion of the terr1tory thereof, including the additional
- territory, is located, The county commission shall thereupon enter an order as -
described in the immediately preceding section of this- article.  After the date of
' the order, the corporate limits of the mumclpallty shall be as set forth therem ”

West V1rg1n1a Code §8 6- 4(g) [Bracketed rnatenal added ]

: Once the order of annexatlon adopted by a munlclpahty has been certified to the county
~under §8-6- 4(g) (cert;lfyrng that the mun101pa11ty is sat1sﬁed that the petltlon 18 sufﬁclent in every '
_ respect) the requlrements of the County Cormmssuon are mandatory and not drscreuonary

Again, refemng to the City of Morgam‘own case, supra, the couit has held that

“[t]he powers exerc1sed by the county commission With regard to
municipal annexation are wholly statutory and it can exetcise no other powers
except those implicit in the specific grant. The nature and character of the
function of the commission with regard to annexation by minor boundary
-adjustment precludes the hypothesis that the Legislature intended it should have
the power to appear and defend the legality of its own decisions or to prosecute an
appeal from a reversal of 1ts demsron ” lees v. McKinney, 174 Md. 551, 199 A.
540 (1938). ' _

Czty of Morgantown 159 W. Va. 788, 226 S.E. 2d 900 (1 976)

Whﬂe the City of Morgantown case dealt with West Vlrglma Code §8-6-5, (Annexatlon

by Minor Boundary Adjustment) the same specific statutory procedures as to who has standmg o

to challenge the annexation legislation and the adm1n1strat1ve function of the County
Commission as set forth at West Virginia Code §8-6-4 apply, including the Word “shall,” which is

mandatory.



-~ The Word “Shall” ineanS' L

_ « ‘It is Well estabhshed that the Word ‘shall,” in the absence of language in the statute
- showing a contrary intent on the part of the legislature, should be afforded a mandatory -

connotation.” Syllabus Point 1, Nelsonv. West Virginia Publzc Employees Insumnce _
Board 171 W.Va, 445 300 S. E2d 86 (1982) ? : :

Evans V. Evans 219 W Va. 736 639 S E 2d 828 833 (2006)

' “Thls Court has long recogmzed that ¢ {1]t is well estabhshed that the word 3
“shall,’ in the absence of language in the statute showing a contrary intent on the
part of the Legislature, should be afforded a mandatory connotation.’ Syl. pt. 1,

E.H. v. Matin, 201 W.Va. 463; 498 S.E.2d 35 (1997) (internal crtatlon omitted).
See also State v. Allen, 208 W.Va. 144, 153, 539 S.E.2d 87, 96 (1999) .
(‘Generally, shall commands a mandatory connotation and denotes that the
described behavror is dlrectory, rather than discretionary.’ (citations- omitted)).”

| Ryan v, Clonch Industrzes Inc 219 W Va. 664, 639 S E.2d 756, 764 (2006)

“[t]ke crux of the issue is whether the Words mean What they say or
somethmg clse, in this case spe(nﬁcally whether ‘shall” means ‘shall’ or whether
it means ‘may.” Also, as usual, we hold that words mean what they say and that
‘shall” means shall therefore, we award the writ.”

_ Perry v. Miller, _166 W.Va. 138, 1_39, 272 5.E.24 678, 679 (1980)

“We have consmtenﬂy held that legislative use of shaﬂ means that that
to Wthh the word applies must be done, absent a showing of contrary intent.” '

, Srare ex rel Gzllespze 2 Kendrzck 164 W Va. 599 265 S.E.2d 537 (1980)

“The use of the word shall’ is usually considered to be a mandatory word
in enactments such as Rule 18(b) and has generally been consirued as depriving a
- party required to do something of discretion to do that act. Ruble v, Office of
- Secretary of State, 192 W.Va. 134, 451 S.E.2d 435 (1994); Rogers v. Hechler,
176 W.Va. 713, 348 S.E.2d 299 (1986) ‘and Terry V. Sencmdwer 153 W.Va. 651
1718.B.2d 480 (1969) o

 State ex rel. Kernv. Santuccz, 201 W.Va. 144, 146, 494 S.E.2d 911, 913 (1997) "

Since West Virginia Code §8-6-4(g) uses the word “shall,” the County Commission is




- required to enter the erder approvmg the annexatton The County Co;mrmsszon has no d1scret1on :
| to exetcise, and thls Court should i issuc the Writ of Mandamus d1reot1ng the entry of the order by_
the County Commlsswn B | | | . | |
CONCLUSION
Smoe the County Commlsswn has no standlng to. ehaﬂenge the certified ordlnance
adopted by the mun1c1pa11ty a:od its only 1nterest in the annexatlon proceedlng is statutory, the
County Commlssmn has 110 nght to chaﬂenge the vahdlty of.a mummpal annexatlon ordmance__
.under West V1rg1n1a Code §8 -6-4, - except the theoretlcal r1ght to- ﬁle a Wﬂt of Cert1orar1 as
prov1ded in §8 6-4(0) of the West Vlrglma Code w1th1n four months of the adoptlon of the
muntclpal ordinance. Since the County Comrmssmn falled to file a Writ of Certtora:n to the'_. '
Circuit Court of Jefferson County ra1s1ng any challenge to the Va11d1ty of the annexation
ordlnance w1th1n the four months as requlred by West Virginia Code Chapter 53 Artlcle 3,and by .
| §8- 6-4((:) thelr role is mtnlsterlal and mandatory, that is, they rnust enter an order approvmg the
annexation pursuant to West Vlrgmla Code §8-4-6(g), in the manner presortbed by West Yirglnla .
Code §8-6-3. | o |
' For_ﬂ’l? foregoing reasons, the Writ of Mandamus should issue directing the entry of suoh

order as required by statute.

- Respectfully submitted,

Dr, Gagan Singh, Dr, Sharon Peake,
Dr. Alfret Shakesprere, Peter Grasso,
Chris Gormley and Joe Cama.rda

By counsel.
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