IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

DIVISION I

WILLIAM R. SMITH,

Petitioner,
Voo ST R ,CIVILAC'rroN

c . . NO.06-C-156, ==

STATE OF WEST VIRGINIA =~ o JUDGE WILKES?
CONSOLIDATED PUBLIC - -- S
RETIREMENT BOARD, B | | -

Respondent

ORDER CERTIFYING QUESTION TO THE SUPREME COURT OF APPEALS OF
' ' WEST VIRGINIA '

[ . e e

L INTRODUCTION

Thls certified quest1on stems from an appeal by William R. Smlth Sheriff of Berkeley

- County (“Petltloner”) by counsel Glenn P. Hare, Esq. - Petltloner appeals a decision by the

Consolidated Public Retirement Board (“Board”), by. cou_nsel Erica M. Mam, _Esq., which demed

Petitioner’s request to reinstate previously forfeited service \ credif by return of withdrawn

contrlbutlons The Board 1ssued 1ts order on February 1, 2006, adoptmg the recommendatlons of

" 'Hearmg Ofﬁcer Jack W. DeBolt dated November 16, 2005 and Board by counsel ﬁled the

Administratwe Record on Apr11'3 2006. The Clrcult Court established a brleﬁng sohedule ata

hearlng on March 31,2006 and entered a scheduhng order Ap1 11 19, 2006. Counsel for Mr. Smith

ﬁled the brlef in support on May 16, 2006 i udge Dav1d H. Sanders recused from the instant actlon
on June 23, 2006. |
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 IL____STATEMENT OF THE FACTS

L. The Petitioner, William R. Smith, born on June 11, 1947 is presently Sheriff of Berkeley

County and a member of the Public Employces Retlrement System (hereinafter “PERS”)

2. The Petltroner has held the posrtron as Shenff of Berkeley County since J. anuary 1,2001,

and since January 1 2001 the Petitioner has accumulated approx1mately six (6) years of credlted
service in PERS.

3. Previously, Petitiener was employed asa Deputy Sheriffin Berkeley County and .compiled

12 years and 5 months of credited service in PERS. This employme_ntterminated in 1989, and 'he -

 withdrew his eeutril:iutio.ns _\yhielr' amounted!'te $11,075.77.
| 4; On Mey ‘2 1, 200-3, the steff of the:Board sent tlre .Petitihoner é Ietter adyising him of his
rlght to reinstate his prevrously WIthdrawn service credrt by repaying the w1thdrawn arnount plus
mterest totaling $21,868.78.
5. The May 21, 2003 letter set forth several payment optlons.and the requlrement that 1n1t1a1
~ payment must be made before December 31, 2004

6. On June 29, 2004, the Board’s staff sent a second letter to Petitioner.’

7. On January 1, 2005, the Petitioner commenced his second consecutive term as Sheriff of |

Berkeley Coun’ty and eonti_nued uninterrupted in his performance of _duties and receipt of pay.

8. Pét_itlo_rrer does not recall when he fook his oeth of office but he reealls that it was later

"In the admmrstratwe appeal hearmg before Officer DeBolt, Petitioner Smiith testified that he Just did not pay
attention to the detail of these letters.
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than January 1, 2005.

(See Tr. Nov. 4, 2005 at 10-11.)

9. On June 20, 2005, the Petitidner attempted to make a‘partial payment of $5,000 t(_) the

Board to reinstate his 12 years and 5 months of forfeited service credit, but the Board returned this

payment to Petitioner as untimely received.

10. On July 12, 2005, the Board denied his réi:lues.t to reinstate his 'pr_evi_()usly'wi_thdrawn

service credit, -

11. The Petitioner requested an administrative appeal hearing, which was held on November

© 4,2005.

12 At the November 4, 2005 'hearing-; the _folloWi_ng COlloquy transpired:

The C_oﬁrt:, B

[t has. just occurred to me and run through my head and I don’t know, this

is not something I’ve given any thought to, the fact that [Petitioner] had a -

term of office that ended and commenced in your ferm of office, I wonder

- what the po’sitioﬁ of the Board’s staff would be with respect to whether or not |

his normal opportunity to reinstate, whether or not that would have

commenced anew as of January 1, 2005, 1 don’t know howthat hés been done

: _henc_eforth. _

Susan A. Saxe, Esq.:

I would have to inquire as well. I would assume that if people are elected

~ into cach successive term, that they don’t stop participation and then reenroll.

~

I think that would only be if there was a break in service, and it doesn’t sound

- as if there was here, but I would have to defer to the staff on that issue...

The Couft_:

And we can take a short break, if necessary, but I think I'd like to know what
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- the staff’s position is on whether or not, if, for example, someone switches

' .Ms; Saxe: -

The Court: .

‘Ms. Saxe:

| The Cqurﬁ:: |
Ms. Saxe:

g Michael Adkins:

The Court:

Jobs and goes to a new job, even though they don’t miss a day’s worth of
work, or if in the case of M. Smith that, you know, where he, it’s a new term

of office, what the staff, what their position on that is.

1 can go back and discuss ‘with'.the acfiﬁg executive director, if we can take

a brief —

‘Sure.

- Ifeel certain 1 knovy the answef, but I'll go confer with him.

S :('WHEREUPQN,‘ a b'ri'ef' re'ccs's Wés‘t'aken.)'

Ms. Saxe, you were going to check to see What the traditional handling of job

 shifts or new terms of office for elected personnel are,

Correct, and I have the ac_ting executive director of the Board, so we could

just put him under oath and I could ask him the question...

-’m the acting executive director for the Consolidated Public Retirement

Board...My underst.anding' from the reading of the Code and as we have

' applied, since there was continuous employment without break in PERS and

S¢Nsc...

- And [the Petitioner} would have been permitted to have continued

~ contributing to the system, even thoilgh there might have been a gap until

such time as he was actually sworn in to his second term of office?

~ ORDER CERTIF YING QUESTION TQ THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

" Pagedof 9

: employment service, that it would be applied as a single hiring, if that makes

N



Mr. Adkins: That’s Ile pnderstandipg. As long as there was no break in his continuous
| | coverage under'the plan...[e]nd' emplpyment. |
(See Tr. Nov. 4, 2005 at 9-10 & 14-17.) |
| 13. Atthe close of the hearing, Peﬁtioner presented a brechure in suppert ofhis request..' The
brochure mdlcates in pertment part: -
RE]N STATEMENT OF PREVIOUSLY WITHDRAWN SERVICE
_Any member who has been re-employed for one full year by a
part101patmg PERS employer may purchase prevmusly Wlthdrawn
: .. :PERS service, pr0v1ded that they redep051t the Wlthclrawn funds plus -
_mterest. -Re11lsfatem,ent payments must begm Wlthl_n two years of the
“return to employment and the full .amour.lt.repaid- (in lump sumi or
paynien%s) wiﬁhin five years of the retufn to employment.?
- (Capitalization in original.) |
14. On NoVember 16; 2005, Heaﬁng Officer DeBolt issued his recommended decision to
dehy Peﬁtioner-’s eequest. In' Ofﬁcer DeBolt’s order, he noted;
[T]he appiicarit may be able, following his empleymeht as Sheriffand
aftera b_reak:in employment, to cause possi].ale new opportunities to

reinstate by becoming employed by a participating public employer

% The brochure also has a disclaimer, which reads as follows: “Information contained in this brochure iliustrates
- the CPRB’s understanding of PERS. These provisions are contained in the current plan statutes, and are subject to
modification by the West Virginia Legislature each year. - This brochure is for general guldance purposes only. In the
-event there is a discrepancy between information contamed in this brochure and the WV State Code and Rules, the
Ianguage in the Code'and Rules shall prevail.”

ORDER CERTIEYING OUESTION TO THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
- Page 5 of 9

192



'undor the Public Employees Retirement System and avail himself of
the .provisi.on's of §l 5-1 0— 1 8(a) of the'Code or, should he be eolployed .
as a deputy sherlff possibly quahfylng for reinstatement under the
| prov151ons of § 7-14D-13 of the Code
(Rec. Decision Hr'g Officer Nov. 16,-2005‘ at7.)
15, On February 1, 2006, the Board donied Petitioner Smith’s appeal and adopted the

: recominendations of Hearing Officer DeBolt.

Il STANDARD OF LAW FOR CERTIEVING LEGAL QUESTIONS

| “Any question of law.’..may, in the discretion' of tho circuit court in which it arises, be

certified by it to the supreme court of appeals for 1ts decision, and further proceedmgs in the case

stayed until such questlon shall have been decided and the deols1on thereof certlfied back.” W.VA.

CODE § 58-5- 2 Before this Court demdes whether to affirm or deny the appeal thls Court certifies

this legaI question and stays the proceedmgs in Circuit Court.

v, PERTINENT STATUTE

Remstatement of prev1ously forfelted service credit is controlled by W. VA, CoDE § 5-10- |

18(a) WhICh provides as follows
When a member of the retirement system retires or dies, he or she

ceases to be a member. When a member leaves the employ of a

participating public employer for any other reason, he or she ceases
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tobea memb'er and forfeits service _credi_téd to him or her at that time.
If he or she Beco’mes reemployed by a ﬁarticipating public eniployer 7
he or she shall be fe.in'stated as amember of thelretiremen-t systém and
his Vor' her credited service last forfeitedrby him or hér shall be restored
to His or h'er. credit: Provided, That he or she must be re'employed’ for'-
' ~ aperiod qf one year or longer to have thé service restored‘: Provided,
however, That he or Shc returns to fhf: méfnﬁefs’. deposit fund the
amount, if any, he or she witﬁdr.ew froﬂ; the fund, together with
- regular inté'rast on the \;\(ithdga-vx:fﬁ amount from the date of Withdrawal )
' _ tb the date olf répaj}n;ent, and that the fépééymeﬁt 'bégi'ns. \l&itﬁ_in two |
years of the retuml to employment and that the full amount is répaid
within five yeafs of ihe return to erhployment. |

(Emphasis in original.)

V. . QUESTION PRESENTED
CERTIFIED QUESTION: .

Does the reelection of an incumbent, to a consecutive term of office, constitute reemployment under

W.Va. CODE § 5-10-18(a), th.ereby making the incumbent eligible to reinstate forfeited PERS credit

upon répayrhent of the amount withdrawn plus interest?
CIRCUIT COURT ANSWER:

YES
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YL PROCEDURE AFTER THE COURT ENTERS THIS ORDER, CERTIFYING
' THIS LEGAL QUESTEON

In cases where certified questions_ have been made pursuant to the
" provisions ef W. Va. Code, 58-5-2, the party presehting the certiﬁed
questlons shall,  within 31xty days of the date of entry of the order of
.certlﬁcatlon file w1th the circuit clerk an 0r1g1na1 and nine copies of
a petition which shall include the note of argument and be in the same
form as prov1ded for in Rule 3(c) One copy of the petition and note '
of argument shall be served on the other parties pursuant to Rule 15.-
An 0r1g1n:a1‘ and :n1rte eoptes of a tespo,nse may be filed W1th the 01reu1t .
| .elerk Within thirty daj}s of the filing of the petition. |
W. VA..R'. APP. P, 13(a). .Therefore-, if i’etitio.nerl ct1oosesto present this certified question, he shall

do so within 60 days in order for the Supreme Court to consider the petition.

VIL _ CONCLUSION

Accordingly, the Ceurt'CER_TIFiES this question'to the Supreme Court of Appeals of West |

Virginia,

* The Court notes the objectiohs and exceptions of the parties to any adverse ruling herein.

The Court directs the Circuit Clerk to enter this order and distribute attested copies to the .

following counsel of teCord:_ '
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Counsel for Petitioner:
. Glenn P, Hare,- Esq.
Steptoe & Johnson, PLLC -

P.O. Box 2629 :
Martinsburg WV 25401

_ Counsel for Respondent.:

Erica M. Mani, Esq.

Bowles Rice McDavid Graff & Love

600 Quarrier Street
Charleston WV 25301

o L. 1, 9%

CHRISTOPHER C. WILKES, JUDGE

. TWENTY-THIRD JUDICIAL CIRCUIT

BERKELEY.COUNTY, WEST VIRGINIA

. ORDER CERTIFYING QUESTION TO THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

Page 9 of 9

196



