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'NO.33050 .

IN THE WEST VIRGINIA SUPREME COURT OF APPEALS.

STATE OF WEST VIRGINIA,

- Plaintiff Below, . -
. Appellee,
DAVID GABRIEL STAMM,
- Defendant Below, - -
App‘ella’nt. B
" BRIEF OF APPELLANT
DAVID GABRIEL STAMM

* PROCEEDINGS BELOW

Law enforcement officials aﬁ_‘ested the Appellant .D_'av'id Gab.riel 'Stamrh, on December
22, 2005, on a warrant is_slucd' in the Magistrate Coutt of Harrison 'Cour.n.jr, West Virginia, on
.Octoﬁér_ 31, 2005, for the felony offense of failure to prbvide -s'upport t_d a mino_r child.

M_agistraie Joyce Pu:key‘ arraigned t_ﬁe Appellant on Debemb'gr 22, 2_005 and set a surety 'iﬁon_d

"Wood Coﬁn_ty_ M‘_agistrate actfng fér Harri_s"éﬁ County.

L .



| 'for lum in the amount of ftve thousand dollars ($5 000 OO) On December 28 2005, trlal |
counsel filed a motron o reduce the Appellant 8 bond to a personal recognlzance bond On '
.January 11; 2006 Hamson County Crrcurt Court Judge Johu L. Marks Ji. conducted a hearmg
upon the Appellant S mot1on At the close of the hearmg, Judge Marks 1nod1ﬁed the Appellant s
" bond fo ﬁve thousand dollars ($5 OOO 00) personal 1ecognrzance The Appellant was released on
'a Fwe Thousand Dollar ($5 000 00) personal recogn1zance bond that same date - |

.. After havmg been bound over for act1on by a grand jury, the May 2006 Term of the
Hamson County Grand i} ury 1nd1cted the Appellant upon one (l) felony count of farlure to
' prov1de support to a minor chﬂd On May 8 2006 Harr1son County C1rcu1t Court Judge James
A. Matlsh arralgnecl the Appellant thereby settmg a pre tr1al heanng in the rnatter At the pre- |
tr1a1 hearzng, tr1al counsel argued several rnotrons before the Court In partlcular trial counsel
.argued that the statute under Whlch the State 1nd1cted the Appellant was. unconstnuuonal T he
Court heard counsel 8 argurnent demed the motron and set the matter for t11al After a jury trral

'held on June 19 2006 a Hartison County petlt _]u:ry conv1cted the Appellant of the sole felony

count of the 1nd1ctment The trial court ordered a pre sentence investigation and set post-trial
'motrons and sentencmg for .Iuly 28 2006 |

| Thereafter a further hearmg was conducted on July 28 2006, at Wh1ch tnne the Court
| sentenced the Appellant to not less than one (l) nor more than three (3) years 1n prison. The
Court further den1ed the Appellant 5 request for a suspended sentence conditioned upon a term

_ of supervised prob_auon. : The Court further 'ordered the Appellant to pay the costs of the _

ZThe Mag1strate also set a second su1ety bond of five thousand dolla1s ($5,000.00) for the
offense of dr1v1ng ona suspended hcense wh1le revoked for- dr1v1ng under the influence.
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proceedings as well as restrtut1on rn the matter The Court entered the Sentenc1ng Order on
.August ll . 2006. Subsequently, trlal counsel left her employ w1th the Pubhc Defender
Corporatlon and the Corporatron assi gned appellate counsel to the matter On November 9
2006 appellate counsel ﬁlecl a motlon to extend the time necessary in order to file the appeal
The trral court granted that motron on November 14 2006. In December 2006 appellate counsel
: ._ dlscovered that a Notrce of Intent to Frle Appeal had not been filed in tlns matter. Appellate |
counsel therefore requested that the trial court resentence the Appellant On December 13

2006 the trral court granted that mot1on and resentenced the Appellant This appeal follows

STATEMENT OoFr THE ¥ ACTS OF THE CASE

On October 30 2005 the Appellant 5 ex- g1r1f1 iend, Rebecca Roth went to the Harrison
County Sheriff’s Department in Harrlson County, West V1rg1n1a and filled out a cornplalnt
agalnst the Appellant wrth Deputy Kevin Renzelh ((J T Tr 2) Accordlng to Deputy Renzelh .
.testunony, the Harrrson County Fannly Court had ordered the Appellant to pay Chlld support in

- the amount of one hundred sncty seven dollars and ﬁfty two cents ($167 52) per month ((_1 J. Tr. l-
- 2) Further the Appellant had not rnade payments from October 1,2004 through the date of her |
cornplamt (G 7. Tr. 2 % Deputy Renzelh then obtalned coples of a computatron sheet from | _
the West Vrrg1n1a Department of Health and Human Resources as well as the Court Order from

' the Harrlson County l*annly Court o Verlfy Ms Roth S claim. The Support Order bears case

L 3Deputy Renzellr also testlﬁed that the Appellant had not pard the ordered support : |
. through March 2006 (G. J. Tr. 3. = ) | i

4Herelnaf’ter referred to as “WVDHHR ”-
5Here1nafter r_e_ferred to_ as “Support Order. 4
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number 03-D-544 4 and finds that the Appeliant, Dav1d Gabrrel Stamm was the father of Ehas

| 8. bom August 15 2000 The order ﬁn’ther drrected the Appellant to pay monthly child support
in the amount of One Hundred S1xty ?even Dollars and Frfty Two Cents ($l67 52) This amount : |
was based on incone attrrbuted to the Appellant Who appeared pro se at the hearmg (Support

_ '-..()rder) o | o

Deputy Renzelh then obtamed a Warrant for the Appellant § arrest for the offense of

: fa1lure 10 pay child support to a minor.’ Law enforeement ofﬁcrals arrested the Appellant on -

| December 22 20057 on th1s offense The Appe]lant was unable to make bond as set by the
Maglstrate Court of Wood County and was only released after a bond mod1ﬁcat10n hearmg
.'before the Harrlson County C1rcu1t Court wherem the court mod1fred hlS bond toa petsonal
'recogmzance bond The Appellant was released on a Five Thousand Dollar ($5 000. 00)

personal reco gmzance bond He was subsequently bound over to the Grand I ury and was
1nd1cted by the May 2006 Term of the Gra;nd Jury on one (l) felony count of Failure to Meet an

_ Obllgatlon to Provrde Support toa Mmor 1 Deputy Renzelh was the sole WJtness who test1f1ed _
before the Grand Jury and hlS testrmony was 111n1ted t the fact thal: the Appellant had not paid
child support in over twelve (12) months (G J Tr ) | | | |

The Court arrargned the Appellant on May 8 2006 The Court then held a pre—tnal

eCrtminal complaint bearing CaseINo.: 05-F-776.
" 7See Initial Appearanee: Rights Statements

_ *The Defendant was also arrested for the offense of Drwmg on a Suspended Ltcenses
wlule Suspended for Duvmg under the Inﬂuence : . :

9See Agreed Order Mod1fymg Bond dated Je anuary 11, 2006

mSee Indtctment



“hearing vt}here.inthe Court denied'the Appellant’S motion to disrniss the' indictment, n

At trial, W1tnesses testrﬁed to the events set forth above At the close of the State S
ev1dence the Appellant $ trlal counsel moved for dtreeted Verd1ct or }udgment of acqmttal in the
- ease statmg that the State had falled to demonsn ate that the Appellant had the ablhty to pay the
Court ordered support (T Tr. 107 113) The State ob}ected to the same. (T Tr. 107 -113). The
Court denied the Appellant E motion (T Tr. 112 - 113)

k' ‘The Appellant presented ev1dence in his defense statmg that at the time the Family Court

- 7 had set child support in h1s casé that the Appellant was self-employed and makmg less than

| mlnlmum wage (T Tr 119 120) The Appellant further testified that he elosed hls business
approxtmately December 2004 (T. Tr 120) The Appellant further stated that from January
through March 2005 he had moved to V1rg1n1a Beaeh V1rg1n1a in search of employment but
found none (T Tr. 122) The Appellant then stated that he returned to West V1rg1ma where he
lived Wlth hlS mother and again loolced for employment (T Tr. 123) The Appellant further
testrﬁed that after movmg baek to West Vlrglma he was arrested for Drlvmg Under the Inﬂuenee
and later acmdently shot hlmself through his hand and 1nto hls leg (T. Tr. 123 124) The
Appellant d1d then provrde test11nony as to the extent of h1s rnJur1es and medlcal blllS as related

to th1s 1n01dent (T Tr. 123 - 129) The Appellant mfonned the j Jury. that his injuries were sueh
| that he could not gam employrnent connnensurate with h1s skill level12

The State did not prowde any w1tnesses to rebut the Appellant $ testnnony that he was

. iigeg Arraignment Order dated May 8, 2006 and pre-—trial hearing transcripts pages 23 - .
12Appellant also testified that he had dropped out of high school before complet1on of the
same (T Tr. 122) nor d1d he obtain his GED (T Tr, 135) '

. . | | _5_ .



injured and unable to ftndemployment that would allow him to work given his injuries (T. Tr.).

- AISSIGNMENTS O_F'ERROR AND ARGUMENT

L WHETHER THE TRIAL COURT ERRED IN DENYING THE APPELLANT’S
MOTION FOR A JUDGMENT OF ACQUITTAL AT THE CLOSE OF THE
STATE’S. CASE AND AT THE CLOSE OF ALL OF THE EVIDENCE WHERE

-~ THE APPELLANT RAISED THE AFFIRMATIVE DEFENSE OF INABILIT YTO
PAY AND PRESENTED TESTIMONIAL EVIDENCE, REGARDING THE SAME,
BUT THE STATE FAILED TO PRESENT ANY EVIDENCE SHOWING THE
APPELLANT DID HAVE AN ABILITY TO PAY TO REBUT THE DEFENSE .

PRESENTE D BY THE APPELLANT '

West V1rg1n1a Code §6l 5-29 prov1des 1n part

(2) A person Who persistent failed to prov1de support which he or she can
reasonably provide and which he or she has a duty to prov1de toa mmor by Vlrtue :
ofa court order, (emphas1s added) »o : :

The 1ndlctn1ent returned agamst the Appellant in thls case mted the language of the statute and

'states in part that the Appellant had been “ fazlmg fo provzde support ro a minor chzld whzch

. he can reasonably prowde (emphaS1s added)

West V1rg1n1a Code §61 5 -29(3) pr0v1des for an afﬁrmatwe defense of 1nab111ty to pay

| and states “[1]n a proseeuuon under ﬂllS seet1on the defendant s alleged inability to reasonably _

A'prov1de the requtred support may be raised only as an afﬁrmanve defense after reasonable

nonce to the state.”

Asa general rule, a defendant can be reqmred to present emdence on the affirmative

: defenses he asserts as long as the State does not shift to the defendant the burden of d1sprov1ng =

any element of the State s case. The burden of proof placed upoin a defendant as_sertmg an’



' afﬁnﬁétiyé defens_é IS not hlgh 13 In faiiure. tbzpay child support éaseé? in Vorder fo properly aSséﬂ
an afﬁrmatiffe d'e_fer:ls_e of inabill'ity ;co.pay child sup_p_Orf_, a .defénda_nt must preéent sufficient _ |
eVi__de_nce _0f the d.efé.n.ée. in 6rdef to shift t_he_ burden td t11§ :Staté to prove beyond a rea_sonabie | .

doubt that the d_efendant did_ﬁave the i'easonéBIe ability to pay. | |
o .Aftgf the 'Aﬁ'péllanf set fo'rth.e\:fi.dencé of his Iinabiiit'y to pay child support,' the burden of‘

) pfdéf shifted back t.o t'he'State:: to prove bcyoﬁd a reasonable_ ddﬁb_t thei_t he.d.id have thg _ |

reasonaﬁle aBiIity io .II)ay thé:court_orderéd child éuppmﬂ _ﬁéweyer, the Staté failed to puﬁ fortfl _

' any éﬁdénce of -t‘he Appéllan‘;fé ébili-_ty'to pay, _. and i_ﬁsiead_ .c}'xos'e to fel}:f, upon th'm.a- Pro.s.ecuti_ng
Atto'm.ey’s‘ c-lto;iﬁgargﬁmei_lt‘.f that tlige Appell.aﬁt' did ha;/e the:ab'ilit_y to work and chose not to do
s0. .T_hé: 'S-tat'_e did not put foiws_l;rd ény _tes;tinléhial or docﬁmé;ifary_evidencé tQ.re'biit of coﬁnter
the Ai)péli_éﬂt’é testimony_feQarding his injuﬁes, lack of .w'ork, of-job skil_ls‘ in order to show that - |

he had an actual ability to pay.

SState v. Cook, 204 W.Va. 591, 515 S.E. 2d 129 (1999) discussing affirmative defense of
defense of another. ' _ - o B

- MH; this case the Appellant’s é_vidence was his own teétimony regarding his _i'.nj'uries as
well as his trade skills and educational history. : : .

“For example, the Assistant Prosecuting Attorney stated the following in his closing: “I
think during the voire dire Itold you I was a little bit hard of hearing. I_was underground for a
while. T remember when I was underground, there was a couple of guys that worked the tipple -
- there underground. One guy had one arm. It got tore off by a piece of mining machine. He had

one armand he was down there working, And his buddy had one leg because he gotittore offin - -

the mine. And you should see these two guys going into work, one guy with one arm and one
guy with one leg.” And there was another guy when I worked on the section that was dying of
emphysema. And he’d get off - - off the bus and he’d {ake about 10 steps and he’d go like this
for about five minutes and then he’d take 10 more steps and when he got to a shovel car, he’d sit
there and he’d work all day. And I think all of you know if you’ve worked, that you’ve had to
work when you didn’t want to work or you didn’t feel like working or you really didn’t think
you could work, but you did. He’s not-disabled. He’s not getting social security disability” (T.

Tr. 160- 161). .



The Appellant oontends that the State faded to meet its burden of proof in regard to
actual evrdenoe of the Appellant 8 reasonable abrhty to pay the requlred support amount

therefore, the Appellant was ent1tled toa drrected verdlct

' 'II WHETHER WEST VIRGINIA CODE §61-5-29 IS PRIMA FACIE

. UNCONSTITUTIONAL AS IT SHIFTS THE BURDEN OF PROOF OF A
MATERIAL ELEMENT OF THE OFFENSE FROM THE STATE TO THE
APPELLANT IN TIIE GUISE OF AN AFFIRMA’I IVE DEFENSE.

. West V1rg1n1a case law states that “penal statutes must be strlotly construed agalnst the

| State and in favor of the defendant »lo Case law further states that “amb1guous penal statutes
must also be str1otly construed agarnst the State and in favor of the defendant
| West Vlrgmra Code §61 5-29 prov1des in relevant part: - |

(2) A person Who pe1 s1stently fails to pr ov1de support Whleh he or- she can
. reasonably provide and which he or she knows he or she has a duty to provide to
~aminor by virtue of a court or admiinistrative order and the failure results i in: (a)
- An arrearage of not less than eight thousand dollars; or (b) twelve consecutive
months without payment of support, is guilty of a felony and, upon conviction
thereof, shall be fined not less than one hundred dollars nor more than one:
- thousand dollars, or imprisoried for not less than one year nor more than three -
years, or both fined and imprisoned.
(3) In a prosecution unider this section, the defendant’s alleged 1nab111ty to
reasonably provide the required support may be raised only as dan affirmative
defense after teasonable nottce to the State. ” Emphasis added -

~ Then Chi_ef- Justice Davis'state_d in Osborne V. U.'S., 211 W_.V_a.' 667, 567 S.E.2d 677
(2002)
' It is presumed the leg1slature had a purpose in the use of every word, phrase and

clause found in a statute and intended the terms:so used to be effective, wherefore
: an interpretation of a statute whrch gwes a word phrase or clause thereof no

16 State ex rel Carsonv Wood, Syl Pr 3, 154WVa 397 175 S,E. 2dd 482 (1970).

Lo 17Statev Scott 214 W.Va. 1, 585 S.E.2d 1(2003) 01t1ng Mversv Murenskv Syl. Pt. 1
162 WVa 5, 24SSE2d 920 (1978) ' :

. e



_ functton 1o perform or makes it, in effect, a mere repetttlon of another word,
phrase or clause thereof, must be rejected as being unsound, if it be possible so to
construe the statute as-a Whole as to make all of its parts operative and effeetwe
o | The West Vtrg1n1a Supreme Court of Appeals has stated that “lilna crlmtnal

_' prosecutlon the State is requ1red to prove beyond a reasonable doubt every mater1a1 element of
the errme with whteh the defendant is charged and 1t 1s error for the court to 1nstruct the jury in
_ such a manner as to requrre 1t to accept a presumpnon as proof beyond a reasonable doubt of any
_' material element of the crime or as requtrmg defendant e1ther to 1ntroduce ev1dence to rebut the |
-presumptlon or to carry the burden of provmg the contrary e

In thls_ mst_a‘nce the Legtslature'speelﬁcally nsed the phrase “can .reasonably..provide;” in
eonstruetlng the elements for the offense of Fatlure to Meet an Obllgatlon to Provide Support to |
a Mmor The presumptron therefore, 18 that an element of the otfense that the State must prove | §
_ .beyond a 1easonable doubt is that a defendant must have had the abthty to “reasonably prov1de”
the ordered support during the tIme frames alleged in the mdwtment Here, however since the
'Legtslature further added Subsectlon (’3) to the statute thereby makmg the 1nab111ty to pay.
| avallable to a defendant __l_elx as an afﬁrmatlve defense the Leglslature created const1tuttona1
.'defects w1thm the statute for the followmg reasons: | |

' A . BY MAKING A DEFENDANT’S ALLEGED INABILITY TO PAY AVAILABLE ONLY

AS AN AFFIRMATIVE DEFILNSE, AFTER REASONABLE NOTICE TO THE STATE,.

WEST VIRGINIA CODE §61-5-29 IS UNCONSTITUTIONAL BECAUSE T CREATES A

DE FACTO PRESUMPTION OF AN ABILITY TO PAY IN F AVOR OF THE ST ATE AND

AGAINST A DEFLNDAN T REGARDING A MAI‘ ERIAL ELEMENT OF THE OFFENSE.

Thrs Court has ruled that “[1]n a crrmmal proseeutlon it is const1tut10na1 error fora

18State v, Pendrv 159 W.Va, 738 227 S E. 2d 210 (1976), overz uled in part, on other
grounds.. g

. .



presumptlon_to supply any material element of the crime charged.”'® Further, in State v. Ball,

- this Court stated’ that presurnptlons or 1nferences 1n criminal law are vrewed w1th susp1c1on by

this’ Court 2 Moreover the Supreme Court of Appeals furthe1 oplned n State V. Daggett that
although they can be a useful tool in allowmg a Jury to rnfer an elemental fact from a baslc fact
that has already been establrshed beyond a reasonable doubt When presumpnons or inferences
are used nnpr operly, they can allow crlmtnal conv1ct10ns without meetlng the beyond the
reasonable doubt standard for the elements .of the crime charged e “Such convrctlons ” further _
oprned the Court “vrolate the constltunonal requlrernents of due process of lavv v |
The Legtslature made the defense ot 1nab1hty to pay an afflrmatlve defense thereby
.' _ shrftrng the burden of proof to a defendant Therefore West Virginia Code §61 5-—29 en toio
creates an rnference i favor of the State For 1nstance if the defendant does not come forward
: W1th some evrdence ofan 1nab1l1ty to pay, then at least in the eyes of the Jury, he does have the .
ab111ty to pay thus shlftrng the burden of proof toa defendant of dtspmvmg an elernent of the o
.offense charged ThlS statutory requlrement dlrectly v1olates the pr1ncrples set forth in Ee__nglry |
and the cases that followed it. i | | | .
Thts case clearly demo11strates that th1s de facto presumptmn ex1sts Here the State

'durrng its. case-rn—chref put forth no ev1dence of the Appellant s abrlrty to pay Thc Court then '

19State V. O Connell 163 W Va. 366 256 s. E.2d. 429 (1979)

XState v, Daaaett 167 W Va 4ll 280 S. E. 2d 545 (1981) citing State v. Ball, 164 W.Va.
588, 264 S.E.2d 844 (1980). ing Stat - |

= State v. Dagaett 167 W. Va 411, 280 S.E.2d 545 (1981)

 “Mullaney v, Wilbur, 421 US 634, 95 S. Ct 1881 (1975) In Re Winship 397 U.S, 358,
90 8.Ct, 1068(1970) - | - R,

:._10% B



: denled the Appellant s motron for a Judgmentof acqurttal at the close of the State’s case. Durlng :
- the Appellant § case 1n-ch1ef the Appellant testrﬁed regardlng hrs 1nab111ty to pay the court
ordered child support The State then falled to rebut th1s test1mony Again, the Court denred the
. Appellant § motlon for a Judgment of acqurttal at the close of all of the evrdence The State then
rehed on counsel’s arguments durmg closmg to rebut the Appellant s testimonial ev1dence of his
in abrlrty to pay | | | | o

In LearV LA Unlted States 2 the United States Supreme Court. reﬁned the standards for

| presu1npt10ns 1 crrmrnal cases statrng that “crnnmal statutory presumptrons must be regarded as
| rrratronal’ or arbltrary, and henee unoonstrtutronal unless it can at least be said w1th
| substantral assurance that the presumed fact is more ltkely than not to ﬂow from the proved fact

' .. on whrch it is made to depend » | | |
. In this ease the “proved” fact upon WhICh the abrhty to pay is bemg based is the fact that
a court enteted a valrd court order agatnst a defendant sometlme in the past. However itis
: 'doubtful that anyone can sayt w1th substannal assurance that the mere fact that a conrt entered an

.order drreetlng that chlld support be pa1d ina c1V1l case means that same party can now _.

reasonably prov1de the same court ordered amount. In this case as in many others 1nd1v1duals

“can lose _]ObS close a busmess due to economic 1nstab1l1ty, or- obtarn an 1njury that prevents thern
: frorn contmulng in the same physrcally demandmg job that they had n the past Thrs problem is
| 'otten compOunded when the 1nd1v1dual does not have the educatronal baekground or job skills

| 'necessary to obtain a less phys1ca11y demandmg source of employment. Therefore the 1nference

from the State is arbrtrary and unconsntutional thereby Vtolatmg the Appellant s constrtutlonal

2395 U.S. 6, 89 S.Ct. 1532 (1969). 5
| 1.



- due process rights. |

B. BY MAK{NG A DFFENDANT’S ALLEGED INABILITY TO PAY AVAILABI E ONLY
* AS AN AFFIRMATIVE DEFENSE, AFTER REASONABLE NOTICE TO THE STATE,
WEST VIRGINIA CODE §61-5-29 IS UNCONSTITUTIONAL BECAUSE IT
~ IMPERMISSIBLY SHIFTS THE BURDEN OF PROOF TO THE DEFENDANT AS TO A
- MATERIAL ELEMENT OF THE OFFENSE,

. Thrs Court has found that “[1]11 a cr1m1nal prcsecutlon it is constltutlonal error for a
defendant to be forced to bear the burden of erther provrng or dzrprovmg an essential e]ement of -
| the crlrne 24 In addltlon thrs Court in 1nterpret1ng and applytng the Mullaney doctrme
concluded in ﬁ_dry supra, that Mnll aney, supra, stood for three general pr oposrtrons

(1) In a crnnrnai case, the State is required to carry the burden of provrng
beyond a reasonable doubt. every material eIement of the cr1rne with which the
defendant is charged; .
2 In carrying its burden of proof beyond a reaeonable doubt the State is not.
entitled to an instruction which requires a jury to accept as proved beyond a
reasonable doubt any element of the criminal offense charged and this concept
embraces presumptrons (more p1 operly 1nferences) as to whrch the j Jury may be
- instructed; and
(3) A defendant in a criminal ¢ case cannot be required to present ev1dence eithér in
terms of gorng forward with the evidence or in terms of bearlng the burden of
persuasion in connecnon wrth any materral element of the crime charged 7

: 'Howetfer in makmg the defense of 1nab111ty to pay an afﬁrmatrve defense the
Leg1slature shrﬂs the burden of proof onto the dcfendant In State v, Cook % this Court held that
a defendant can be requ1red to present evrdence prove the afﬁrmatrve defenee he asserts as. long
| _as the State doea not shift to the- defendant the burden of d1sprov1ng any element of the.state s .

case.’ % Tn fact most afﬁrrnative defenses requrre a defendant to intr oduce sufﬁcrent” evidence

24State V. O Connell 163 WVa 366, 256 S.E 2d 429 (1979)

. 204WVa 591 515 SE2d 127 (1999)

_ 26State V. Cook 204 W Va, 591 515 S E 2d 127 (1999) cfung State v, DarneI 182 W. Va
643, 652 391 S.E. 2d 90 99 (1990)
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| of the defense i order to sh1ft the burden back to the c}tate to d1sprove the defense beyond a - |

" reasonable doubt
| Certainly, there is no evidenee that.the Legislature h1tended this afﬁrn'lative defense to::b'e.

treated any dlfterently in the law from any other afﬁrmatlve defense However, therem hes the
problem the Leglslature has created an afflrmatlve defense tha.t is srmultaneously an element of
the offense 1tself In order to prorfe one, for 1nstance the defense of 1easonable 1nab111ty to pay, -
one.must d1sprove the other, here the statutory element of reasonable ab1l1ty to pay. Th1s
s1tuat1on is the very 1dea that the Court prohlblted in _e_rl_ry and M ullaney the burden of
provmg beyond a reasonable doubt an element of the offense The statute therefore
unconst1tut1onally sh1fts to the defendant or rather requu es the defendant to either. 1ntroduee |
. ewdenoe to rebut ade facto presumptron of a reasonable ab1l1ty to pay or to carry the burden of

provnlg to the contrary

YSee also, Bowman v. Leverette; 169 W.Va. 589, 289 S.E.2d 435 (1982).
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' RELIEF PRAYED FOR

Wherefore for a!l of the foregomg reasons the Appeilant respectfully prays for an Order
setting amde the Appellant ] convrctlon for the felony offense of farlure to meet an obllgatton to
. prov1de support for a minor, the entry ofa judgment of acqulttal upon the mdlctment herern the
release the Appellant from any further ball obhgations related to this matter and for such other
'remedres as the Court may deem Just and proper :
| o Respeetfolly subrrlitted. :

T o DAVIDGABRIELSTAMM
TN o - By CounseI

ol f'ﬂh&%

' Greté D?& WV .

3’701 i

_ Assrstant ubhe»«;[»)efen

Suite 600, Chase Tower West

215 S. Third Street '

Clarksburg, WV 26301
(304) 627-2134 - '
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LERTIFICATE OF SERVICE
Thls is to certzfy that a true and accurate copy of the f'oregomg Br1ef of Appellant Dav1d
- Gabr1el Stamrn was served upon the State of West Vlrgmla by hdnd—dehvm ing a copy ‘thereof to

Dawn E Warﬁeld

Deputy Attorney General

~ Office of the Aitorney General
~ State Capitol Building, E-26
Charlesjt'on', WV 25305

- Kurt W Hall -

~ Office of the Prosecuting Attorney,
Suite 201, Harrison County Cou11:11ouse
Clarksburg, West Vlrgmla 26301 ”

t_h_is the :zsfh day ofJuly', 2007. NI
' Greﬁé vis S
B Cou!gsgl for Appelfd/



