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L ST ATEMENT OF CASE
This matter cornes before the court upon the resolution of this matter by trial before Family
Court Judge, William T. Wertman, Jr. and upon an appeal to the Clre'u.it Court. Both the Appell_ee
and the Respondent were represented by counsel, both appeared at trral and.offered testimony in
support of their respective positions. In aceordance with the Court’s scheduling_ order, the parties
filed a lengthy joint pretrial memorandum. In addition; at the coneluslon of testimony the parties
‘ 0 findings £ fact and conexusmns of law and were
.orde;f"ed to supplement the record with current pay stubs showing the parties’ income at the time of
the hearing. - |
OnlJ anuary 1 9 2007 the Family Court entered its Final Order containing its Findings of Fact |
and Conclus1ons of Law On February 26, 2007 the Respondent filed his appeal with the C1rcutt
Court On March 13 2007 the Appellee filed her response to the appeal of the Respondent On _
March 29 2007 the C]I‘Clllt Court refused the appeal of the Respondent
Thereafter review has been sought in this Court by the Appellant
1I. | | STATEMENT OF FACTS
ThlS isa long term marrlage Well in.excess of tyventy years and there is a disparity in income
: between the Appellee and the Appellant The Appellee is employed by the Jefferson County Board
of Edueatlon ina paraprofesswnal posr‘non as a teacher's aid. The Appellee has training as a nurse

in the dlstant past but has never held a nursmg license or practlced as a nurse. The Appellee 18 ﬁfty

years of age and test1ﬁed that she does not have any realistic prospect of improving her income or

' By the terms of the Court’s Order the Appellee was restored to her premantal name of
Sandra Kay Longerbeam. :
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changing joBs. The Appeliee further testified that she is upwilling to leave her present:employment
because she receives health benefits at1d retlrement benefits. A change in employment would enable -
her to increase her income, albeit not substantially._ The Appellant huspand is employed as an T
specialist ata ﬁ_naneial institution and has in the past operated a computer business. The Appellant
did not testify as to .any limitations upon his futare earnings or jeB cllange options; Neither partlyr
testified to any health problems that weuld effect their ability to sustain entployment, Final Divorce
Order 17. | - |

The Appeltant’s pay stub rrlost recently filed with the F atnily Court, shows an inerease in pay
consistent with his testimony to a gross pay of $60,000.00 ($5,000.00) per month witha net pay of
$3 952.54. This is an increase in net pay of approximately $300.00 per pay per10d at the time of trial,
from the time that the Appellant ﬁled l’lIS ﬁnanc1al form with the Fam1ly Court an amount
potent1ally ava1lable as spousal support to the Appellee at the time of the Family Court s decision. |
| - Final Divoree Ol*cler 1]1-:5. ' | | | |

Prev10usly, on June 30, 2064 the parties sold a parcel of real estate located at 111 Valley
Branch Drive, Ranson ‘West Vlrgmla and divided the net proceeds. Both parties agree that they each
recelved a sum equal to $24 548.26. Final Divorce Order 1]9.

The Appellant estimated that his credit card debt was increasing at a rate’of $600.00 per
month for 36 month pr101 to separatlon and through this formula, the Appellant est1mated that
appr0x1mately $21 000.00 was marital debt. Final Divorce Order 1l19

The Appellee d1sagrees thatasa matter of fact, $21,000.00 of the Appellant s credit card debt

was acqmred durmg the marrlage Appellant S Statement of Facts ﬂl 1

The Appellee d1sagrees with 413 of the Appellant’s Statement of Facts to the extent that it
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contends that the Circuit Court erroneously found that Appellant. should fecgive no credit for
redu(;tibn in principal of the Vparties’ marital home. The decision of the Circuit Court was .Iu;).t |
Erroneous. |

To the extent that any statement of fact of the Appellant is contrary to the Fiﬁdings of Fact
of the Family Court, the Appellee disagreeé with such statement of fact. The Appellee urges that the

Findings of Fact of the Family Court are correct in toto,”




IIl. STATEMENT OF ISSUES
The Appellee accept.s the statement of issues éxcept as follows: -
Is the Appellant’s appeal jurisdictionally defective for failure to comply with the

requirements ofR_ulé 28(a) of the Rules of Practice and Procedure For Family Court,




Kapfer v Kapfer 187 W.Va. 396:419 S.E.2d 464, (1992).
| ChrystalR M:v. Charlie A. L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

 State v. Hedrick; 204 W.Va. 54 7, 314 S.E.2d 397, (1999).

West Virginia Code §48-6-301(b)(2)

POINTS AND AUTHORITIES
West Virginia Supreme Court of Appeals,

Carr v. Hancock, 216 W.Va. 474,76()7 S.E.2d 803 (2004).

' Downey v..Kamka, 189 W Va. 141, 428 S.E.2d 769‘(199‘3).

Evans v. Frye, 207 W.Va. 524, 534 S.E.2d 389 (2000).

Gebr. Eickhoff Maschinen fabrik und Eisengieberei mbll v. Starcher,
174 WVa. 618, 626 n.12, 328 S.E.2d 492, 500 n.12 (1985).

InReCesar I,  W.Va __  654S8.E 2d373 (2007).

Nichols v. Nichols, 160 WVa 514 236 8.E.2d 36 (]977)

Selitti v Selitti, 192 W Va 546, 453 S. E. 2d 380 (I 994).

State v. De Spain, 139 W.Va. 8§54, 81 S.E.2d 914 (1954),

Washmgton V. Washmgton WVA. 634 8E 2d 110 (2007).

West Virginia Department of Energy v. Hobet Mining & Convrructzon Co.,
178 WVa. 262, 358 S.E. 2d 823 (1987). :

West V.irginia Code
We&t Virginia Code §48-5-508

West Virginia Code $48-6-301(b)(1)

West Virginia Code §48-6-301(b)(3)

West Virginia Code §48-6-301(b)(4)
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West Virginia Code §48-6-301(b)(5)
West Virginia Code §48-6-301(b)(6)
West Virginia Code §48-6-301(b)(7)

West Virginia Code $48-6-301 (b)(9)

West Virginia Code §48-6-301(b)(10)

West Virginia Code §48-6-301(b)(17)

West Virginia

Rules of Practice and Procedure For Famiiy"Court

~ Rule 28(q)

Rule 28(e)
Rule 32

Rule 33(b)




V. STANDARD OF REVIEW
The standard for review of the Family Court’s decision is the same as the standard of review
of a Circuit Court decision appealed to the Supreme Court of Appeals:
This Court's standard of review for an appe_al from a circuit court that reviewed a.
family court's final order, or refused to consider a petition for appeal to review a
family court's final order, is the same. In reviewing a final order entered by a circuit -
court judge upon a review of, or upon a refusal to review, a final order of a family

court judge, we review the findings of fact made by the family court judge under the
clearly erroneous standard, and the application of law to the facts under an abuse of

£ Flawr A
discretion standard. We review questions of law d¢ novo.

Accordingly in this case, the decision of Judge Wertman of the Fami.ly Court and Judge
Sfeptoe of the Circuit Court will be tested against a thl;ee part test.” The Family Couft’s decision as- -
to factual matters will measured by a clearly erroneous standard, the Court’s decision to the extent
it applies ‘tﬁé law to‘. thé facts, under an ébuée of discretion standard. Questions of 1av;r will bé
considerred by tﬁis Court on a:d_e .nbvo Bésis. This 1s é daunting_ standard that evidences a clear

preference_ for leaving the majority of Family Court decisions undisturbed.

2 The Clrcult Court’s refusai of the appeal of the Respondent in effect left the Family -
Court decision intact and unmodified. Accordingly, other than as to the Family Court Rule 28(a) -
issue, which is addressed separately, the basis Appellee’s reply and the basis of the Appellant’s
appeal must rest upon the Findings of Fact and Conclusions of Law of the Family Court.

-7-




\Y | ARGUMEN_T - ASSIGNMENTS OF ERROR

1. THE APPELLANT DOES NOT CHALLENGE EITHER THE FINDING OF FACT
OR CONCLUSIONS OF LAW OF THE FAMILY COURT WHICH MUST BE
TAKEN AS CORRECTLY DECIDED FOR THE PURPOSES OF THIS APPEAL.

A The Appeal of the Appellant Does Not Challenge Any of the Family Court’s
Findings of Fact as Erroneous. For the Purposes of this Appeal All of the
Factual Findings of the Family Court must Be Taken as True.

The appeal of the Appeliant cites as error three aspects of the Family Court’s decision. The

mar'ital. debt. The second of these was the decision of the Court to not award to the Appellant a
credit for the reduction of the mortgage indebtedness on the marital home. The third of these was
the'd_ecision of the .Court to award spoosal support to the Appellee. In reviewing the decision of the
Family Court on these matters all of the factual ﬁndmgs of the Court must be taken as true and the
dec1s1on of the Farmly Court must be rev1ewed based upont the totahty of the Court’s factual
ﬁnchngs What the Appellant cannot do isto choose only those facts that it likes and ignore factual
ﬁndmgs of the Court-that it has not challenged 1ntroduce new facts- on appeal or reargue factual
arguments re}ected by the Court in its Fmdmgs of Fact. | |
B.  The Appeal of the Appellant Does Not Challenge Any of The Family Court’s
- Conclusions of Law As Erroneous. For the Purposes of This Appeal All of the
Conclusions of Law of the.Family Court Must be Taken As Correct
As Stated above the standard for review of the Fam1ly Court s concluswns of law 1s\ a de
novo standard Syl Pt 1, Chryslal R M v (,harlze A L, 194 W. Va. 138, 459 SE2d 415 (1995)
Here the appeal does not assert any specific error in the legal conclusions of the Famﬂy Court. F_or
- this reason, the.;Ciurcuit ;Co.urt’s decision is reduced to a single statldard of review taking all of the

factual determinations as true and the conclusions of law as correct and only inquiring as to whether

-8-




the facts as applied by the Family Court represents an abuse of discretion. For the reasons stated
below, it does not.

2. THE CIRCUIT COURT DID NOT COMMIT REVERSIBLE ERROR IN
- DENYING THE APPEAL OF THE APPELLANT AND SUSTAINING THE
FAMILY COURT’S RULING REGARDING EQUITABLE DIVISION OF

THE PARTIES MARITAL ESTATE

._ A. The Family Court’s Did Not Abuse its Discretion When it Determined That
Appellee Sandra Crea Should Not Be Assessed Any Marital Debt for the
$21,000.00 Worth of Credit Card Debt That Appellant Richard Crea Acquired

1in His Name Durino the Partios Marsiage

AEED LYSRAAEN RFuAL REEG, LALW A RN LAV UVYAAL l lasc
The Family Court made very speciﬁc findings of fact on the issue of the _allocation of the debt
of the Appellant . The Court found that:

- At trial the Respondent was unable to produce any documeritary evidence that any
- of the identified: debt was marital debt or even existed at the time of separation.

Further, the Respondent testified that his credit card indebtedness has increased to
near $50,000.00. The Respondent did not offer any explanation as to the purposes
for which the debt was incurred or as to how the debt was a benefit to the marriage
or to the Petitioner. The Respondent did testify that he believed that the marital debt
was in the range of $21,000.00 estimating the amount of debt incurred on & monthly -

- basis fora period of time prior to separation ($600.00 per month for 36 months). The
Petitioner testified that she was aware that the Respondent had credit cards during the

~ marriage but that she did not know how many he had or how much he was paying on
them Flnal D1vorce Order 1]19 '

'In reachmg its conelusmn on the issue, the Family Court imposed ats a threshold factual
1nqu1ry, an obhgatlon upon both partles to show that the debt incurred solely by that party was not
~debt 1ncurred out51de the marriage, but rather was debt 1ncurred within the marriage for a mantal,
purpose and was theref(')re marital debt Based upon the evidence before the Court, and upon the
absence of eV1dence 1ntr0duced by the Appellant the Court conctuded that the Appeliant did not

meet the burden placed upon him,




The burden for showing that contested debt standing solely in the name one of the
- spouses: (a) was incurred prior to separation, (b) was for a marital purpose and (c)
is marital debts rests with the party asserting that claim. The Respondent in this case
asserting a contested claim based on an estimate devoid of any written documentation
whatsoever, has not sustained this burden. The credit card debt in the name of the
husband is therefore to be treated as his separate debt. Final Divorce Order §21.

This is hardly an abuse of discretion on the part of the Family Coust. Moreover, 'the'Family'
Court indicated that the same standard would have been applied to any contested debt of the .

Appellee, but that the Respondent did not contest that the credit card debt of the Appellee was

-marital debt. Final Divorce Order 921,

This approach is the only logical way to address this issue where one party controls all of the
documentary eVidence of the debt, and cannot or will not provide adequate documentation either-

through required ﬁnanc1a1 disclosure, through discovery, or at trial. To place the burden dlfferently,

~ would place an 1mpossrble burden upona party to estabhsh that debt was not marrtal debt When the

evidence of that fact was beyond the reach of the party seeklng to show that fact To do so would
also be at odds wrth the requrrernents of West Vrrglnra Code §48- 7 201 et seq. which requires in |

“any divorce actlon” that “all partles shall fully disclose thelr assets and liabilities within forty dayq

 after the servrce of s summons’ * and requires that 1nformatlon prov1ded on ﬂnan01al forms be updated

on the record to the date of the hearmg

Moreover, sich records as were produced by the Appellant in discovery on the issue of debt

consisted of a meaningless credit report which did not provide any information at all as to when the

debts were incurred whether the debts were purchases or cash advances, ‘and for What marital
purpose the debts were incurred. No credrt card statements of any sort were produced by the '

Appellant in drscovery at any time despite a trmely request for credrt card statements on June 28

-10-




2006, less than two months after the serviee of the Petitioner’s petition for divorce on May 3, 2006.

Respondent s Reply To Petztzoner s Interrogatorte § Reque st For Production of Documents Exhibit _

1 Appellant s Brief In Support of Petztzon For Appeal.

Nor did the A_ppellant provide any meahingﬁll testimony on how the credit cards were used,
when they were used, for Whet purpose, marital or otherwise. The Appellant did not even offer any
testirnony as to whether the credit cards were used for purchases or cas.h advances.’

Faced with no documentary evidence or other meaningful evidence that any of the debt was

incurred prior to the separation of the parties on January 20, 2004, the Court properly concluded that

the debt was incurred outside the marriage. This determination is at bottom a factual determination

and is d1sp051t1ve on this issue. Nevertheless the Court went beyond this and found that whenever

the debt was aoqu1red there was no evidence mtroduced by the Appellant that the debt was of benefit

“to the marrlage or to the Appellee. This is also a factual determmatlon whieh should be dispositive

on thls issue. Moreover the Appellant d1d not test1fy as to an exact amount owed in credit card debt

as ofthe date of separatlon Instead the Appellant estimated that the ered1t card debt was 1ncreasmg

_at a certain rate per month as far as he remembered He did not test1fy as to why the debt was

incurred or how 1t served a marltal purpose On its face, thls testlmony is 31mply madequate to

sustain a elalm that the credlt card debt should be the responsrbrhty of the Appellee and the

' Appellant sin actlng as he did in not producmg any relevant doeumenta:ry eVIdence of the nature of '

h1s credlt eard debt aeted at his own peril. Accordmg,ly, the Family Court ] ﬁndmg on this issue is

nelther clearly erroneous as factual ﬁndmg nor an abuse of discretion. Indeed to permit lltlgants to

* The Appellant in his brief does not refer the Court to any spemﬁc test1rnony of the
Appellant in the record of the Family Court that answers any of these questions.

-11-




shift debt incurred solely by them to the bther party without any showing that it even existed as of |
.the date of separatidn would create the potential t‘or enormous abuse. Family Court judges decide
issues of the allocation bf marital debt day in and day out and a Family Ceurt judge’s decision when
supported by specific ﬁndib_gs that are not controverted by contrary evidence tendering the decisl'on
cledrly .errone.ous‘,' should be given the deference that decision deserves.
This Court has .previously concluded that it was inappropriate for et Family Court, in rhaking
édivi sion of m a;itztl prvperty t .
marriage, to the other party. Selitii v Selitti, 192 W Va 346, 453 8. E. 2d 380 (1 994): '
| “In the present case it appears that the debt in question was 2 debt incurred
separately by the appellee apparently w1th0ut the appellant's perm1ssxon Although
the beneﬁc1ary of the debt was the appellant's adult son, the debt cannot appropnately |
be cons1dered a marital debt, since it was apparently not mcu;rred Jomtly by the :
part1es and slnce it was not incurred for any apparent marital purpose. Nor can the
| debt approprlately be characterized asa debt assumed by the appellant ” Selitti, vupm
at ]92 W.Va 549, 453 S.E. 2d383 See also Downey v. Kamka, 189 W.Va. ]41 428
S.E. 2d 769 (]993)
The dec1s10n of the Farmly Court in this instance avo1ds a pitfall that the Selitti dec1310n

admomshes F amﬂy Courts to avoid in shifting debts incurred outside the marriage to the other

spouse. *

YIf anythmg, the facts in Selisti were more compelhng than the facts in this case, where
the debts incurtéd outside the marriage benefitted the child and daughter in law of the Appellant

. 4-12_




B. The Family Court Did Not Abuse its Discretion When it Determined That
Appellant Richard Crea Should Not Receive Any Credit for the Reduction in
Principle of the Parties’ Marital Home.

The Family Court in addressing the question of the reduction of the mortgage principal

“The Respondent seeks a credit for payments toward the mortgage principle.
- However, the Respondent had the use of the marital residence which is in excess of
2,000 square feet while the Petitioner resided in very modest circumstances with her
father, The Respondent also had the use of the house hold goods in the home, and

reccived the tax benefit of the mortgage interest payment. The Respondent further

- paid no spousal support. The Petitioner testified that she made payments of the
electric bill in the amounts of $154.00, $383 .70, and $157.79 and the water bill in the
amount of $87.30 and $28.90. On balance, it would not be equitable to award to the
Respondent a credit for the payment of mortgage payments particularly given the
substantial rental value of the property”. :

In effect the Family Court_ déte’rmingd that as a matter of fact, the use of the residence, the
tax ben;:ﬁts, the use of the household goods in.the residence was ﬁs vaiuable as the reduction of the
‘principal., pafticule_lﬂy in light of the fact that the Appellanf did not pay any spoﬁsél suppoit to the
, Aﬁpellee and where the Appellee made payments on the urtilities.‘ Moreover, the principles
articulated in Kapferv Kapfer 187 W.Va. 396;419 S E.2d 464, (1992) do not support the prOposition |
that there ié a p‘reférence for awérding a credit for the reduction in principle to a resident spoué‘e for
' paymehté mé,de pr_iofto thé granting of the divorce. In fact the Supreme Coﬁft of-AppeéIS merely
found that the 'C'ircﬁi.t Court did not abuse its discretion in approving the reéoupment of payments
upoh the _marit.al home Whéfe the parties had agreed to ihé result. In addreésing this specific issue,
the Court state&: |

“In the present case, the partie;s. agreed to allow Mr. Képfer to recoup fr(')nﬁ the sale

all mortgage principal he paid on the marital home aftér the date of separation and

the circuit court's order sets forth the parties agreement. Given the parties' agreement,
we find no abuse of discretion in allowing Mr. Kapfer to recoup from the net

-13-




' proceeds of the sale of the marital home the principal he pald after the date of
separation.” Kapj%rvl(apj%r supra, at 187 W. Va. 396, 401-402; 419 S.E. 2d 464,
469.

And, to the extent that Kapfer finds the equ‘itable division of theCircuit Court was not an

- abuse of di_scretion, Kapjér offers little solace to the position of the Appellant. Indeed this case is

easily drstmgmshable from Kapfer in that (a) there was no agreement between the parties to afford

a credit to the Appellant for reductrons in pr1nc1ple and (b) in that the Famlly Court ruled for the

Y ; feereticn et il
Am)ellee and 1t is the app ppellant who is attemp pting to demonstrate an abusc of discretion, not th

Appellee. Asis the case above, absent an abuse of discretion these matters should be left to the

| sound Judgment of the Farmly Court to resolve in the context of the over all property division of the :

marltal estate.
Finally,- as pointed out by the Family Court, there was no provision for temporary spousal

support for the Appellee desp1te the length of ma:rnage the disparity in incomes and the lower

standard of living of the Appeliee vis-a-vis the Appellant See also the Court S temporary order of

Ju]y 18 20()6 ﬁndmg that an award of spousal support to the Appellant Would be appropnate
West Vlrgnna Code §48 5- 508 provides further guidance on this issue. Section 48-5-508
prov1des that

(a) H the pleadmgv mclude a specd' ic request for speczf 1C property or raise issues’
concerning the equitable division of mamlal property, the court may enter an
- order that is reasonably necessary to preserve the estate of either or both of
~ the parties.

(¢) . The court may order either or both of the parties to pay the costs and
expenses of maintaining and preserving the property of the parties during the
pendency-of the action. At the time the court determines the interests of the
parties in marital property and equitably divides the same, the court_may
consider the extent to which payments made Jor the maintenance and
preservation of property under the provisions of this section have affected the

14-




rzghrv of the parties in marital property and m may treat such payments as a -
partial distribution of marital property. The court may release all or any part
of such protected property for sale and substitute all or a portion of the
Dproceeds of the sale for such property. (Emphasis added).

When the word "may" is used as it is in West V1rg1ma Code §48-5-508.it is generally
afforded a permissive connotation, which renders the referenced act dlscrenonary, rather than
mandatory, in nature. See State v. Hedrick, 204 W.Va. 547, 552, 514 S.E.2d 397, 402 (1999} ("The
word 'may’ generally signifies permission and connotes dlscretlon " (citations 01n1tted)) Gebr.
EzckhoffMaschmen  fabrikund Eisengieberei mbH v. Starcher, 174 W.Va, 618, 626 1. 1 2,3288.E.2d
492, 500 n.12 (1 985) ("An elementary principle of statutory construction is that the word ‘may" is
inherently permissive in nature and connotes discretion." (citations omitted)). See InR Cesar L,

_ . W Va , 654 8.E 2d 373 (2007) Thus, the Family Court had d1scret1on to give a credit
for the payments made by the Appellant or decline to do so, which discretion it properly exer01sed '
in the context of the overall equltable division of property.

3. THE CIRCUIT COURT DID NOT COMMIT REVERSIBLE ERROR BY

- REFUSING APPELLANT RICHARD CREA’S APPEAIL AND AFFIRMING

THE FAMILY COURT’S RULING AWARDING PERMANENT SPOUSAL

SUPPORT TO APPELLEE SANDRA KAY LONGERBEAM,

- Questions relatmg to al1mony are within the sound dlscretmn of the court and its action with
respect to such matters will not be disturbed on appeal unless it clearly appears that such discretion
has been abused. Nichols v. Nzchols 160 W.Va. 514, 236 S.E.2d 36 (1977). In the instant ¢ase the

" F amﬂy Court made detailed ﬁndlngs and pI‘OVlded cogent reasons for its award of spousal support.
Contrary to the contentlons of the Appellant the Famﬂy Court decision is not only equItable and well

within the bounds of the Court’s discretion, it is the only result that would not truly Iesult in an

injustice, a circumstance that the Court duly notes. The Family Court’s well reasoned decision on

15




_ this point is as follows:

Both the Petitioner and the Respondent seck an award of al'imon_y; The partiés agreed

~ at trial to file with the Court copies of their most recent pay stubs for the purpose of
verifying the current income of the parties. Final Divorce Order 13

The Petitioner ‘s pay stub from 12/22/06 shows gross income through 12/10/06 of
$27,195.65 with deductions of $7,765.36. Her gross income is, therefore, $2,402.44
per month and her net income is $1,716.14 per month. Final Divorce Order T4

The Respondent’s most recently filed pay stub shows an increase in pay, consistent
with his testimony, to a gross pay of $60,000 per year ($5,000) per month, with a net
pay of $3,952.54 per month. This is monthly income of $3,952.54. This is an
increase in net pay of approximately $300.00 per month from the time the
Respondent filed his financial statement, an amount potentially available as spousal
support to the Petitioner. The Petitioner’s health insurance has increased a small

amount during that period. Final Divorce Order 15

Previously, the parties stated to the Court the amount of theijr regular monthly
expenses. The Petitioner has stated expenses of $1,930.00 and has also a car payment
which was not an expense at the time of the hearing before the Court in J uly, 2006.
The husband has stated expensesof $5,030.00. The husband is seeking to refinance
the marital home to purchase the interest of the wife. The husband's housing
expenses will increase to an amount in excess of $2,000.00 if he refinances the
marital home. Final Divorce Order 16 '

This is a long term marriage well in excess of twenty years and there is a disparity in
income between the Petitioner and the Respondent. The Petitioner is employed by
the Jefferson County Board of Education in a paraprofessional position as a teacher's
aid. The Petitioner has training as a nurse in the distant past, but has never held a
nursing license or practiced as a nurse. The Petitioner is fifty years of age and

testified that she does not have any realistic prospect of improving her income or

changing jobs. The Petitioner further testified that she is unwillirig to [eave her
present employment because she receives health benefits and retirement benefits. A

change in employment could. enable her to increase her income, albeit not -

- substantially. The Respondent husband is employed as an IT specialist at a financial
institution and has in the past operated a computer business. The Respondent did not
testify as to any limitations upon his future earnings or job change options, nor did
- he.offer any specific testimony in support of a spousal support claim. Neither party
testified to any health problems that would affect their ability to sustain employment,
Final Divorce Order 417 .

Based upon the testimony of the parties it is apparent that the Respondent has
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incurred extremely high credit card debts without any showing of the reason for the
debt or of any benefit to the marriage. The Respondent has further testified that he
has the ability to borrow approximately $280,000.00 on the marital home. This
would permit the Respondent to both pay to the Petitioner her share of the equity in
the home and to pay off most if not all of the .credit card debt which prevents the
Court- from entering an award of alimony. - The end result would be inequitable,
insofar as the Respondent would own the marital home, would have little or no debt
other than the debt on the marital home and would have no obligation to pay spousal
support. The Petitioner has a reasonable life expectancy of approximately another
28 years. At even a modest sum of $300.00 per month the amount of alimony
avoided by the Respondent would be equal to a total of $100,800.00. The
Respondent should net benefit from voluntarily incurring excessive debt and the
Petitioner should not be penalized for the Respondent having done so. Sale of the

- home would enable the Respondent to relieve himself of his current obligation to pay
over $1,400 per month in credit card payments as reflected in his financial statement.
The equitable solution under the circumstances is to have the marital residence sold
and the equity of the parties divided equally, subject to the adjustments noted. This
will permit the Respondent to reduce or eliminate his credit card debt and still have
funds with which to meet expenses and pay spousal support. Accordingly, the
marital residence shall be sold and the Petitioner shall be awarded spousal support
of $600.00 per month. Final Divorce Order 27.° '

The Famlinourt in its decisidn made very specific findings as set out-abOVe. In.doing 50
the F amily Coﬁrt ré’j ecfed abuy out of the Appellee’s intére stin the home, the effect of which would
be to avoid the spousa] éuﬁpbrt paymcnté that a ma’i‘riage of this duration and with this disparity in
income demaﬂds. Rather, the Famil.y Court having first detefmiﬁed that the marital residence was
marital property, éxerci.s.ed the discretion spcciﬁc_ally afforded it under West Virginia Code §48-7-
L04(7)(E) é:ﬂd ordéfed the property sold and the préceeds diVided.équaHy, subject té certaiﬁ offsets

_ | that benefit the Appeﬂént. This the Family Court had every right to do. Evans v. F rye, 207 W.Va.

524;-534 S.E.2d 389 (2000). °

* The actual amount of spousal support ordered in the Family Court’s order is $325.00
per month. '

§ Section 48-7-104(7) affords a series of options which the Family Court may employ to
effect equitable division: (A) Direct either party to transfer their interest in specific property to
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The Court specific findings that address the factors set out in West Virginia Code §48-6- -

301(b)(1), (0)(2), (B)3), (b)), (B)(S), (b)E), (b)(7), (b)), (b)(10), and (b)Y17). The Fami_ly.‘

Court’s Finding refusing to permit fhe Appeﬂant to manipulate debt to leave the Appellee with only
her share of the equity in the home, and nothing more, is specifically permitted u_hde‘r West Virginia
Code §48-6-301(b)(20):

(b) The Court shall consider the Jollowing factors in determining.tke amount of
spousal support ... ' - '

(20) Such other factors as the Court deems necessary or-appropriate to consider in-
order to_arrive gt a fair_and equitable erant of spousal support ... . (Emphasis
added). :

The Family Court further found that as a factual determination that upon the sale of the
_'marital home the Appellant would have adeQuate income to péiy expenses and to pay-spousal support.
This finding of the Court is neither blearly erroneous nor an abuse of discretion.

© Upon the sale of the marital home the Abpellant will have the means to eliminate $1,400.00

per month in credit card payments and will have eliminated $1,259.41 in mortgage payménts. This

sum is a total of $2,659.41 of the Appellant’s claimed expenses of $5,030.00. This leaves $2,330.00

for all of the Appellant®s claimed expenses other than mortgage payments and credit card payments. .

The Appellant’s net income is $3,952.54 and deducting the sum of $2,330.00 from this sur

the other party; (B) Permit either party to purchase from the other party their interest in specific
property; (C) Direct either party to pay a sum of money to the other party in lieu of transferring
specific property or an interest therein, if necessary to adjust the equities and rights of the parties,
which sum may be paid in installments or otherwise, as the court may direct; (D) Direct a party to
transter his or her property to the other party in substitution for property of the other party of
equal value which the transferor is permitted to retain and assume ownership of; or (E) Order a’
sale of specific property and an appropriate division of the net proceeds of such sale: Provided,
That such sale may be by private sale, or through an agent or by judicial sale, whichever would
facilitate a sale within a reasonable time at a fair price. West Virginia Code §48-7-104(7)(A)
through (E). ' : B : |
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the Appellant would have $1,622,54 to pay spousal support of $325.00 leaving $1,297.54 to pay
'h'ousing expernses. Th_is may not be enough to purchase a 2,000 square foot home but it is certainly
enough to purchése a home for one person, or pay rent.. It certainly Wiil pay for better housihg than |
the basement bedroom in her father’s home that the Appellee hés had to live in.

Not only:is. the Family Court’s deéision within the sound discretion of the Court, and hardly
an abuse of that diséretion, upon the record before the Court, the decision of the Court is the only
equitable decisionrthat the Court could make.” The Appellant would have the Court find an inéquity
inthe Appellant’s receivi'ng. amere $39,376.58 in cash, having no deBt, and having 1o livc on a paltry
$3,952.54 before paying $325.00 per month in spousal support. Moreover, this is an increase of
appréximatcly $300.00 o?er the amount of net income_ earned by the Appellant at the time that -

Appellant filed his ﬁnancial form with the F amily Court. The Appellant makes much of the limited -

choices that he would have in puréhasing new real estate. However, the Appellant is hardly worse

. off than the Appellec. While the Appellee would have more to put down on a house, her carnings

are such that her chéice.s are sirﬁilarly limited. The Appellee has resided in the basement of her
fafh_er’s hdme-since sé:paration. The Appellant has resided in the marital residence and managed to
iﬁcur by his‘ogw‘n a&mission well over Twenty Three Thousand Dollars-in unexpl'gined debf-siﬁce
separation; The_ApiJéliaﬁt’é poor financial choices are his own doing. Neither he. nor the Appéllee
are guérantee& any peirticular standard of living and the Appellant will have to make do with a fair

share of marital assets. Despite the Appellant’s protests, on balance he will have far more income

- 7. The Appellant argues that he paid for the care of one of the children of thé parties’
without assistance of the Appellee. This assertion is contrary to the record in this case as the
Appellee has testified without rebuttal that she made a lump sum gift to her son of $5,000.00
from the proceeds of the sale of real estate. The child in question, Richard M. Crea, Jr. turned 19
years of age on July 21, 2006. ‘ :
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than the Appellée for the remainder of his working life and at least an equal opportunity to purchase

a -home comparable to the home that the Appellee will be able to afford. The situation of the

' Appellant is one that many in West Virginia would envy. There is no abuse of discretion in the

-Feu‘nily Court’s decision in this case and this case was rightly decided by the Family Court and
. rightly affirmed by the Circuit Court.

4. THE APPEAL OF THE APPELLANT IS NOT TIMELY FILED AS
- REQUIRED BY RULE 28(A) OF THE RULES OF PRACTICE AND
PROCEDURE FOR FAMILY COURT. : _ :

Rule 28 of the Family Court Rules provides that:

(a) Time for petition. A party aggrieved by a final order of a Jamily court may file
a petition for appeal to the circuit court no later than thirty days after the family
court final order was entered in the circuit clerk's office. If a motion for
reconsideration has been filed within the time period to file an appeal, the time
period for filing an appeal is suspended during the pendency of the motion for
reconsideration. S ' ' :

Rule 32 of the Family Court Rules provides that:

The circuit court -m\ay, Jor good cause shown in a written motion, extend the time
prescribed by these rules for doing anv act related o the appeal before it, or may
permit an act to be done afier the expiration of such time. Provided, however, that

any extension of time granted by the circuit court may not exceed a period of ten

days. -

In the instant éase, the decision of the Family Court was entered on January 19, 2007. The

appéal of the Appellant was not filed until F ebruary 26, 2007, well béyond the thifty days provided

for in the Family Court Rules. No writien motion was filed by the Appellant requesting additional |

time pursuant to Rule 32 of the Family Court Rules and no exigent circumstances have been offered

for the delay in filing the Appellant’s appeai. No motion for reconsideration was filed with the

Family Court.
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As provided in Rule 28(e) the Appellee filed a response to the appeal of the Appellant -

objecting to the appeal as untimely. On March 29, 2007 the Circuit Court refused the appeal pursuant
to Rule 33(b) of the Family Court Rules, |

The faiture of the Appeliant o c_oruply with the thirty-day appeal deadline in Rule 28(a) of
the Family Court Rule_s isa jurisdictional inﬁrmity in West Virginia. Washington v. Washington,

W 7z L0548 E 2d110 (2007) In Was‘hmgton supra, which also con31dered an untimely

appeal under Rule 28(a), the Court found that the appea .wa,, properly denied by the Circuit Court.
As was the case in Washington, the Final Decree clearly advises both parties of the l:hlrty day time
frame for ap;aeal. When those time frames .are not met, the Circuit Court lacks jurisdiction to
consider the appeal from the Family Court.. ""Where the Legislature has prescribed limitations on
the rlght to appeal such limitations are exclusive, and cannot be enlarged by the court. Smte 12 De
Spain, 139 W. Va 854, [857, ] 81 S.E2d 91 4, 916 (1 954) " Syllabm Point 1, West Virginia
Department ofEnergy v, Hobet Mining & Construction Co., 178 W-Va. 262, 358 S.E2d 823 (1987).

Moreover absent the consent of the parties, there is no d1rect appeal of a Family Court
demsmn to the Supreme Court of Appeals

Accordmgly, the appeal of the Appellant is juri sdlcuonally defective and mustbe di smlssed
Washmgron v Washmgton SUPFaQ. |
VIL CONCLUSION

For the reasons sta‘[ed the appeal of the Appellant must be denied and the decision of the

F amﬂy Court and the C1rcult Court affirmed.

® Rule 26 of the Rules of Practice and Procedure For Family Court.
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