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N O 33659

| IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA -

. STATE OF WEST VIRGINIA, - -

' - Aﬁpellee',

- JOSHUA LEE SLATER, -

| .Appellan_t.' L

BRIEF OF APPELLEE, STATE OF WEST VIRGINIA

L

KIND OF PROCEEDING AND
NATURE OF THE RULING BELOW

Thrs is an appeal byJ oshua Lee Slater (herernafter “Appellant”) from the October 26 2006,
] judérnent of the Circuit Court of Kanawha County (Berger J. ) whu:h sentenced h1m to life Wlth
B Inercy in the state pemtennary upon his conv1ct10n by ajury of one count of l(ldnappmg n Vlolatron
.of West Vn‘glnla Code § 61-2- 14a one year in the regzonal Jail upon his conv1ct1on by ajury of one
| count of domesnc battery i violation of West V1rg1n1a Code § 61-2-28(a); five years in the state
penltennary upon h1s oonvrctron by ajury of one count of wanton endangerment mnviolation of West
V1rg1n1a Code § 61 7- 12 and one-to- ﬁfteen years in the state penrtennary upon his conVIetlon by
.a }ury of one eount of burglary in violation of West V1rg1n1a Code § 61-3- Il(a) On appeal _

' Appellant ass1gns several grounds of error.



'":EI:.': |

| STATEMENT OF FACTS

. : The.events of thrs case revolve around a do1nest10 dlspute between Appellant and his-' "
glrlfrlend Angela Walls on November 29 2005 Annellant an rl An . tg_. lived fggeﬂqer i afaie L

| park in S1ssonvrlle and had two ohrldren Krera and I oshua who were alrhostZl 1nonths old and.nrne T
months old at th1s trme respeotrvely Between 6 00 and 7 OO a.m. on-this day, Appellant Woke

- Angela up and asked her if she took money and p1lls that belonged to him. (Tr. 159. ) When she |

: demed dorng thls an argurnent broke out. (/d. at 160 )

Durrng the argurnent Appellant preked up a harnmer and threw it at Angela, hitting her in

the leg (Tr 163. ) Angela iried to use the telephone and Appellant grabbed it out of her hand and

- hrt her in the head (Id ) She testified that she was not sure Whether this blow to the head was ﬁorn

the telephone or lns hand Eventually, Angela gathered the children and attempted to leave through -

the front door At this p01nt Appellant pulled a gun on her and told her that he could not let her

4 leave (Id at 162 63 ) Appellant held the gun and told her that the ehrldren would never have

another father (d. at 167. ) Appellant then threatened to kill Angela (fd. at 168 )3

Appellant then ordered Angela to go info the bedroom and he followed he1 there. (Tr l69 )

) Wlnle there Appellant p1el<ed up a. 12 gauge shotgun that was In the bedroom pornted itat Angela

| -and threatened to shoot her (Id at 175-76.) She told him 1f he shot her there he would get in

trouble for 1t Then Appellant ordered her to put on camouﬂage clothmg and a tobo ggan over her
ha1r Angela tesuﬁed that she was cryrng when these events oecurred ({d. at 176 77.) Appellant
_ then told his grrlfrtend that she had 14 hours to hve He said he was going to take the chrldren to h1s

aunt’s house (Id at 179. ) After that he was gomg to take her out mto the woods tie herto a tree



| “buckshot” both of her knees knock.her teeth out so there uiould be no dental records an.dl se.t her L
body on ﬁre so that no one could ﬁnd her (fd at 178 ) Appellant planned to use the shotgun
| 'because it belonged to a fr1end and could not be hnked to hnn (Id at 175 179 ) He also told -~ |
..Angela that he Would take her huntlng and she would “acctdental be shot, hecanss she wasa
: _weanng orange (ld. at 195 ) Angela testrﬁed she beheved Appellant was gorng to kilt her (Id ) 3 :
While Appellant was 31tt1ng on the couch in the hvmg room, Angela opened awmdow in the
bedroom and covered it with a curtain. (Tr 181 } She then put Joshua, the baby, ma playpen m.the _
- - same bedroorn (fd at 186 ) Angela told Appellant that she was gorng to spend some time w1th her
'_ daughter since she did not have much time to llve and took Kiera to that bedroom. (Id. at 187 )
R Angela and her chtldren escaped through the open Wrndow in the bedroom by her puttm g Joshua on
| a garbage bag of clothes outside the wrndow climbing out herself and then telhng her daughter to
come out the thdow to her (Id ) | |
Angela prcked up her chrldren got in her car and rushed to her parents’ house to get her
mother She did thls because Appellant had also threatened to klll her Whole farnlly (Tr. 187-88.)
: When she got there Angela told her mother What had happened and they fled to her grandmother 5
house Where her mother called the police.- When Angela and her mother returned to the Walls’
house later that day, they found the wrndow on the door broken (Id at 190 91 )
Lorl Walls Angela s mother testlﬁed at trial that her daughter arrived at her house between
| '9 00 and 10: 00 am. blowmg the horn in the drlveway When she saw Angela she was cryrng (Tr
B 230. ) Angela told her rnother they needed to get out of the house because Appellant was’ gorng to
: kill them. - (Id at 231 ) Mis. Walls drove thern to her rnother—1n~law s house because Angela was

- too upset to drrve and was very emotional. (Id. at 233 ) When she returned to her house later that



SRR day, Lon Walls noted that in, addrhon to the broken Wmdow the door had also been 1{1cked . (Id

o -_ .at 237 39 ) Mrs Walls testrﬁed that Appellant llvecl thh her fam1ly for about s1x years from the age., .

" of 15 and was cared for | Just as 1f he were one of her own children. (Id at 226~ 27, 243 ) She stated -

that although Appellant had akev to her home he d]dn t use it on that da y (r,g_ «{Az!,o 41 } Lori

Walls sard she wouldn t haVe m1nded 1f Appellant had used a key, because he had access to her '_

o -home Instead Appellant “destroyed” her back door (Id at 244)

| Upon rece1v1ng a call from a drspatcher Deputy Anna Kessell of the Kanawha County
Sherrff’ § Department Went to check out Angela S parents house. (Tr 253- 56 ) When the deputy
'.Went to the door she not1ced a male in the lﬂtchen Based on her research and the descnptton given
| _ to her en route to the house she 1dent1ﬁed tlus person as Appellant (1. at 256-57.). Appellant
- .‘lmmechately fled the house and ran up a htllsrde Deputy Kessell had no chance to catch up with |
E Appellant' and called for back-up. - |
o Upon recewmg back-up, ]jeputy Kessell and other law enforcement ofﬁcers went 1nto

Angela ] par ents house to deternnne if there were any v1ct1ms or add1t1onal suspects there While

. in the house the ofﬁcers found a 30 30 gauge Marhn rrfle and akmt ski mask in the master bedroom

as well as camouﬂage gloves on the ltvmg T00m ﬂoor (Tr 258. ) When the rifle was taken into
_custody, it was dlscovered What appea:red to be shards of glass on the barrel (Id at 266.) At t1'1al

Deputy Kessell testlﬁed that Appellant told her that the gloves ski mask and gun belonged to h1m |
. (Id at 274—75 ) Although Appellant gave the explanatron at trial that he had the gun in order to
'eventually go huntrng, he admrtted that he walked to Angela 8 parents’ house Wll:h the weapon, (/d.

: _'at 355. ) Addttlonally, he admltted at tnal that he knocked the door window out with the barrel of

“his gun. (Id. at 356.)



Deputy L S Deltz was drspatched by Deputy Kessell ancl went to an apartment complex s
| Where one of Appellant 8 relatlves llved Wlth the help of Angela s father Deputy De1tz 1dent1ﬁed i

- Appellant 51tt1ng in the passenger s srde of a Ford Probe on the side of the roacl (Id at 306-07. )] At )

that pomt l)eputy Deitz, Lreutenant Kobbrns Ser geant Matms and a state trooper apprenenaeo_ o

Appellant (Id at 307)

On .Tuly 26, 2007, the jury conv1cted Appellant of krdnappmg wrth a recornrnendatron of -

- ) mercy, domesue battery, wanton endangerment and burglary (R. at 93 TT. 436 37. )

L.

RESPONSE TO ASSIGNMENTS OF ERROR |
Appellant’s assigninents of EITOr are quoted below, followed by the State-’s responses:- B
.l. " The evidence was legally insufficient to sustain the burglary conviction
- because Mr. Slater was charged with breaking and entering a dwelling in the

daynme a crime which requires that his entry to be unauthorized. It was
undlsputed that Mr. Slater had permrssron to enter the house.

State’s Response:

- The eleme_nts necessary to convict Appellant of daytime burglary were satisfied in this case. .' ' .
: Appellant did break and'enter Angela Walls’ parents’ house with the intent to commit a crime

thereln that 1s, fo murder 1ts occupants Although Appellant had prior pennlssmn to enter the house '

- usmg a key, he d1c1 not have perrmssmn to break a window and krck in the door to gain entry on the
day rn'questlon, n lrght of the c1rcur_nstances.

2. The kidnaping statute requires that in addition to confining a victim,.a
- defendant intend to obtain from the victim a “concession,” beyond the simple
- actof confining. The evidence was legally insufficient to sustain Mr. Slater’s
kidnaping conviction because the trial judge found as a matter of both fact
and law that the only “concession” Mr. Slater sought or obtained by confining
his live-in girlfriend to their trailer was to prevent her froi leaving.




: _"State"s 'R'e'spons'e:.- o

Appella;ut fa1led to preserve thIS ass1gnment of error at trlal Nevertheless the eVIdence : .'

' _ supported a ﬁndmg by the jury that the eonoessmn or advantage Appellant was attemptmg to gam =

: ;deteotlon or apprehensmn Therefore the statutory elements of k1dnapp1ng were met, and the.

ev1denee was legally sufﬁc:lent to Sustam the conv1ct10n

3. Mr. Slater, Who is 23 years old and has had no prior criminal record was
sentenced to life plus sixteen years for a crime in which everyone aprees there
was no physical injury worse than a minor bruise, and no property damage
greater than a broken window. This sentence is so disproportionate and -
excessive that it violates Article 3, Section 5 of the West Virginia
Constitution and the Cruel and Unusual Punishment clauses of the Bighth and
Fourteenth Amendments to the Un1ted States Constitution.

- State’s Response:

Appellant 3 sentenoe was within statutory lumts and was not based on any 1mperm1331ble '

' faotors The sentence of life with mercy was decided by the jury when it oonv1eted Appellant of

'k1d11app1ng, and was therefore not within the sentenemg court’s discretion. G1ven the statutory '

presump‘uon for consecutive sentencin g, and based upon the facts of this case, the o1rcu1t court did
not abuse its dlscretion in lmposmg consecutive. Sentenoes for Appellant s other enmes

-4 The deliberating jurors sent the judge a note asking two proper questions
reflecting that they did not understand the legal elements of wanton .
endangerment. - The judge improperly refused to answer either of the
questions, and ordered the jury to continue deliberating without any further
explanatlon of the law :

* State’s -_Respo_nse:
Appellant did not object to the court’s ruling or request that the jurors_be given any additional

instructions, thereby Waivirlg any right to have the jury reinstructed. There was no violation of due

rentual ulg ofherlife under cover of oarK_ness 50 as io avoid -

S ——



process and thns no plaln error by the tnal court because the jury 8 questlons did not pertain to any

o essentlal element of the crlme

5 o The tnal Judge v1olated the federal and state const1tut10na1 pnn(:lples_'- '
" enunciated in Sandstrom v. Montana, 442 U.S. 510,99 S, Ct 2450 (1979),

- Midlaney v. Wilbur, 421 U.S. 684, 55 8.Ct. 1881 {(1975), In re Winship, 397

U:S. 358,90 S.Ct. 1068 (1970), Morissette v. United States, 342 U.S. 246
(1952), and State v. O 'Connell, 163 W. Va. 366, 256 S.E.2d 429 (1979), by
- suggesting to the jury that it would be reasonable for them to adopt an
- inference that the defendant mtended his acts as well as the natural and -
' probable consequences of those acts. :

‘State’s Response: _

Because Appellant expressly waived any objection to the court’s charge at trial, it cannot be -

| reviewed by this Court even for plain error. Nevertheless, the instruction in question did not :

pfesume any material eletnent 'of the crime or'-shift'any burden to Appellant'. There was no abuse of
dlSCl‘ethIl with respect to the Jury instructions in this case, and Appellant s due process rtghts were
| not v1clated
v,
ARGUMENT
A THE EVIDENCE WAS SUFFICIENT TO SUPPORT APPELLANT’S
CONVICTION FOR BURGLARY IN THAT ALL OF THE ELEMENTS OF
- THE CRIME WERE SATISFIED. THERE IS NO “UNAUTHORIZED
ENTRY” REQUIREMENT FOR DAYTIME BURGLARY; EVEN SO, . .
APPELLANT’S BREAKING AND ENTERING WAS NOT AUTHORIZED.

- 'Appellant.attempts to make a distinction between daytime and nighttime burglary, claiming

that the fonner must be an unauthorized entry However, neither the statutory language nor case law

' makes such a d1st1nct10n Addltlcnally, despite the fact that Appellant prev1ously had perm1ssmn :

to enter his glrlfrlend’s parents house at will usmg a key, there was no consent to break into the



house m tlus mstanee and under these 01rcurnstances Thus ‘the evrdenee was legally sufﬁcrent to '

sustam the convrctlon

oL The_.smndard"ofR_évie'w.f o

A criminal defendant ct lallengmg the aufﬁeleney of the evidence io support

- a’conviction takes on a heavy burden. An appellate. court must réview all the .

- evidence, whether direct or circumstantial, in the light most favorable to the

- prosccution and must credit all inferences and credibility assessments that the j jury
~ mighthave drawn in favor of the prosecution. Theé evidence need not be inconsistent

~ with every conclusion save that of guilt so long as the jury can find guilt beyond a
reasonable doubt. Credibility determinationsare fora jury and not an appellate court.

" Finally, a Jury verdict should be set aside only when the record contains no evidence,
‘regardless of how it is weighed, from which the jury could find guilt beyond a
reasonable doubt. To the extent that our prior cases are inconsistent, they are '
expressly overruled ' : o

Syl Pt. 3, State v. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 ('1_995).

' 2.' | All of the Elements of Daytime Burglary Wel ‘e Met in this Casé Despite
the Fact That There Is No Legal Basis for Appellant’s Claim, the Entrv
s in Ouestlon Was Unauthorlzed

Appellant makes the dublous clamm that daytrme burglary— the offense he commltted in thrs
' oase—has a requn ement that the entry must be unauthorrzed whereas ni ghttlme burglary does not. -
- Appellant reasons that since he had prior access and authorization to enter h1s grrlfrlend’s parents
house and this entry occurred clunng the daytrme hlS actlons did not constitute a burglary.. Th1s is
' meorrect however Aceordmg to West Vrrgmra Code § 61 3.1 l(a) [1993} the statutory deﬁmuon
-'of burglary is as follows
Burglary Shall be a felony and any person convicted thereof shall be confined
“in the penitentiary not less than one nor more than fifteen years. If any person shall,
in the nighttime, break and enter, or enter without breaking, or shall, in the daytime,
break and enter, the dwelling house, or an outhouse adjoining thereto or occupied

therewith, of another, wrth intent to commit a crime therem he shall be deemed
gu1lty of burglary :




Fi orn the faets outllned above there 1s no doubt that Appellant entered the Walls’ house by o -

o breaklng 1nto 1t Speeiﬁeally, he knoeked the glass out of the door wrth the barrel of his gun (Tr

o 239 266 and 352 ) ln fact Appellant adnlltted to domg 50. (Id at 356 ) He also k1cked the door_

on, reavmg his 100tpr1nt ua a '238 245, ) W hile at their trauer Appenant had tnreatenea to Kill
_ Angela numerous times (Id at 168 176 and 178 ) At one pornt Appellant threatened to kil both |
Angela and her fa:mrly (Id at 189 ) When Angela arrlved at her parents house after escapmg from - |
| the tra11e1 she tolcl her mothe1 that they had to leave because Appellant was going to kill them (Id I o
| at 2_3 1 .) .From. these faet's, ajury eould :rea_sonably eonclude that Appellant entered hlS glrlfrlend s
| parents’ house 'to cor'nmit _a.crime, niost likely murder. . | |
Ap‘pellant_eites 'Sraze v. Louk, 169 W.-ya". 24, 285 S.E.2d 432 (1981’), in asserting that.an
unauthorlzed entry must occur for a dayt1me burglary convrctron I addressmg the question of
: whether larceny yvas alesser 1ncluded offense of burglary, this Court in Louk compared the statutory - |
elements vtnth. the commo_n law deﬁnttron of burglary, notlng: “Our statute is consistent with the
- .cionelusion ot‘ most courts that the burglary is complete once th_ere has. been an unauthorized entry
and a showing.'.that there wae an intent to commit a felony.” Id. at 26, 2.85. S.E‘..Z_d.at'434 (citatione:_
omitted) .. However, this discussion wae not material to the Court’s de_cision m Louk,. and the. opini-onl )
made no :distinetion between daytime and: ni ghttime burglary with respect to the issue of an
unauthor_izeti entry. | | ) | |
' 'Appellant also relies oﬁ Stfite'v. qulm'ley, 181 W. Va. 685, 688-89, 384 S.E.2d 130, 133-34 g
(1989), for his assertion that when the Legislature amended West Virginma Code § 61 3-1 l(a) and '
remoyed the_requrrement of “breakrng for ni ghttlme burglary, it also removed the requirernent that |

' the_entry.be__unauthorized; but this was only applieable to the nighttime offense. (See Appellant’s




| Brref at 11 ) I—Iowever that s not what thIS Court held in Plumley Plumley 1nvolved a n1ghtt1me

. burglary in WhICh the defendant entered a 1nan 3 house to comm1t larceny when the latter gave'

| consent for hnn to enter bnt 1t was through frand.. The Court held that “the platn language of the B
o . .'st-l"“u_"e ..in_dio-’.te nat me consent of the occupant onralned tnrougn fraud or tlueat 01 force isnot a'- :

| defense to the cr1rne of but glary ” Plumley, 181 W Va at 688, 384 S.E. 2d at 133 There wasno -

: d1st1nct1on rnade between daytlme and n1ghtt1rne burglary m thls oprmon e1ther it rnerely dealt with -

' entry v1a ﬁaud for purposes of a nlghttrme burglary conv1ct1on

| -. This Court in Plumley noted that “{s]ome states have attempted to include 'séme of the

N - common law breaktng ele1nent [of nlghttnne burglary] by requiring the entry to be unlawful’ 'o'r
: be unauthonzed ” Id at 688 n.2, 384 S.E.2d at 133 n.2 (crta‘uon orrntted) Dlscussmg the above-

_ quoted language from Louk, the Court in Plumley also clartﬁed that “our statute does not spec1fy that

the entry be unauthonzed 7181 W Va at 689 n. 6 384 S.E.2d at 134 n.6. Thus, it appears that wlnle _

‘ an unauthonzed entry ‘was requlred at common law our burglary statute now contams no such
. requirement. What is also apparent from the Cdurt’s discussion is that any “breaki ng” ofa dwelling

house whether at n1ght or durmg the day, may. be equated with an “unauthorized entry

Appellant S assertion that hlS daytime ent:ry Was authorrzed is also Invaltd It is truc that

| Appellant had prior perrnlss1on to enter h1s g1rlfr1end s parents house and possessed a key to it. (Tr.

_ 243 44 )} Had he used his key to ga1n entry to the house at any other time, Mrs Walls llkely Would |

not have objected. Howeyer, it is apparent from her testimony that When Appellant broke the door
. window, ki(jked in the door and entered her house on the day in Question he did not have her

consent After Angela fled to her parents’ house and told her rnother they needed to leave because

' - Appellant wanted to krll them Lon Walls testified that she did not return to her home unt1l the police
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- 1nfo.r1ned hel thatAppellant had been arrested (Tr 245 ) Underthese faets the Jury cou ldweﬂ haVe. ..
| found that onoe Appellant threatened Angela S and her famﬂy $ llves his authonzatlon to enter the' e :
house ended ' o

. ...“‘-"e.ll‘:'rifgl‘"li‘a C0d6'§' 461—34.1(*), al iof the cmments of daytnne.burgiary we1e::'_.'

: satlsﬁed in th1s case Appellant broke 1nto the Walls house by knoeklng out the door window Wlth- _' :
: the barrel of his gun in order to comnnt t11e enme of murder; he clearly stated that he 1ntended to klll '
.Angela and her farnrly The Jury could mdeed find Appellant gullty of tlns offense beyond a
_ reasonable doubt Thus, his conthlon should not be reversed on thlS ground. o
B APPELLANT FAILED TO PRESERVE HIS ASSIGNMENT OF ERROR
'~ REGARDING THE SUFFICIENCY OF THE EVIDENCE OF KIDNAPPING.
. REGARDLESS, THE EVIDEN CE ATTRIAL WAS LEGALLY SUFFICIENT -
- TO SUSTAIN THE VERDICT
Appellant argues that the evidence was legally 1nsufﬁolent to eonv1ct hm’r of kldnappmg his
: .' glrlfnend and that h1s due process r1ghts WEre thereby v1olated beoause the element of a
concessron was not sat1sf1ed (Appellant 8 Br1ef at 14. ) Because this issue was not preserved at :
o trial, it 1s not rtpe for appellate review. Even so, the evrdence .demonstrates that the concessron or
advantage that Appellant was attemptlng to gain through h1s eonﬁnement of Angela Walls was the_.
' :eventual taking of her Irfe by murdenng her in the WOOdS whlch he planned on do1ng several hours |
. __later under cover of darkness Consequently, the ev1denee ‘was sufficient for a jury to conv1ct

Appellant of kldnapplng beyond a reasonable doubt

I. The Standard of Review.

Ord1nar11y, a defendant who has not proffered a particular claim or defense
in the trial court may not unveil it on appeal. Indeed, if any principle is settled in this
jurisdiction, it is that, absent the most extraordinary circumstances, legal theories not
ralsed properly in the lower court cannot be broached for the ﬁrst time on appeal.

11




We have mvoked thls prmmple W1th anear reh gious fervor This Variant of the "raise
“ or waive" rule canmot be dismissed lightly as a mere teehnlcahty Therule is founded

upon Important conmderatmns of falmess Judlclal economy, and practlcal w1sdom _-

Statev ﬂ/ﬁller 197W Va 588 597 476 SEZd 535 544 (1996)

of how it is wei ghed from whlch the Jury could fmd guﬂt beyond a 1easonabIe doubt > Syl. Pt. 3; m o

part State v Gurhrze supm

2 Because Appellant Did Not Raise the Issue of a “Concession” Until After
' the Verdict, He Failed to Preserve this Claim for Appel]ate Review.

. The k1dnapp1ng statute, West Vlrgmm Code § 61-2-14a1999], prov1des m relevant part

(a) Any person who by force threat duress fraud or enticement take
confine, conceal, or decoy, inveigle or entice away, or transport into or out of this

state or within this state, or otherwise kidnap any other person, or hold hostage any -

other person for the purpose or with the intent of taking, receiving, demanding o¥
extorting from such person, or from any other person or persons, any ransom, money

or other thing, or any concession or advantage of any sort, or for the purpose or with

the intent of shielding or protecting himself, herself or others from bodily havm or
of evading capture or arrest after he or she or they have committed a crime shall be
guilty of a felony and, upon conviction, shall be punished by confinement by the
division of corrections for life, and, 110tw1thstandmg the provisions of article twelve,
chapter sixty-two of this code, shall not be eligible for parole: Provided, That the
following exceptions shall apply: (1) A jury may, in their discretion, recommend
mercy, and 1f such recommendation is added to their verdict, such person shall be
eligible for parole in accordance with the provisions of said article twelve].].

(Emphasis edded.) |

| Aopellant cor__ltends thdt there Was-no concession demanded or obtain'ed.by his coﬁﬁnement

- .of Angela m the traﬂer before she esoaped and therefore his conviction was not su;dported by the :

i ev1denoe However ﬂlitS defense tves never raised by Appellant at trlal Rather, he argued that the.
_kidnapf)ing was merely 1neldenta1” to the offenses of battery and wanton endangerment. (See R.

34; Tr 326-331. ) Appeﬂant made thls argument for the first time in hls post-trial Motion For a New
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Trial, and thén_oﬁly 1n paséing, : (SeeR 96, p. 16.) 'The‘ circuit cquri':de_r_iied the _mot_ion'_Withoujta o

_lh_ear_ing; by Order entered Oc'tc_)be.r 2,2006. (R. 99) ) i e

~ During the sentencing hearing','Appéllant asked the circuit court to consider sentencing him

.' - : . . . ) . 1 - . ) . ; nﬁ SR
under Subsection (a)(4) of the statute,! which provides for a possi

victim is returned alive without physiéal_ injury, and “there is no concession gained.” (See Tr. 445.) '_

The circuit couﬁ _deiiied his request, stating “T find that there was céncessioﬁ [gained] in that he Was_ _

' ablé_to gain control over her and kept her from leaving; and 1 also find, consistéﬂt with the :statutbry
language, Sh‘é was not 1'efumed.’_’ (Zd. at _447.) '_These findings by the court were made for the sole

: purpose-_of detenhinihg what sen’[_ence would be éppropriate under the statute. They cannot be

construed as circumscribing the verdict of the jury, as the sole finder of the facts. Nor can they

preserve a claim for appéllate review that Appellant forfeited by failing to raise it at trial.

"West Virginia Code § 61-2-14a(a) [1999] also provides:

~ (2) if such person pleads guilty, the court may, in its discretion, provide that such
- person shall be eligible for parole in accordance with the provisions of said article -
twelve, and, if the court so provides, such person shall be eligible for parole in
accordance with the provisions of said article twelve in the same manner and with
like effect as if such person had been found guilty by the verdict of a jury and the jury
had recommended mercy; (3) in all cases where the person against whom the offense. _
. Is committed is refurned, or is permitted to return, alive, without bodily harm having _
~been inflicted upon him, but after ransom, money or other thing, or any concession
or advantage of any sort has been paid or yielded, the punishment shall be
confinement by the division of corrections for a definite term of years not less than
twenty nor more than fifty; (4).in all cases where the person against whom the
offense is committed is returned, or is permitted to return, alive, without bodily harm
having been inflicted upon him or her, but without ransom, money or other thing, or.
any concession or advantage of any sort having been paid or yielded, the punishment
shall be confinement by the division of corrections for a definite term of years not = -
 less than ten nor more than thirty. ' o
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Thls Court has emphasrzed that before an issue may be properly addressed on appeal the; -
N -:cncurt court must ﬁrst be gwen an opportunlty to apply contro]irng legal prrncrples to the facts b

' presented By farlrng to present h1s due process ar gument below Appellant deprrved the elrcult court :

To preserve an issue for appellate review, a party must art1culate it Wlﬂl such '

" sufficient distinctiveness to alert a circuit court to the nature of the claimed defect.
The rule in-West Vlrgrrna is that parties must speak clearly i in the circuit court, on -
pain that, if they forget their lines, they will likely be bound forever to hold their

- peace. The forfeiturc rule that-we apply today fosters worthwhile systemic ends and

. courts will be the losers if we permit the rule to be easily evaded. It must be-
emphasized that the contours for appeal are shaped at the circuit court level by setting

forth with particularity and at the appropnate time the legal ground upon which the
partres mtend to rely :

| State ex_rel._ Coop.er v. Caperton, 1.96' W._Va. 208, 216,.-470 _S.ld.Zd 162, 170 (1.996). '

- -rﬁrecordingly, thia' Court should apply the forfeiture rule to Appel]ant’s.curre'nt aseignment
- '_ of .'e.r.ror,_ and refuse to.add_.ress it on app_eal. |

| 3. i‘he Concess’ioh or Advantage Abnellant Was Attemptlng to Gain from

the Confinement of Angela Walls was the Eventual Taking of Her Life. -

- Therefore, the Statutory Elements of Kidnapping Were Met, and the
Evidence Was Le’gallv Sufficient to Support'the Conviction. '

Regardless of Whether thrs issue was p1eserved Appellant s argument farls Asis readily
apparent from revrewmg the hi ghhghted language.of the quoted statute, there are several alternatlve
. means by whrch the “111tent” element of the crime of krdnappmg may be sat1sﬁed Appellant focuses_
-on only oneleobtannng a concessmn frorn the v1et1meargu1ng that 1t was not proven in his case. .-

o their indictment, the grand juror’s alleged that Appellant had kidnapped Angela Walls

_for the purpose and Wrth the intent of tahing, receiving, demanding, and extorting - |

from the said Angela D. Walls and other persons, any ransom, money and other thing

“and any concession and advantage of any sort, and for the purpose and with the intent
of sh1e1d1ng and protectlng himself and others from bodily harm and of evadmg _




e caplture and arrest after he the satd JOSH UA LEE SLAT ER had commzrted a crmte
and said crime was committed by the said J OSHUA LEE SLATER W1th the use,
' presentment and brandrshmg of a ﬁrearrn to- W1t g rlﬂe[ ] R
- (R l elnphasrs added ) - |
| 1nts specmc 1anguage was not part or the court 8 1nstruct10ns {o the }mv, but.prov1des one -
.. theory under which the conv1ct10n rnay be sustalned The trral jurors could have .easﬂy found that_
Appellant confined Angela Walls to prevent her from reportrng h1s earlrer crimes to the authontles
_ Appellant htmself in h1s Mot1on for a New Trial suggested a second theory supported by the
evrdence that Appellant 8 purpose in preventmg Angela from leavrng was to secure the “concess1on
. or advantage of keepmg his children with him. (See R.96 p.l6.) He did not want her to leave and_
: take the ch11dren and knew that she would not leave W1thout them-as Ange]a so tesfified. (See Tr '
.202 03,21 8) | |
.- However the theory most strongly supported by the ev1denee is that the faking of Angela 5
| _ ‘lzfe thar evening Was the 1ntended concession or advantage sought to be gained by Appellant As :

prevmusly chscussed Appellant prevented Angela Walls from leavrng the tratler by threat of a gun

and told her that she “had 14 hours” to live. (Tr 178.) Given that 1t was between 7: 00 and 8 OO a.m.

' : when he said thls the 1nescapable conclusion is that Appellant was Wartlng until Well after dark to

~carry. out h1s murder plans After that, Appellant told Angela he was gomg to take her mto the_

_Woods t1e her toa tree “buckshot” both of her knees, knock her teeth out so as to prevent anyone-

' from ﬁndrng her dental records and set her body on ﬁre S0 that no one could 1dent1fy her ({d. ) The - -

1ntent10n of rnurderlng Angela under cover of da1 kness in order o escape detectlon or apprehension

was doubtlessly the concession or advantage sought by Appellant coupled with the pleasure of -

tortunng her with thoughts of her own nnpendmg death. Under these facts, ajury could ﬁnd him
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| o | gullty beyond areasonable doubt of thts offense Therefore Appellant s due process r1 ghts were not

8 v101ated and 111s convrcuon should not be reversed on tlns ground

| '_C; ' :APPELLANT’S SENTENCE WAS NOT DISPROPORTIONATE TO THE -
- OFFENSES FOR WHICH HE WAS CONVICTED. THE SENTENCE
- IMPOSED WAS WITHIN STATUTORY LIMITS AND GUEDELENEb AND

. WAS NOT BASED ON IMPROPER FACTORS

_ Appellant argues that the sentence nrnposed on hlrn was dlsproportronate o the offenses for -
.‘ whtch he was convreted Tlns clann is. rnade prrmarlly due to Appellant s age and the fact that hel R
' had nol pn01 crn'mnal lnstory However When examining the facts and the reasomng belnnd the trlallll '
. Judge ’8 sentence there Was no dlsproporttonate sentence nn.posed. It Was within the statutory limits -

_ and was not based on 1mproper factors. When the record is exarnlned the sentence does not V1olate '

the deferentral standard apphed by th1s Court regardtng this issue.

:It' - The Standard of Rev1ew

Sentences imposed by the tnal court, if w1thln statutory limits and If not:
based on some [im] permissible factor, are not subject to appellate review.” Syllabus
Pomt 4 State V. Goodmglzt 169 W.Va. 366, 287 S. E 2d 504 (1982) '

. Syl Pt, 4, Sz‘az‘eax rel Hatcherv McBrrde WL Va e | SE2d 2007 WL 3317186'

' _(2007) Syl Pt. 5, Sratev Watkms 214W Va 477, 5908 E 2d 670 (2003) Syl. Pt 4, State v. Neal e

._179W Va 705 371 S.E. 2d 633 (1988)

- The Supreme Court of Appeals reviews sentencmg orders, 1nc1udmg orders -

of restitution made in connection with a defendant's sentencing, under a deferential

. abuse of drscreuon standard unless the order violates statutory or constitutional
commands. : B :

' 'SyI Pt l State v. Lucas 201 W, Va 271, 496 S E.2d 221 (1997) see also Watkins, supra at 480_

+590 S. E2d at 673.
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2 - The Sentence Imuosed on Appellant Was Wlthln the Statutorv lelts
~ and Was Not Based on Imnermissﬂ)le Factors Therefore. No Abuse of
- .Dtscretton Oceurred ' o '

Appellant makes the ela1rn that the sentence rmposed on hun was d1spr oportronate and thus
a v1olat10n of the Cruel and Unusual .rnent Clanses of t_he United St-*_tes and West Vi 1rg1ma S
Constltutlons As prevrously stated Appellant was sentenced to lrfe 1mprtson1nent with rnerey for -

| krdnapping, one year for domesnc battery, ﬁve - years for wanton endangerment and one—to fifteen -

B years f01 burglary, all torun consecuttvely (Tr 459- 60; R. at 103.) His claim is prirnartly based on

the fact that he was 23 years of age at the trme of the offenses and has no prior cnmmal record (See -
: Appellant 8 Brref at 15 Tr. 448 ) Addttronally, Appellant makes the dub1ous argument that the only

N 'damage he caused in corrmntnng these offcnses were ¢ mmor brulses on the face and leg” of Angela -_

s Walls and a “broken Wmdow pane” to Lori Walls’ house (See Appellant Brref at 15.} However
when exanunlng precedent set by this Court along wrth the facts of th1s case, there was 1o

. drsproporuonate sentence nnposed

Sub} ectto certam narrowly drawn excep‘nons this Court has consrstently held that sentencmg

o de01s1ons rest W1th1n the sound dlscretron of the trial court The Supreme Court of Appeals reviews

' _-sentencmg orders . . under a deferential abuse of d1sclet1on standard, unless the order violates
: .statu.tory or constrtutlonal commands ? Syl Pt. 1 in part Sfatev Lucas, supra. The balance struck
by the sentencmg Judge In wet ghmg competmg sentencrn g factors will not be dlsturbed by this Court
unless it is rnamfestly unsupported by reason See Sz‘ate V. Recz’man 213 W Va. 175, 18 1, 578
S.E.2d 369, 375 (2003) (“Our system of cnmmal Jurlsprudence views a trial court s drscretlon during
the sentencmg phase of a criminal proceedmg as a cntlcal component of the process.”); Staz‘e.v

Head 198 W Va 298 306, 480 S.E. 2d 507 515 (1996) (Cleckley, T, concumng) (“Ctreurt court

17



e judges have a nght to belleve that s0 Iong as they have not Vlolated a law or acted ina nefarlously-_; -

o drscnrnrnatory Way in unposrng sentences th1s Court w1tl not sift through the nooks and crannles

- of therr declsrons deternnned on ﬁndlng that Whlch is not there ”)

: As thls Court held m Harcher Waﬁnn d Nea 2al, supra, 50 lcng 85 & Sentence | wunrn tne o
statutory hnnts and is not based on 1rnperm1ss1ble factors tlns Court wrll not subJect it to appellate

. revrew Thrs is 1ndeed a Very deferent1al standard and Appellant $ sentence does not V1olate it. All

of the sentences 1mposed for each offense of whleh Appellant was convrcted were within their

o respectlve statutory limits.

"The Sta_tutory sentence for kidnapping islifeinthe penitentiary, although the Juryin rendermg
s, Verd1ct may recommend mercy, - as happened in this case. See West Vtrgnna Code

§ 61 -2- l4a(a)(l) Appellant s sentence of life with mercy was thus decided by the jury When it

_ .convmted hnn of krdnappmg, and was not within the sentencmg court’ 5 discretion unless Appellant 5

" offense satrsﬁed the factors set forth in Subsectrons (a)(3) or(4) supra, n.1. The ctrcu1t court found
- these exceptlons to be 1napplrcable because the v1ct1n1 was not returned by Appellant but escaped

: (Tr 447.) Appellant s remamlng sentences were in accordance with their statutory penaltres See

g 'W Va. Code §61-3- l l(a) (burglary) § 61:7-12 (wanton endangerment) and § 61 —2—28(a) (dornestrc |

_ battety) Thus Appellant s only complarnt can be that the circuit court made these sentences

consecutive, However there is a statutory presumptzon in this State that sentences for multiple
'.offenses erl be consecutive, unless the trial court in its dlscretron deternunes that they W1ll be
R | -concu:r.rent: |
When anj person is convicted of two or more offenses before sentence i is

pronounced for either, the confinement to which he may be sentenced upon the
second or any subsequent conviction, shall commence at the termination of the

18



previous lerm or terms of confihement, unless, in the discretion of the trial court, the
second or any subsequent conviction is ordered by the court toTun concurrently with

N _ the first term of imprisonment imposed.

E W. Va. Code §‘6_=1_-'1_1"-721_ [.1.92.3]-, . “

.+ Underthe circumstances of this cage, the circnit court did not abuse its discretion i Imposing.

g coﬁsecﬁtive sentences for Appélla_nt’.s:fothér_'c_:fimes'; _
o - The trial judge stated that. she_ found the facts of this case to be “par.t.iculérly egregious.” (1.
| 456.). In particular; the j'udgé based the sentence on the fact that Appellant had the intention of
k.il'lin'g'._Angela'. During the seﬁtencing hearing, the trial ju'dge' stated:
_ And1 sa:y that [Appellant was cri_min.allly responsible and knew what he was .
doing| based on the evidence of the comments that you made to Ms. Walls there in -
the trailer about killing her, taking her to the bedroom and forcing her to change into -
camouflage clothing and telling her why, that you were going to kill her and pretend -
that it was a hunting accident; threatening to knock out her teeth and to shoot herand
to burn her body so that no one would know that had happened to her. - _ '
) Once you learned that she had left, your'di_d exactly what She_ thought you
would do. You went to her mother’s home, you broke out a window in 4 doorin -’
order to gain access. And when the police came to the home, when you discovered
~ that they were there, you fled. All of these facts and circumstances indicate a person
who is cognizant of what’s going on, who is thinking. You thought out plans of how
to kill her without being caught, based on your Verbalization. R '
© (Tr. 456-57.)
There is no doubt that this sentence was based on a permiséible factor; that Appellant
) inte_ncle'd to brutally murder his girlfriend. Appellant stated nur’ne_ro'us times that he was going to kill
‘Angela, told her to dress in camouflage and discussed his horrific and Calc_u.lated plan of the act with

her and, when she'escaped_, went to her parents’ house with a gun to go through with it. Regarding

this, the trial judge went on in the hearing to state:
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' When I hstened {0 the testlmony and even when I hstened to your testlmony, .
* there’ s o doubt in my mind, given the threats that you had made that day, had you
found her at Ms Wall’s at her mother S, that she would not be here today '

(Id at 45 9 ) In hght of thls the sentence 1mposed was not dlsproportlonate

| A“.pell’;‘_t a éo cla nm ula* tne bemenoe 18 exoesslve Deoause his gmmena and her mother .. :
'- spoke at the sentencmg hearlng for Iemenoy on hIS behalf (See Appellant Brlef at 15, 17 ) Wh1le
th1s is true the tnal Judge found th1s to be charaetenshc of a gtrlfnend sufferrng from: “battered
Wornan s syndrome and d1seounted it. Spee1ﬂoally, the }udge stated

: And qulte- ﬁ"ankly, from this bench I never want to be in a position of abusing
a defendant or his or her family, but Ms. Walls through her testtmony, through her
comments to the Probation Department and her comments today, exhibits the
~behavior of someone who is an abused mate or partner. Nothing that she has done - -
- would show otherwise. Her conduct has been, quite frarkly, that of someone WhO- L
is an abused spouse or mate or partner. -

o The conduct that led us here today is partlcularly atroelous It happened with
your children in the home, the very children that it’s claimed that you’re a great father
~of. It happened to someone who had borne your children, who was close to you. A~
lot of times people in the community and even people in the legal community want
- to lessen domestic violence, that it’s different from an attack on a stranger. Andit =~ -
comes from those old adages of people saying that they should keep what goes onin..-
. their home private. I'view it, quite frankly, just the opposite. 1think that we have a
- right to expect more from the people that we love and who care about and people
who would be parts of our family or as a higher duty not to harm us, in my opinion,
- than a stranger does. So I think it’s particularly atrocious, the conduct with the
weapons leaving the weapon on the bed at her mother’s home, looking for her.

| _ (Id at 458- 59 ); Accordmgly, the faet that Angela and her mether spoke on Appellant s behalf does |
R .not estabhsh that the sentence was based on 1mperm1ss1b1e grounds _
| Appellant places great 1ehance on the dec1s1on of State v. Richardson, 214 W. Va 410, 589
: S E. 2d 552 (2003) wherem thls Court reduoed the defendant s k1dnapp1ng sentence from 30. to 10

yea1s Hewever it should be 1e1nembered that Rlchardson entered a gullty plea to that offense,
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S glvmg the t11a1 court greater dlSClBt]OI’l 111 sentencmg Moreover as thls Court has repeatedly held DR
3 each case must be exammed n 11ght of 1ts particular faots and 01rcumstances There 13 10 formula_

- that may be apphed 1r_1 detenmmng the _approprlate sentence in a case; which is why We_ rely on the )

- sound discretion of the sentencing judge. -

E .. In applyittg the. 'standard lof reﬁiew set by this Coul"t the sentence imposed by the trial court

. Wwas notdlsproportlonate Itwasprlmanlybased onAppelIant splanto murderhls glrlfnend There-
| _'was no V1olat10n of the Cruel and Unusual Pumshment Clauses of the Fifth and Fourteenth’f

‘ Amendments of the Umted States Constltutlon or Artwle 3, Sect1on 5 of the West Vlrgmla '.

' 'Con_stltutlon,' and Appellant 1s-t_10t e_ntltled toa rever‘sal on thls ground. |

D. THE TRIAL COURY DID NOT COMMIT PLAIN ERROR IN FAILING TO
- GIVE ADDITIONAL INSTRUCTIONS TO THE JURY THAT WERE NOT
"~ REQUESTED BY APPELLANT’S COUNSEL, AND  WERE NOT

'RELEVANT TO ANY ESSENTIAL ELEMENT OF THE OFFENSE. =

Durmg ’che,u~ dehberatlons jU.I‘OIS asked two questmns regardmg the offense of wanton'
_ en_dengelment, and the trial judge did not reinstruct them. Ho_wever, Ap_pellant never re_quested that

" the tnembers of the jury be given any additional instructions, thereby waiving any right to have the

_ jury reinstructed. Additionally, because no objection was made, the trial court’s ruling can only be
reviewed by this Court for plain error. There was no violation of due process, and thus no plain
| error; because the jli_ry"s questions did not pertain o any essential element of the crime.

1. -Th.e.Standard of Review.

- “Where 1t clearly and obJ ectively appears in a crlmmat case f'rom statements
~of the jurors that the jury has failed {o comprehend an instruction on a critical -
element of the crime or a constitutionally protected right, the trial court must, on
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request of defense counsel remstruct ihe Jury 7 Syllabus Pomt 2 Smre V. McCZure B
163WVa 33, 253 SEZd 555 (1979) ; 8 E '

-.Syl Pt 2 Srate v Lutz 183 W Va 234 395 S E 2d 478 (1988) (emphaszs added)

“To tngger apphcatlon of the“plam error” dootrme there must be (1) an error; '_
(2} that is"plain; (3) that affects substantial rights; and {4} seriously affects me__
falrness mtegnty, or pubhc reputatmn of the judicial proceedlngs '

o Syl Pt 7 Sz‘atev leler 194w Va 3, 4598E2d 114(1995)

~ An unpreserved eITor 1S deemed plam and affeets substantlal rights only ifthe
rev1ewmg court finds the lower court skewed the fundamental fairness or basic
mtegrity of the prooeedmgs n some major respect. In clear terms, the plain error rule
I _' should be exercised only to aveid a miscarriage of justice. -The discretionary .
- authority of this Court invoked by lesser errors should be exercised sparingly and
should be reserved for the correction of those few eirors that seriously affeet the
falmess mtegnty, or pubhe reputanon of the Jud1c1al proceedmgs

Syl Pt 7 Starev LaRock 196 W. Va. 294 470 S.E. 2d 613 (1996)

_2. Appellant’s Counsel Did Not Object. or Request Addztlonal Jury '
Instruetlons, Therebv Waiving Any Right to Remstructmn

Durmg thezr dehberanons JUI‘OI‘S sent the followmg two questzons to the court:
Under Wanton endangerment ” does it matter 1f the gun is loaded?

Does Wanton endangerment” lic on the one W1th the gun or the pereeptlon of person
it is pointed at? :

‘ (Tr 433 ) After readmg these questlons into the reeord the tr1a1 Judge mformed the partles “I'm

going to bring them i in and tell them that they have all the legal mstructlons that I can give them in

order to find their verdlet ” To Wl’llCh Appellant s counsel (Nathan Hicks, Jr.) responded, “Yes

ma’am.’ (Id ) The Judge then had the jurors brought into the courtroom where she read the1r note

:and adv1sed theIn as follows
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Mr Dav1s []ury foreperson] and ladies and gentlomen of the Jury, I 1nstruct L
you that you have the Court’s instructions. That sthe only law that I can pr ov1de for L
you upon wh1ch you can base your Vel‘dICtS ' L : -
(Tr 434 ) The jury returned 1ts verdlcts 52 minutes later (Id at 435 )
At no tlrne prior to the verdre‘r Was thole ary objeetion or req‘ue t for dduI.LLUIldl 1nsn’ncnons e
from the defense Because Appellant forfelted tlns clann of error on appeal by falhng to l‘aISB it at 3

| trral the cnoult court s ruhng in th1s regard may only be revrewed for plam erTor.

_ 3 ' There Was No Plain Error Because the Jurv 8 Ouestlons Did Not
-~ Deal With Any Essentlal Element of the Crime: of Wanton

Endangerment

_ Appellant contends that 1t was reversible error for the trral court to refuse to answer the jury’s
_ questlons argulng that they dealt W1th essennal elements of the offense and demonstrated confusion
about the 1aw (Appellant s Bnef at 20. ) The State d1sagrees The j Jury ] quesnons did not involve

any Constltutronally proteeted rrght nor d1d they touch on any entlcal element of the crime.

| . Therefore, the trial judge was not requrred to answer theln .

The Jury 1nst1'uctlon deﬁmng Wanton endangerment” was as follows
The Court 1nst1‘uots the jury that any person who wantonly perferms any act
with a firearm which creates a substantial risk of death or serious bodlly injury to

another shall be gurlty of a felony

B _ (Tr 406 )2 Thls rnstruetron is ba31cally 1dent1oal to the statutow language for this offense West

o Vlrgnna Code. § 61 -7-12 [1994] states 1in pertinent part,

Any person who wantonly performs any act with a ﬂreann which creates a
substantial risk of death or serions bodily injury to another shall be guilty of a felony,
and, L, upon conthron thereof shall be confined in the penitentiary for a definite term

. 2The instructions also 1noluded deﬁnztlons for the terms “ﬁrearm " “serious bodily injury,”
and ‘wanton act.” (See Tr. 406.) The definition given for “firearm” was “any weapon wh1ch will
_expel a pr0Ject1le by act1on of any explosmn ” (]d) See W, Va Code § 6 1-7- 2( 11) [2002].
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“of yeats of not less than bﬁ_e :yéaf nor more than five yea'rs, or, in the disp’retidn of the 3 o
- court, confined in the county jail for not more than one year, or fined not less than ~
- two hundred fifty dollars _ﬂof more than two thousand five hundred dollars, or both: ~ .+~

" The trial jud_ge'-, in essence, stated that she could not explain this instruction any fﬁrthéi‘ihan j_.

i1 11} T

_.wh;t 'héd'already beeﬁ _';:gix.zen.. Indeéd; fhe court’s charge to'_'tlis jury alre.ad'_ coﬁtain’ed all the “law
that.. the éo__urt ééuld'prdvidé _..reg.ar_(_i.ing this offgﬁSe; Under the statute, there is ﬁo requiréﬁ@énf that
- ﬂ.léi ﬁféaﬂﬁ be I(_);l_ded:,' aﬁd tﬁe :dé'ﬁniﬁon'. of the offén:se does not sﬁ_eak to subj ec‘;ive perc_eptioﬁs of
the partu:lpants, but rather suggests an ij éctive standard. | |
Thjs Court has indicated that thé cﬁme_'éf wanton endaﬁgeﬁﬁeﬁf fnaybe performed even with .
an, ﬁﬁloched ﬁrearf;i. Addr.essi.ng. the. issue of wheihér a cdnviction for Wéﬁton endan'germént.
'. '_feciuifeg the disch:érge. of thejﬁfeafm.-, the C_ourt'--held:. |

- Because the offense of wanton endangerment with a firearm is defined, not in terms -+
 of whether the firearm is discharged, but merely with reference to the commission of
“any act,” the discharge of a firearm is not an element of West Virginia Code
§61-7-12. Qur interpretation of this statute is in accord with that of other states that
‘have addressed this issue. See State v. Moore, 2000 WL 1612705 (Tenn. Crim. App.
2000) (holding that firing of weapon was not an element of offense of reckless
endangerment with a deadly weapon under Tenn. Rev.Code § 39-13-103(a)-(b)); see -
also Bracksieck v. State; 691 N.E.2d 1273, 1275 (Ind.App.1998) (stating that the-
court “can envision no situation in which pointing a loaded firearm at another person
~does not also create a substantial risk of bodily injury to that person™); Key v.
Commonwealth, 840 S.W.2d 827, 829 (Ky.Ct.App.1992) (recognizing that pointing
- of gun, whether loaded or unloaded, constitutes conduct that creates substantial
- danger of death or serious injury); Staze v. Meier, 422 N.W.2d 381 (N.D.1988)
- (upholding conviction for reckless endangerment where defendant pointed unloaded
rifle at two police officers); In re ALJ v. State, 836 P.2d 307 (Wy0.1992) (holding
that pointing of unloaded gun at another creates violent sitnation supporting
conviction of reckless endangerment provided firearm not pointed for defensive.
- purposes). Accordingly, we find no basis for error with Appellant's conviction onthe
charge of wanton endangerment with a firearm, ' ' ' '

State v. Hulbert, 209 W. Va. 217, 544 S.E.2d 919, 930 (2001) (emphasis added).
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Because the questron ot whether the ﬁrea:rrn Was loaded (or whether the personlat whom 1t:_ g 5
was pornted perce1ved 1t as. such) does not appear to be n1ater1al to the offense the circuit- court dzd :
' not cornmrt plam error in falllng to answer thejul’y s Questtons on these 1.ssues There was no due R
process V1olat10n because these quesnons were not reley t to any cﬂtee‘ el_e't_nent o_t‘ the off nse,
: and thus could not have prej ud1ced Appellant

Admrttedly, the ev1dence at tr1al ‘was unclear Whethel the rifle Appellant pornted at Angela-

Walls was loaded Remarkably, no one asked the pohce officers or Appellant that question. Officers =

d1d recover the Appellant s r1ﬂe and five 30-30 cartrldges from the Walls home after Appellant ﬂed .

- the scene. (Tr 258 264 ) And Angela certarnly must have belteved it to be loaded, or she would -

» 'not have done Appellant s brddmg Thus even if wanton endangerment requtres a loaded Weapon
.- thrs evrdence could support a me ﬁndrng that the weapon was loaded. Therefore any error in the
trial court s fatlure to further instruct the Jury was harrnless The trial court’s ruhng was therefore .
not plaln error, because it chd not “serrously affect the farrness integrity, or pubhc reputatton of the _
- }udrcwl proceedlngs 7 Syl Pt 7, Staz‘e V. LaRock supra leen Appellant’s fa1lure to obJect or to -'
request a rernstruchon thus for fe1t1ng hls ri ght to appeal the trral court s ruhng, there 15 no ba51s for-
- reversal on thls ground
B APPELLANT EXPRESSLY WAIVED ANY OBJECTION TOTHE COURT’S
.+ CHARGE, FORECLOSING APPELLATE REVIEW EVEN FOR PLAIN
- ERROR. THERE WAS NO DUE PROCESS VIOLATION BECAUSE THE
- JURY INSTRUCTION REGARDING INTENT DID NOT PRESUME ANY
ELEMENT or THE OFFENSE OR. SHIFT ANY BURDEN TO APPELLANT
Appellant asserts that the tr1a1 court’s 1nstruct10n regarding the mference ofi 1ntent 1rnprop erly

shlfted the burden of persuasmn to the defense 1mpl1ed that the judgehad a personal optmon on the

) subj ect and constituted plain error. However, Appellant expressly waived any objectton o this
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: ihStfuCtion-at_tﬁal, thereby foredibsing appell'ate' i*é_view even for pllaih_'error. '_New'/erthcle_ss, the
* - instruction satisfied due process because it did not presume any element of the offense of shift any

- ~ burden to Appellant. o

; 1 .' The Standard of ReView. :

'A'trial court’s instructions to. the Jury must be a correct statement of the law and
supported by the eviderice, J ury instructions are reviewed by determining whether the - -
~‘charge, reviewed as a whole, sufficiently instructed the jury so they understood the
- issues involved and were not mislead by the law. A jury instruction cannot be
~dissected on appeal; instead, the entire instruction is looked at when determining its
accuracy. A trial court, therefore, has broad discretion in formulating its charge to the ~ _
jury, so long as the charge accurately reflects the law. Deference is given to a trial
‘court's discretion concerning the specific wording of the instruction, and the precise
- extent and character of any specific instruction will be reviewed only foran abuse of
discretion. - -

o :".Syl. Pt. 4, Sfa_z‘e v, Guthrie, Supra.

o " In a criminal prosecution, it _i_s-.constitutional' error to give an instrucfion which
supplies by presumption any material element of the crime charged.

© SyLPL1, State v, O’Connell, 163 W. Va. 366, 256 S.E.2d 429 (1979).

Under the “plain error” doctrine, “waiver” of error must be distinguished
from “forfeiture” of a right. A deviation from a rule of law is error unless there is
- a waiver. When there has. been a knowing and intentional relinquishment or
‘abandonment of a known right, there is no ervor and the inquiry as to the effect of -
- a deviation from the. rule of law need not be determined. By contrast, mere
- forfeiture of a right —— the failure to make timely assertion of the right -- does not
extinguish the error. In such.a circumstance, it is necessary to continue the inquiry
and to determine whether the error is “plain.” To be “plain,” the error must be
“clear” or “obvious.” ' : : Lo '

YL PL 8, State v. Miller, 194 W. Va. 3. 459 S.5.2d 114 (1995) (emphasis added),

- 2. Because Anpellant Expressly Wé’ived Any Objection to This
Instruction at Trial, There Is No Exror, Plain or Otherwise.

The jury instruction in question here was as follows:
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“1t'is reasonable to infer that a"p.oer'éon ordinarily intends fo do that which he

. does or'which is the natural or probable consequence of his knowing acts. The jury

- may draw the inference that a person intended all of the consequences which one’
. standing in like circumstances and poss_eséing like knowledge should reasonably have . .
expected to result from any intentional act or conscious omission. -Any such -
- inference drawn is entitled to be considered by the juryin determining whether or not.- - -

the State has proved beyond a reasonable doubt the required criminal intent.

. SR (Tr. 401-02i) This inétruétidn ‘was part of the trial -édurt’s charge to the jury. (See R. 89, p."9.) I

- 'Appéilant’s_ c_buhsel did not object to this iﬁstruction, and m fact expressly waived anysuch -

" objection at trial, Discussing the court’s charge to the jury, defense counsel stated:

‘MR. HICKS: . .. : LI believe I'm enﬁtled to — or 'm going to ask you for an
“mstruction that relates to the incidental nature of this kidnapping, '

THE COURT: Uh-huh.
MR.'HICKS L That would be my only bomment. Iﬁ all oth.er réSpeots, I have no

_ objeéfio_ns.. I'would just ask you to give an instruction that — to the extent that the
alleged kidnapping was incidental to other crimes. : o

~(Tr. 377; emphasis added.) After discﬁssi_ng the Appellant’s requésted instruction on kidnapping,

the follbwiﬁ_g exchange b'ccurr_ed:

'THE COURT: All right. Twant to take some time during the luncheon recess and -
-plod about this incidental issue, .because as I understand_ 1t, there are no other
- objections to the charge. Is that correct? :

MR. HICKS: I have none, your Honor. -

_ _(Tr.'385 ; emphasis add_ed.)

Before areviewing court :a_:nalyzes an alleged error I_m:der the plain error doctrine, it first must

agk é‘whether there has in fact been error at all.” Miller, 194 W, Va. at 18,459 S.E.2d at 129. When

- t_he'circuit court asked if there were any objections to the charge, Appellant’s counsel twice stated
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ih_a_t_lﬁ@' had .'n'orlle','_thu's 'i.nt'e'nﬁér.ially _fel_inQuishing his right to challeﬁg@ thé jury'inétr_ﬁctiohs.

. Accordingly, there is no error to review, plain or otherwise. /4> |

| Bec_au‘_isé Appélla#t vquntarﬂy_ waived é@lly' issue he may have had with regard to the jufy _

charge, the circuit court committed no error by giving this instruction to the jury. Consequently, the

- cireuit court did notabuse its discretion, and this Court need not_detennine what effect it might have

had on Appellant’s trial. As this Court noted in Statey. Knuchles, 196 W. Va. 416,421,473S.B.2d

o 1‘3-1, 13_6 _(1'9.96.),. “waiver nécessérﬂy preclude:s salvage by iglain error review.” Sho_uld this Courf

_ ...n._e\.feft_he.l.ess debi_de_ tc...p'rloceed under a “pléin error” analyéis, asimilar cohcl.usioﬁ 18 inevitablé; that

s, jthe circuit coﬁrt chd nof commit ';‘pléir_l errof tﬁét_ affect[edj the substanl:ial. right'sk of {the]

o deféﬁdént..’i Miller, 194 W. Va. at 18, 459 S..2d at 129, -
| 3. Aﬁﬂellant’é ﬁue 1."roc.es.'s Rjgh.t's.Wefe Not V.iolate(.:l'Because- _ Tli_e '

_Instruction in Question Did Not Presume 2 Material Element of
the Crime or Shift Any Burden to Appellant. s

- Appellant bdnt"_ends that the court’s instruction regarding intent is improper “because it shifts

. the burden to the defense to rebut the inférence of intent while simultaneously informing the jury that _

the judge believes it'Wmﬂd be reasonable.f.or the jurors to make such an inference in.[Appellant] ’s

case.” (Appeilant’s Briefat22.) Howéver, using the deferential standard set forth in'Gufhrie, supra,

- *The facts in this case are similar to the facts in Miller. In Miller, the defendant argued, inter
alia, that the circuit court’s general charge to the jury was insufficient because no self-defense
instruction was included within the court’s charge. However, defense counsel did not submit a
self-defense instruction when given the opportunity to do so, did not object to the circuit court’s
failure to include such an instruction, and explicitly stated to the judge that the defense was satisfied

with the proposed instructions and 4ad no objection to the jury charge. See 194 W. Va. at 17, 459
S.E.2d at'128. This Court rejected Miller’s insufficient jury charge claim for two TEeasons; more -
significantly, because she “waived any issues she might have had regarding an improper or

insufficient jury charge” by explicitly agreeing to the proffered charge. /d. at 19,45 9'_8 E.2d at 130,
- Inboth cases, the defense intentionally relinquished a known right. ' '
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and er{arnlnlng it in llght of estabhshed precedent th1s Cou.]t.should ﬁnd that tlns 1nstruct10n drd not -
shlrt any burden to Appellant and drd not constrtute revlers1ble error | | )
. Appellant 5 argument rel1es on the Sup1 eme Court S de0151ons in Sandstrom V. Montana 442 :
U S.. 510 59 S Ct 2450 (1979) and the decrs1on of thrs Conr in S frrrc 2, O_’Veaaetl, 163 :‘Q"J.- ‘-;fla. .. _
366 256 S E. 2d 429 (1979) These cases hold that 1nstructlons regardmg intent that create a

- mandatory or concluswe presumptlon or that shrft the burden of persuasron to the defendant onthis -

.' essent1al element of the crime, Vrolate due process However the 1nst1uct1on grven m Appellant s
' case Whlch rnerely allows a perrnrssrve mference of 1ntent does not shift any burden of persuasron
o the defense and does not constitute reversable ErTor. |

. The.mstrucuon struck down in Sandstrom stated that “[t]he laW presumes that a person

rntends the ordlnary consequences of hrs Voluntary acts.” 442 U S.at5s 13 99 S. Ct at 2453 The
| Supreme Court held that the 1nstruct1on violated the Fourteenth Arnendment because j ]HI’OI‘S may
: have interpreted the presumptron as concluswe or as sh1ft1ng the burden of persuasion. In the present. R
- case the 1nstruct1on was permrssrve rather than mandator y | .

| ) In Syllabus P01nt Lof State v. O ‘Connell, supra, tlns Court held: “In acnnnnal prosecutlon '
it is constitutional error to give an rnstrucuon Wthh supplres by presumptron any materral element
_ of t.he.crrme cha1 ged » However the 1nstructron in O’Connell that was held to be unconstrtutronal
read “The Court 1nstructs the }ury that a man is presumed to 1ntend that wh1ch he does or which
| is the 1mrnediate and necessary consequcnces ofhis act.” 163 W Va. al 366-67,256 S. E 2d at 430.
o This -is clearly nnpennlssrble presumptrve language that shlfts the burden of proof, and is -
drstrngmshable from that employed in the case at bar. There was nothmg presurnpnve or.concluswe

. in the language of the court’s 1nstruct10n in the present case.
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" InUnited States v. Spiegel, 604 F.2d 961 (5th Cir. 1979), where remarkably similar language
o 'wa_s' used 1n the i;ls_fructi_dﬁsj as in_.thé in:stan.t'_ -c.é_lse, the Coﬁr_t of Appeals- for the Fifth Circuit

': disﬁngﬁisﬁed it from the instruction condemmed in Sandstﬁom; holding: “He_fe the coul_'f merely’

informed the jury that they might infer intent from knowing acts; this is clearly correct.” Spiegel,

'. 604 F.2d at 968 (emphasis in original).* Similarly, in United States v, MayO',_646 F.2d 369, 375 (9th -

- _' Cir. 1980), the Ninth Cifcuit_was faced with instructions 1'égarding intent that siated the following:

You méy consider it rea_sonable to draw the _inferencé and find that a persbn intends" -
the natural and probable consequences of acts knowingly done or knowingly omiited.
As Thave said, it is entirely up to you to decide what facts to find from the evidence.

‘The Coturt of Appeais found these instructions to be distiﬁ.ghishable.from those given in Sandstrom, -

- and held that the trial court did not tell thé_ jury to presume-intent from a voluntary act but merely
" permitted the jﬁ_ry to infer intent. Id. -

This Court distinguished its priof h.olding in O’Connell, supra, in State. Greenlief, 168

~ W. Va. 561,285 S.E.2d 391 (1981), upholding the constitutionality of an instruction that stated,

© . “[t]he court instructs the jury that there is a permissible.inference of fact that a man intends that

_' Which he does,' or Whi'ch is the immediate and nccéssary consequence of this act.” Id. at 566}67', 285

S.E.2d at 395 (emphasis in original). The Court held that this instruction was “a permissible

“The Court in sz’egél cited with.approval its recommended instruction on intent adopted in

Um’red States v. Chiantese, 560 F.2d 1244, 1255-56 (5th Cir. 1977), and which is virtually identical -

to the instruction at issue here:

It is reasonable to infer that a person ordinarily intends the natural and
probable consequences of his knowing acts. The jurymay draw the inference that the
accused intended all of the consequences which one standing in like circumstances
and possessing like knowledge should reasonably have expected to result from any
intentional act or conscious omission. Any such inference drawn is entitled to be
considered by the jury in determining whether or not the government has proved
beyond a reasonable doubt that the defendant possessed the required criminal intent.



. mference of fact” Whreh was not mandatory or bmdmg at all and drd not serve to shrft any of the

o . -' burden of proof to the defendant Id

The language of the mstructron g1ven n th1s case W1th respect to intent was merely 3
' perm1ssrve as was that glven in Greenltef whrch thrs Court held to be constitu fional, as w rell ag the
respectrve mstrucuons upheld by the Courts of Appeal in szegel and Mayo supra.- Further the-_ |

mstructron in thls caseis d1st1ngu1shable from the mandatory, presumptrve and ooncluswe language_ .

of the mstructrons employed m Sandsz‘rom and 0 Connel! supm whroh were ruled unoonstrtutronal

by the Umted States Supreme Court and th1s Court respeotrvely Thus, Appellant s convrctlon did

not vrolate the Due Process Clauses of the Frfth and Fourteenth Amendments of the Umted States_ :

) : Const1tut1on nor that of Artrcle IIT; Section 19 of the West Vrrgrma Constltutlon Accordmgly, his
| conv1ctlon should not. be reversed on this ground |
: Appellant also argues that this instruction conStituted plaln error beoause it amounted o the
' o trral judge grvmg her oprmon to the j Jury on the element of intent. Agam beeause Appellant waived
_. any Obj ectlon to this mstructlon at trial, this clalrn cannot be reviewed even for plain error. Even 50,
_h1s ar, gument falls The trial Judge drd not at any time durmg Appellant’s trial express her op1n1on
: about the evrdence and the permissive language of thrs constitutional ly aooeptable mstruotlon does

not beeome mandatory, and thus unconstrtutronal srmply because a Judge utters it. Appellant has

- cited no case law that supports h]S position, because there is none. There was ho violation of E

| fundamental fa1rness that Would have prejudroed Appellant under the standard establrshed for plam |

error m Sz‘ate v, Miller, supm Appella:ot’s clarm in thls regard should therefore be rejected by thrs

Court
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- CONCLUSION

For the foregomg reasons, the Judgment of the Cncmt Court of Kanawha County should be .
o -afﬁrmed by thls Honorable Court
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