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No. 33600

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

At Charleston
STATE OF WEST VIRGINIA,
Appellee,
V.
JOHN LOWERY,
Appellant.
BRIEF OF THE APPELLEE,
STATE OF WEST VIRGINIA
L
INTRODUCTION

The record in this case tells a sad, sorry, dispiriting story of an older married man pursuing -

an intimate relationship with a fifteen year old girl - a naive girl torn between her obvious attraction
to the man and her fear of having her parents discover what she was up to during after-school hours.
1L

KIND OF PROCEEDING AND NATURE OF RULINGS BELOW

On Tuly 26, 2006, the Appeﬂant was indicted on three counts of third degree sexual assault,
W. Va. Code § 61-8B-5, and three counts of third degree sexual abuse, W. Va. Code § 61-8B-9, all
arising from a relationship with A.D., a person being less than sixteen years old and incapable of

-consent,




At the trial, the prosecution called seven witnesses, one of them the victim, A.D. During' her

~ testimony, the transcript shows that a gentleman in the courlroom stood up and shouted, “You

bastard! You bastard!”after which he was immediately escorted out by the bailiff. The cowrt

_instructed the jury to . . . disregard that outburst.” (Tr. at 116.) Defense counsel moved for a

. misﬁ‘iai, which was denied. (Tr. at 116-117.)
At the coﬁ;lusion of the Victirﬁ’s testimony, the State moved to dismiss Count 2 of the
" Indictment, which was granted. (Tr. 144-145.)
| At thé conclusion of .the State’s case in chief, the State moved to dismiss Count 3 of the
Indictment, which was granted. (Tr. 1.93.) Defense counsel mo‘fed to dismiss. the remaining counts
| ~ of the Indictment, which was denied. {Tr. 191-196.) Follbwing érgumsnt on the proposed

instructions, the j.ury was called back into court and the defense then rested. (Tr. 208-209.)

Following the instructions of the court and the closing argument of counsel, the jury retired

to dbiibe_rate. At that point, defense counsel moved for judgement of acquittal based 6n the State’s
failure to prove the defendant’s age. The court reserved ruling on the motion, Stating that “[tThat will
be .something, depeﬁdiné on what the jury does, I'll have you all brief for me.” _(Tr.. 252.):
The jury convicted the Appellant on all remaining. counts in the Indictrﬁent: Counfis 1
(misdemeanof), 4 (feiony); 5 (feIony) & 6 (misdemeanor). |
The Appellant filed two post-trial moﬁon_s. The first, Motion for Judgment of Acqu_ittal,‘vx.ras
based wholly on the State’s failure to prove the Appellant’s age. - '(App. 141.) The second, Motion
_ fqr New Trial, was based Wholly on thé splectator outburst that took place. duﬁng the victim’s

testimony. (App. 145.)



_ CnOcto_ber 26, 2006, the coﬁrt denied the Appellant’s post trial motions and sentenced him
to an effective séntence of 2-10 years, specifically: 1-5 years each.on Counts 4 and 5, .to. be sér\(ed '
consecutively; and 90 days each on Counts 1 and 6, to be served concurrently with the sentence on
.'Cou_nt 4. (App. 156.)
This appeal followed.

1L

- STATEMENT OF THE FACTS
The felationship between the Appellant énd hié fifteen year old victim, AD., took place in
late 2005 and carly 2006. Both were members of the New Covenant Missionary Baptist Church,
‘where A..D..’s mother was an assistant pastor. A.D. participated in an afterschool program at the
" Second Avenue Comnmunity Center in West Charleston; the Appellant was a member of the Center’s
dénce feam, .which AD. cﬁéreographeci. Thé Appellan.t was thirty-five (more about that later),
married and the father of several Childl;en; A.D. was either fburteen or fifteen. (Tr. 99, 103.)! |
Thg Appellant began making advances towa:;d A.D. on an occasion When he was sitting in
“acar and she pﬁt hér haﬁd on the car door. (Tr. 101.) Some‘ time léter, when she was helpirig him
pu_t things away after a bake sale, he “. . . closed _the door behind me, and I'm, like, Okay, what are
you doing? And s.o, he, Iik_e, kissed me, and stuff . . . and he just wouldn’t stop. So, I’'m, like,. okay,
: alﬁght. But then I said fhat Iwasn’t going to tell anybody.” (Tr. 103.)
The relatibnship progressed to an afternoon tryst at A.D.’s father’s house in January, 2006,

where there was touching of A.D.’s breasts and huggiﬁg. (Tr. 104-107.) Sometime after that, A.D.

. ' Although A.D. testified that she was fourteen when the relationship began, the totality of
~ the testimony suggests that she turned fifteen almost immediately thereafter.
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met the Appellant at a trestle near the church, where there was finger penetration of A.D.svagina.
(fr. 107-109.)

InF cbruary, 2006, A.D. met the Appellant at an abandoned apartment behind the Appellant’s

house oﬁ Sixth Street, where there was oral sex and then intercourse. (Tr. 111-114.) Accordingto

' A.D.., she képt tel_ling'the Appellant to quit it, . .. but then he was, like, ‘no.”” (Tr. 114.) The
intércoﬁré;e stopped when A.D. took a celi.phone call from her mother, who asked “Where are you

at?’ And I thought she was around, somewheré arou.nd where I was. So,Thurried up and pushed him

off of mé, and I got my stuff on, and I. got (sic) puiied niy pants up, and I got all of my stuff that T

~ had, and I hurried up and ran down the street so that she wouldn’t see me.” (Tr. 114.) -
B Although both the Appellant and A.D. were attempting to keep their relationship a secret,
relafjv_es and church inembers were suspicious. Lewanda Macklin, A.D.’s aunt, testified to several

instances of ambiguous conduct involving the Appellant and A.D. that took place at her house. (Tr.

172-174.) Wanda Allen, a member of the church; saw the Appellant and A.D. on several occasions

when _th.ey were walking down the street (Tr. 75-78). Her unea.sa about the situation led her to t_zilk

to hef fninister, tﬁe Re\.r.erenc.l' ] ar_nes. Ely (Tr. SO), and alsé to AD’s motﬁer, Linda Duncan. (Tr.79.)
The Reverend Mr. Ely, who had also seen the Appellant and A.D. walking together, told thé

| ~ Appellant to stay away from A.D. (Tr. 148—149..) Linda Duncan also confronted the Appellant,

telling. him that “I will have you put under the jail . . .,” but the Appellant denied any relationship

| vs}i_fh AD. (Tr. 83-84) - |

| With respect to Mr. Ely, the following cross-examination took place: |

Q:' Were you speaking to John Lowery in your capacity as his minister?




Al At the time, Iwas speaklng to him in several capacntles really; as a frlend as the.

overseer of the Second Avenue Center, and as a minister.

Q: Okay. Andasa minister also; was that your testimony?
A Yes.
Q: .And_ you had a private discussion with 'hinll as his mjnister?

A This conversation that we ha(i was pn'mé:rily as me being the ovérseer of the Secoﬁd

Avenue Center, because that’s where he was working for us.

| Q: So, you were not speaking to him as his mini.ste.r at that time?

A: If We’ve got to .separate the two, no.
e 150-51.) |

A.D. finally admitted her relationship with thc Appellant after a.strange series of events.

'I_‘ammy Coles, the Appellant’s sister-in-law, became suspicious about calls being made from the

: faﬁily ceit ﬁhone_to a number she believed tobe that of Lewanda Macklin, A.D.’s aunt, Jumping
to the qonélﬁsion that the Appeﬂant was having an affair with Ms. Macklin, she went to éonfront Ms
Macklin at the home of Linda Duncan, Ms. Macklin’s sister aﬁd A.D.s mother. When she talked
.tlol Ms. Duncén, she learmed that. thé number beiﬁg_ called was A.D.’s number,. not Ms. Macklin’s.
At this point both she and Ms. Du’ncan.lmew what_Was. happening, notwithstanding all the denials
* from the Appellant and A.D. (Tr. $5-80; 156-158.7

_ Thereafter, Ms. ]juncan_ asked Jason Coles to speak to her dau ghtef, who finally told the truth

to him (Coles) about her relationship with the Appellant. (Tr. 89-90.) She was taken to Women’s

* Phone records were put into evidence showing a number of calls made from the Appellant’s
phone to A.D.’s phone, including calls 38 minutes and 44 minutes in duration. (Tr. 159-165)
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. and Childréh’s_ HoSiJital for an ex amination._ The results of the éxamination were normal for a fifteen
: _yéaféld girt; the _gxamining pl.ly.s_ici.an could not rule rape in or out. (Tr. 176-191.).
1V, |
ISSUES PRESENTED
1. = The trjél court did not err in permitting the Reverend Mr. Ely to testify as to his

' admonitibns to, the Appellant; no clérgy—cdmmuﬁicant priviiege was involved. |

2. | The trial court dici not abuse its discretion in denying the Appel.lant.’s motion for a
mistrial following a brief outburét in .c_ourt by the victim’s father. . . |

3. The Stats_p:l"oved beyond a reasonable doubt that the Appellant was more than four
years older than the Victim. |

A

ARGUMENT

Al The Trial Court Did Not Err In Permitting The Reverend Mr. Ely To Testify As To
His Admonitions To The Appellant; No Clergy-Communicant Privilepe Was

Involved. :

: Because the RéVefend James Ely 1s the minister of the New Covenant Missionary Baptist
Church, which éounts the Appellant among its members, the Appellant claims that W. Va. Code.
§57-3-9 prohibited Mr. Ely. fro@ testifyiﬁg that he told the Appellant to stay away from the victim,
AD. - |

]11. support of this argument, the Appellant makes statements of fact td this Court that are
highly misleading at best. Thé Appellant says that “John Lowery was a member of Reverénd Ely’s
chﬁrch and had been receiving martial (sic) counseling from Reverend Ely for sdmetime prior to

charges being filed against him . . . During his testimony, Reverend Ely testified to the substance of
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M. Lowery’s couﬁse]ing in. direct violation éf W. Va. Code & 57-3-9.” (Appellant’s Briefat p.2.)

_Accbrdingly, says the Appellant,r“.Reverend_ Eiy’s testimony allowed jurors to believe that Mr.
Lowe.ry acknowledgéd his ;elationship with A.D. and waé seeking comiselirig from Reverend Ely
regardiﬁg th1s rélationéhip.” (Appellant’s Brief at p. 4.)

The jury was neve.r told that the Appellant had sought counseling frbm the Reverend Ely, the
tmns_cﬁ'pt cites in rﬁe Appéllaﬁt s brief are to pre-tridl arguments made to the c.ourt .by fhe
Aépellént 's counsel, not to any e'via;’ence given at the.rrz;al.

Here is the éntirety of Mr. Ely’s testimony on direct examination:
Would you state yéur'name please. .
- Reverend James D. Ely. -
And yoular'e a mimister here in Charleston?
Yes.
Where is your church located?
Over oﬁ Charlestéﬁ’s West Side, on First.Avenue.- 1404 First Avenue.
_ Hoﬁ long have you been in the ministry, sir? |
‘Seventeen years. |
Reverend Ely, I'm going to direct your attention to the beginning of February of -
2006, and ask, without telling us anything that was communicated by the Defendant

to you, did you have an opportunity to counsel the Defendant concerning some
allegations that had been made concerning him and Ms. Ashley Duncan?

[ R R < I S~ R o

A | Yes.

Qe T will direct your attention to the month of February, approximately three weeks after
that, did you have an occasion to be dropping your wife off for an activity?

A: Yes, sir.




Could you tell the Iadles and gentlemen of the j jury where you were heading on that
occasmn'? :

My wife is a member of the.Symphony Chorus, and so I had taken her to the

Symphony practice over at UC. And I was on my way back home, on First Avenue,

| and I saw people walking down Bream Street, and I thought that one of them was

Ashley. So, I drove around the corner and went back and —

MR, SULLIVAN:  Your Honor, I’m going to object to relevance.

MR. MORRIS: Judge, it’s relevant — the testimony will be that he saw these two
people together after he had counseled the Defendant concerning —
THE COURT: " The objection is O\ferruled.
‘MR. MORRIS: Thank you.

BY MR. MORRIS:

Q:

A

'Gb_ ahead.

I saw thern walking together, and I stopped and asked where she was going, and she
said she was going to her father’s house, and he was supposedly walking her to her
father’s house.

Reverend Ely, I'm going to direct your attention to the next day. Did you have any
opportunity to once again counsel the Defendant concerning staying away from Ms.
Ashiey Dunca.n?

. MR, SULLIVAN: Yoﬁ:r Honor, I object to relevance, and to possible privilege.

' MR MORRIS: - Judge, I'm not going to 1nqu1re as to what the response of the
Defendant may have been, only to what he —
- THE COURT: The objection is overruled.
MR. MORRIS: ' Thank you.

'BY MR. MORRIS:

Q
A

Did you tell him to stay away from the Defendant — [A.D.}?

Yes.




‘Now, I'm going to direct your attention to — that was on Tuesday, Febraary 287
A: Yes..

Q Okay. I'm going to direct your attention to Friday, March the 3rd and ask 1f you had
an opportumty to see the Defendant and [A.D.] agam‘? '

A: Yes. '
And where did you see them at?
CA: On the comer of — he was on the corner of — Florida Street divides Grant and Third
Avenue. It’sbasically the same street,k but on one side it’s called Third Avenue, and

on the other side it’s called Grant Street. So, he was on the corner of Florida and
Third, and she was on the corner of Florida and Grant.

Q: ‘What were they doing when you saw them?
A:  They were talking across to each other.
MR. MORRIS: I believe that’s all T have.

(Tr. at 146-150.)

West Virginia Code § 57-3-9 provides in relevant part that:

No priest, nun, rabbi, duly accredited Christian Science practitioner or member of the

clergy authorized to celebrate the rites of marriage in this state pursuant to the

provisions of article two, chapter forty-eight of this code shall be compelled to testify

in any criminal or grand jury proceedings or in any domestic relations action in any

court of this state:

(1) With respect to any confession or communication, made ‘to such

person, in his or her professional capacity in the course of discipline enjoined by the

church or other religious body to which he or she belongs without the consent ofthe

person making such confession or communication. .

In this case, the trial court correctly ruled that although Mr. Ely would not be permitted to
testify as to any communications made by the Appellant to him, he could testify as to his statements
made to the Appellant. Both as a matter of statutory construction and under the facts and -

circumstances of this case, the trial court’s ruling was correct.
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- There is a fbur—p_art test for detennining Whefher a communication to a clergyman is
privileged under the statute: .( 1) the cdmf_nunication must i)e made to a clergjmian, (2) it may be in
the form of confidential conf‘essio:n or commu.ﬁicatior;, (3) it must be made to the clergyman iﬁ his
professional capacity, and (4) it must have been made in the course of discipline enjoined by the

| rules of practzoe of the clergyman s denommatlon State v. Potz‘er 197 W.Va. 734, 478 S.E.2d 742
(1 996)

In the instant case, the Appellant did not make any confidential co.nfession_. or communication
to Mr. Ely; rather, Mr. Ely testificd that he.went to the Appellant to warn him to stay a';Nay from the
.vieﬁi'n, A.D? Additionally, Mr. Ely testified that he spoke to the Appellant while wearing three |
hats, so to speak but that “[t]his conversatioﬁ that we had was primarily es me being the overseer

of the Second Avenue Center because that’s WhEIG he was Workmg forus.” (Tr. 150-151 )

The transcnpt ch the trlal reveals that the State’s dlrect examination of Mr. Ely was a model -
of brevity a:ﬂd care. He testiﬁed only that he counseled the Appellant coneeming some allegations
that had been made cdncel_'ning him and A.D. * (Tr. 147); that three weeks later he saw the App ellant.
and A.D. Waﬂd_ng do§vn Bream Street to ge_fher, at which point he asked A.D. where she was going
(Tr. .148); that the hex‘e dey he again told the Appellant to stay away from A.D. (Tr. 149); and that

several days later he saw the Appellant and A.D. together again (Tr. 149-150).

3This is significant, because one can envision a scenario where admonitions from the
clergyman come in response to some communication from a defendant. In such a case, the jury
might well infer the substance of the communication from the fact of the response. Here, in conirast,
any communication to Mr. Ely came from other parishioners who were worried about what they
perceived to be an improper relationship between the Appellant and A.D. That, plus the evidence
of his own eyes, is what led Mr. Elyto seek out the Appellant and attempt to warn him off,

“Presumably by Mrs. Al}en. (Tr. 80.)
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None of this contravenes the prohibitions of W, Va. Code § 57-3-9, since noﬁe of it even
hihts at any “confession or communicatioh” made by the Appellant to M. Ely. Therefore, the trial
court correctly ruled that the testimony of Mr. Ely was admissible.

B. The Trial Court Did Not Abuse Its Discretion In Denying The Appellant’s Motion |
For A Mistrial Following A Brief OQutburst In Court By The Victim’s Father.

- During the testimony of A.D., an individual in the courtroom, apparently A.D.’s father
| although this is not confirmed in the record, stood up and shouted “You bastard! You bastard'” He
was promptly eséorted out by the bailiff, and the court instructed the jury to “ dlsregard that
outburst.” (Tr. at 116. ) Defense counsel moved for a m1str1a1 Wthh was demed (Tr at 116-117.)

The demsao_n to grant or deny a motion for mistrial is reviewed by this Court under an abuse
of discretion standard.

The decision to declare a mlstrlal dlscharge the ) Jury and order a new trial in a

criminal case is a matter within the sound discretion of the trial court. A trial court -

is empowered to exercise this discretion only when there is a “manifest necessity” for

discharging the jury before it has rendered its verdict.  This power of the frial court

must be exercised wisely; absence the existence of manifest necessity, a trial court’s

discharge of the jury without rendering a verdict has the effect of an acquittal of the

accused and gives rise to a plea of double jeopardy.

State v. Winebarger, 217.W_. Va. 117, 127, 617 8.E.2d 467, 477 (2005) (citations omitted).

In the instant case, the coﬁrtrodm disturbance was brief and was prompﬂy corrected, first by
the balllff who escorted the offendmg spectator out, and then by the trial court, who directed the jury
toi gnore the outburst. In this regard the situation facmg the tnal court was totally different from
that presented in the cases upon which the Appellant relies: State v. Franklin, 174 W. Va. 469, 327
S.E_Zd 449 (1985); Norris v. Risley, 918 F.2d 828 (9th Cir. 1990); State v. Moss, 180 W. Va. 363, _
376 S.B.2d 569 (1988); State v. Stewart, 278 S.C. 296, 295 S.E.2d 627 (1987) and State v. Taylor
55 Arlz 29, 97 P. 2d 927 (1940).
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In Franklin, alarge groﬁp of spectafors wéaring Mothers Against Drunk Drivers badges were
present through011t the trial, for the specif_ic purpose of inﬂuéncing the jury. Simila:rly, in Norrz‘s,
some fifteen spectators Weanng pwmment “Women Agamst Rape” badges sat in the courtroom
throughouf: the trial, manned the elevators used by jurors, and sold refreshments on behalf of the
State right outside the courtroom door. Here, in contrast, there was one individual who “blew up”
Bn'eﬂy and was hu‘s_tied ri ght out of the cburtroom, fo'lldwed b_y a stroﬁg_cautionary i11stnfction by
the judgé. The outburst appears to have Been only a few seconds in dﬁration, and there is no
in.di.cation in the record that the offending spectator ever came back to the courtroom.

Tn Moss, the court wés confr011t¢d with a situation Whére the prosecutor went on the radié
Whﬂe the trial was still in progress and asserted (among other things) his abs_olute confidence that
the defendant was guilty. The trial_ court denied a motioﬁ for mistrial and refused to even poll the
jury to determine whether its members had heard the prosecutor’s comments.’ -Hére, in contrast, we
have a four second outburst from one spectator, not a clear—cuf violation of .ethi.cs by the prosecutor,

- followed by the spectator’s immediate gjection a.nd a strong curﬁtive instrﬁétion from the court.

In Stewart, th¢ courtroom was overcrowded with impassioned si)ectators — they were in

every available seat and lined up along the wall — who were making comments ;SOIIO voce about the
' _defeﬁdant’s guilf, glaring and making faces and the jurors, and engaging in raucous laughter at some
ofthe testimony. Si.mi]arly, in Taylor, the courtroorﬁ spectators burst into applause during the State’s
closing argument. In both Stewart and Taylor; the message to .'t"he jury was clear: the commuﬁz‘ty

wants this guy convicted. Iere, in contrést, the message to the jury was that one person wanted the

*There is no 1nd1cat1on that he gave a cautionary instruction to the jury, and logic indicates
that he would not have since his reason for not polling the jury was his asserted confidence that the
jury had obeyed his instructions about exposure to media accounts of the case.
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'Ali).pellent convicted, and thet 'hi.s'behavior was improper {witness his prompt_ej cction from the
courtroorrl) and should be dis'regarded. (per the court’s immediate instruction).

| The {rial oourf was clearly within the bounds of discretion in deciding that a brief outeurst,
followed by an gjection arld a curative instruction, did not create manifest necessity for a mistrial.

| C.. The State Proved Bevohd A Reasonable Doubt That The Appellant Was More Than
Four Years Older Than The Victim.

The statute under Whloh the Appellant was charged with the felony counts, W. Va. Code
§ 61-8B- 5 requires, infer alia, that the Appellant be at least four years older than the victim. The
' 'Appellant contends that the State failed to prove this element of the felony offenses beoause there
was no direct ev1dence of the Appellant s age — which, incidentally, was 35 at the time he began
seducing a 15 year old g1rl | | |

In Syllabus Point 6 of State v. Rl’chey, 171 W. Va. 342, 298 S.E.éd 879 (19'82),.this Court

h_eld that:_

Where the exact age is not reQuired fo beproved, the defelldaot sphysical appearénce

may be considered by the jury in deterrmnmg age but there must be some add1t1ona1

evidence suggestmg the defendant’s age.

In the instant case, the Jury could have found beyond a reasonable doubt that the Appella.nt | |

| was more than four years older than A. D by eonsrdermg the followmg o _ : :
First, the Appellant’s appearance. The comments of counsel when thls issue came up (Tr.

2525 indicate that the Appellant looks to be n his mid-thirties, which he is. _ |

| Second, the fact that tlle Appellanf has a wife and chlldr’en. (Tr. 102y

Third, the testimony of A.D. acknowledging that she knew “. . . [the Appellant] was quite

a bif older than [she was]” (Tr. 102.)
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| Foupth the reactmn of Wanda Allen and the Reverend .T ames Ely to what they suspected was
gomé on between the Appellant and A.D.; ; one would not expect such concern 1f the Appellant had
~ been a boy rather than a man.

Ll .'short, here as in Richey;' “{a]lthough the State was rather careless in presenting evidence
on t_he .age element in the preSent case, we believe there was sufficient evidence to carry the qileetion
to the jury and, conseeuelatly, we find no error.” State v. Richey, supra, 171 W. Va. at 351, 298
S.E.2d at __ |

VL

. CONCLUSION
. For all of .the reasons set forth in this Brief and apparent on the face of the record, the

judgment of the Circuit Court of Kanawha County should be affirmed.

- Respectfully submitted,
STATE OF WEST VIRGINIA,
Appellee, '
By counsel,
V. McGRAW, JR.
GENERAL

- BARBARA H. ALLEN WVSB # 1220
Managing Deputy Attorney General

State Capitol, Room E-26

Charleston, West Virginia 25305

304-558-2021

14




CERTIFICATE OF SERVICE,

The undersigned counsel for Appellee hereby certifies that a true and correct copy of the
foregoing Brief of the Appeliee, State of West Virginia was mailed to counsel for the Appellant by
depositing it in the United States mail, with first-class postage prepaid, on this /Q’ & day of
Decembér, 2007, addressed as follows:

Crystal L. Walden, Esq.
Assistant Public Defender
Office of the Public Defender

P.0.Box 2827
Charleston, WV 26330-2827

BARBARA I—I ALLEN




